Florida Senate - 2003 CS for CS for SB 560 & CS for SB 2080

By the Cormittees on Judiciary; Health, Aging, and Long-Term
Care; Banking and | nsurance; and Senators Saunders and Peaden

308-2317-03
1 A bill to be entitled
2 An act relating to nedical nal practice
3 i nsurance; providing |egislative findings;
4 anending s. 624.462, F.S.; authorizing health
5 care providers to forma commerci al
6 sel f-insurance fund; anending s. 627.062, F.S.
7 providing that an insurer may not require
8 arbitration of a rate filing for nedica
9 mal practice; providing additional requirenents
10 for nmedical nal practice insurance rate filings;
11 providing that portions of judgnents and
12 settlenments entered agai nst a nedica
13 mal practice insurer for bad-faith actions or
14 for punitive damages against the insurer, as
15 well as related taxable costs and attorney's
16 fees, may not be included in an insurer's base
17 rate; providing for review of rate filings by
18 the Ofice of Insurance Regul ation for
19 excessi ve, inadequate, or unfairly
20 discrimnatory rates; requiring insurers to
21 apply a discount based on the health care
22 provider's | oss experience; anending s.
23 627. 0645, F.S.; excepting nedical malpractice
24 insurers fromcertain annual filings; anending
25 S. 627.4147, F.S.; revising certain
26 notification criteria for medi cal and
27 ost eopat hi ¢ physicians; requiring prior
28 notification of a rate increase; anending s.
29 627.912, F.S.; increasing the limt on a fine;
30 requiring the O fice of Insurance Regulation to
31 adopt by rule requirenents for reporting
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1 financial information; creating s. 627.41491

2 F.S.; requiring the Ofice of Insurance

3 Regul ation to require health care providers to
4 annual |y publish certain rate conparison

5 information; creating s. 627.41493, F.S.

6 requiring a nedical nmalpractice insurance rate
7 rol | back; providing for subsequent increases

8 under certain circunstances; requiring approval
9 for use of certain nedical malpractice

10 i nsurance rates; creating s. 627.41492, F.S.
11 requiring the O fice of Insurance Regulation to
12 publ i sh an annual nedical mal practice report;
13 creating s. 627.41495, F.S.; providing for

14 consuner participation in review of nedica

15 mal practice rate changes; providing for public
16 i nspection; providing for adoption of rules by
17 the Ofice of Insurance Regul ation; providing
18 for a mechanismto make effective the Florida
19 Medi cal Mal practice |Insurance Fund in the event
20 the roll back of nedical mal practice insurance
21 rates is not conpleted; creating the Florida
22 Medi cal Mal practice | nsurance Fund; providing
23 pur pose; providi ng governance by a board of

24 governors; providing for the fund to issue

25 nedi cal nal practice policies to any physician
26 regardl ess of specialty; providing for

27 regulation by the Ofice of |nsurance

28 Regul ati on of the Financial Services

29 Conmi ssion; providing applicability; providing
30 for initial funding; providing for tax-exenpt
31 status; providing for initial capitalization
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1 providing for termination of the fund;

2 providing that practitioners |icensed under ch
3 458 or ch. 459, F.S., nust, as a licensure

4 requi rement, obtain and maintain professiona

5 liability coverage; requiring the Ofice of

6 | nsurance Regul ation to order insurers to nake
7 rate filings effective January 1, 2004, which
8 reflect the inpact of the act; providing

9 criteria for such rate filing; anending s.

10 456.049, F. S.; requiring the Departnent of

11 Health to report certain liability clains to
12 the O fice of Insurance Regul ation; anendi ng s.
13 627.357, F.S.; providing guidelines for the

14 formation and regul ation of certain

15 sel f-insurance funds; creating s. 627.9121

16 F.S.; requiring certain clains, judgnents, or
17 settlenments to be reported to the Ofice of

18 I nsurance Regul ation; providing penalties;

19 requiring the O fice of Program Policy Analysis
20 and Governnment Accountability to study and

21 report to the Legislature on requirenents for
22 coverage by the Florida Birth-Rel ated

23 Neur ol ogi cal Injury Conpensati on Associ ati on
24 authorizing health care facilities to apply to
25 t he Departnent of Financial Services for

26 di scounts in insurance rates after reducing

27 adverse incidents and serious events at the

28 facility; requiring health care facilities to
29 apply to the Departnment of Financial Services
30 for the certification of prograns recomended
31 by the Florida Center for Excellence in Health
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1 Care; requiring the Departnent of Financial

2 Services to develop criteria for the

3 certification; requiring insurers to file rates
4 with the Departnent of Financial Services for
5 revi ew under specified circunstances; creating
6 s. 627.3575, F.S.; creating the Health Care

7 Professional Liability Insurance Mitua

8 Facility; providing purpose; providing for

9 governance by a board of governors; providing
10 for the facility to provide excess liability
11 i nsurance for certain health care

12 prof essionals; providing for prem uns;

13 providing for regulation by the Ofice of

14 I nsurance Regul ation of the Financial Services
15 Conmi ssion; providing applicability; providing
16 for debt and regul ati on thereof; authorizing
17 the Ofice of Insurance Regul ation to adopt

18 rules; providing for application of s.

19 627.3575, F.S., to nedical nmal practice

20 i nsurance policies issued after January 1

21 2004; creating s. 627.0662, F.S.; providing

22 definitions; requiring each nedical liability
23 insurer to report certain infornmation to the
24 O fice of Insurance Regul ation; providing for
25 determ nati on of whet her excessive profit has
26 been realized; requiring return of excessive
27 anounts; anmending s. 766.106, F.S.; providing
28 for application of common | aw principles of

29 good faith to an insurance conpany's bad-faith
30 actions arising out of nedical mal practice

31 clains; providing that an insurer shall not be
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held to have acted in bad faith for certain
activities during the presuit period and for
120 days after that period; requiring
facilities |licensed under ch. 395, F.S., to
install a conputerized prescription systemby a
specified date; providing for severability;
providing a contingent effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Findings.--

(1) The Legislature finds that Florida is in the m dst
of a nedical mal practice insurance crisis of unprecedented

nmagni t ude.
(2) The Legislature finds that this crisis threatens

the quality and availability of health care for all Florida

citizens.
(3) The Legislature finds that the rapidly grow ng

popul ati on and the changi ng denographics of Florida nake it

i nperative that students continue to choose Florida as the

place they will receive their nedical educations and practice

nedi ci ne.
(4) The Legislature finds that Florida is anong the

states with the highest nedical nal practice insurance prem uns

in the nation.

(5) The Legislature finds that the cost of nedical

nmal practice i nsurance has increased dramatically during the

past decade and both the increase and the current cost are

substantially higher than the national average.

(6) The Legislature finds that the increase in nedica

mal practice liability insurance rates is forcing physicians to
5
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1| practice nedicine without professional liability insurance, to
2| leave Florida, to not performhigh-risk procedures, or to
3|lretire early fromthe practice of nedicine.

4 (7) The CGovernor created the Governor's Sel ect Task

5| Force on Healthcare Professional Liability |Insurance to study
6 | and nmake reconmendati ons to address these probl ens.

7 (8) The Legislature has reviewed the findi ngs and

8 | recommendati ons of the Governor's Select Task Force on

9 | Healthcare Professional Liability |nsurance.

10 (9) The Legislature finds that the Governor's Sel ect
11 | Task Force on Healthcare Professional Liability Insurance has
12 | established that a nedical nal practice insurance crisis exists
13)in the State of Florida which can be alleviated by the

14 | adoption of conprehensive |egislatively enacted reforns.

15 (10) The Legislature finds that naking high-quality

16 | health care available to the citizens of this state is an

17 | overwhel mi ng public necessity.

18 (11) The Legislature finds that ensuring that

19 | physicians continue to practice in Florida is an overwhel m ng
20 | public necessity.

21 (12) The Legislature finds that ensuring the

22 | availability of affordable professional liability insurance
23| for physicians is an overwhel ning public necessity.

24 (13) The Legislature finds, based upon the findings

25| and recommendations of the Governor's Sel ect Task Force on

26 | Healthcare Professional Liability |Insurance, the findings and
27 | recommendati ons of various study groups throughout the nation
28 | and the experience of other states, that the overwhel m ng

29 | public necessities of making quality health care available to
30| the citizens of this state, of ensuring that physicians

31| continue to practice in Florida, and of ensuring that those

6
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1| physicians have the opportunity to purchase affordable

2| professional liability insurance cannot be nmet unl ess

3 | conprehensive legislation is adopted.

4 (14) The Legislature finds that the provisions of this
5] act are naturally and logically connected to each other and to
6 | the purpose of naking quality health care available to the

7| citizens of Florida.

8 Section 2. Subsection (2) of section 624.462, Florida
9| Statutes, is anended to read:

10 624. 462 Commerci al self-insurance funds.--

11 (2) As used in ss. 624.460-624. 488, "commerci al

12 | self-insurance fund" or "fund" neans a group of nenbers,

13 | operating individually and collectively through a trust or

14 | corporation, that nust be:

15 (a) Established by:

16 1. A not-for-profit trade association, industry

17 | associ ation, or professional association of enployers or

18 | professionals which has a constitution or bylaws, which is

19 | incorporated under the laws of this state, and which has been
20 | organi zed for purposes other than that of obtaining or
21 | providing insurance and operated in good faith for a
22 | conti nuous period of 1 year
23 2. A self-insurance trust fund organi zed pursuant to
24 | s. 627.357 and nmaintained in good faith for a continuous
25| period of 1 year for purposes other than that of obtaining or
26 | provi ding insurance pursuant to this section. Each nenber of
27 | a commercial self-insurance trust fund established pursuant to
28 | this subsection nust nmaintain nmenbership in the self-insurance
29 | trust fund organi zed pursuant to s. 627.357; o+
30 3. A group of 10 or nore health care providers, as
31| defined in s. 627.351(4)(h); or

.
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1 4.3- Anot-for-profit group conprised of no |less than

2| 10 condom ni um associ ations as defined in s. 718.103(2), which
3|is incorporated under the laws of this state, which restricts
4] its nenbership to condoni ni um associ ati ons only, and whi ch has
5| been organi zed and nai ntained in good faith for a continuous

6 | period of 1 year for purposes other than that of obtaining or
7 | providing insurance.

8 (b)1. In the case of funds established pursuant to

9 | subpar agraph (a)2. or subparagraph (a)4.stubparagraph—(a)3—

10 | operated pursuant to a trust agreenent by a board of trustees
11 | which shall have conplete fiscal control over the fund and

12 | which shall be responsible for all operations of the fund.

13| The najority of the trustees shall be owners, partners,

14 | officers, directors, or enployees of one or nore nenbers of

15| the fund. The trustees shall have the authority to approve

16 | applications of nenbers for participation in the fund and to
17 | contract with an authorized admi nistrator or servicing conpany
18 | to administer the day-to-day affairs of the fund.

19 2. In the case of funds established pursuant to

20 | subparagraph (a)l. or subparagraph (a)3., operated pursuant to
21| a trust agreenment by a board of trustees or as a corporation
22 | by a board of directors which board shall

23 a. Be responsible to nenbers of the fund or

24 | beneficiaries of the trust or policyholders of the

25 | corporati on;

26 b. Appoint independent certified public accountants,
27 | | egal counsel, actuaries, and investnent advisers as needed;
28 c. Approve paynment of dividends to nenbers;

29 d. Approve changes in corporate structure; and

30 e. Have the authority to contract with an

31| adnministrator authorized under s. 626.88 to administer the
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1| day-to-day affairs of the fund including, but not limted to,
2 | marketing, underwiting, billing, collection, clains

3| adm nistration, safety and | oss prevention, reinsurance,

4 | policy issuance, accounting, regulatory reporting, and genera
5| adm nistration. The fees or conpensation for services under
6 | such contract shall be conparable to the costs for sinilar

7 | services incurred by insurers witing the sane |ines of

8 | insurance, or where avail abl e such expenses as filed by

9 | boards, bureaus, and associ ations designated by insurers to
10| file such data. A majority of the trustees or directors shal
11 | be owners, partners, officers, directors, or enployees of one
12 | or nore nmenbers of the fund.

13 Section 3. Paragraph (a) of subsection (6) of section
14| 627.062, Florida Statutes, is anended, and subsection (7) is
15 | added to that section, to read:

16 627. 062 Rate standards. --

17 (6)(a) After any action with respect to a rate filing
18 | that constitutes agency action for purposes of the

19 | Adninistrative Procedure Act, except for arate filing for
20 | nedical nmal practice,an insurer may, in lieu of demanding a
21| hearing under s. 120.57, require arbitration of the rate
22 | filing. Arbitration shall be conducted by a board of
23 | arbitrators consisting of an arbitrator selected by the
24 | departnent, an arbitrator selected by the insurer, and an
25 | arbitrator selected jointly by the other two arbitrators. Each
26 | arbitrator nmust be certified by the Anerican Arbitration
27 | Association. A decision is valid only upon the affirmative
28 | vote of at least two of the arbitrators. No arbitrator may be
29 | an enpl oyee of any insurance regulator or regulatory body or
30| of any insurer, regardl ess of whether or not the enpl oying
31| insurer does business in this state. The departnent and the
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insurer nust treat the decision of the arbitrators as the
final approval of a rate filing. Costs of arbitration shall be

paid by the insurer
(7)(a) The provisions of this subsection apply only

with respect to rates for nedical nal practice insurance and

shall control to the extent of any conflict with other

provi sions of this section.

(b) Any portion of a judgnent entered or settlenent

paid as a result of a statutory or common-|l aw bad-faith action

and any portion of a judgnent entered which awards punitive

danmages agai nst an insurer nmay not be included in the

insurer's rate base, and shall not be used to justify a rate

or rate change. Any conmon-law bad-faith action identified as

such and any portion of a settlenent entered as a result of a

statutory or portion of a settlenent wherein an insurer agrees

to pay specific punitive damages nmay not be used to justify a

rate or rate change. The portion of the taxable costs and

attorney's fees which is identified as being related to the

bad faith and punitive danages in these judgnents and

settlenments may not be included in the insurer's rate base and

may not be utilized to justify a rate or rate change.

(c) Upon reviewing a rate filing and deternini ng

whether the rate is excessive, inadequate, or unfairly

discrimnatory, the Ofice of Insurance Regul ati on shal

consider, in accordance with generally accepted and reasonabl e

actuarial techni ques, past and present prospective |oss

experience, either using |oss experience solely for this state

or giving greater credibility to this state's |oss data.

(d) Rates shall be deened excessive if, anpbng other

standards established by this section, the rate structure

provides for repl eni shnent of reserves or surpluses from
10
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1| preniuns when the replenishment is attributable to investnent
2| | osses.

3 (e) The insurer nust apply a discount or surcharge

4 | based on the health care provider's | oss experience, or shal
5| establish an alternative nethod giving due consideration to

6| the provider's | oss experience. The insurer nust include in

7| the filing a copy of the surcharge or discount schedule or a
8 | description of the alternative nethod used, and nust provide a
9 | copy of such schedul e or description, as approved by the

10| office, to policyholders at the tine of renewal and to

11 | prospective policyholders at the tine of application for

12 | cover age.

13 Section 4. Subsections (1) and (2) of section

14 | 627. 0645, Florida Statutes, are anended to read:

15 627.0645 Annual filings.--

16 (1) Each rating organization filing rates for, and

17 | each insurer witing, any line of property or casualty

18 | insurance to which this part applies, except:

19 (a) Workers' conpensation and enployer's liability

20 | i nsurance; or

21 (b) Commercial property and casualty insurance as

22 | defined in s. 627.0625(1) other than commercial nultiple line,
23 | and commerci al notor vehicle, and nedical nal practi ce,

24

25| shall make an annual base rate filing for each such Iine with
26 | the departnent no later than 12 nonths after its previous base
27 | rate filing, denonstrating that its rates are not inadequate.
28 (2)(a) Deviations, except for nedical nmalpractice,

29 | filed by an insurer to any rating organi zation's base rate

30| filing are not subject to this section

31
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(b) The departnent, after receiving a request to be
exenpted fromthe provisions of this section, may, for good
cause due to insignificant nunbers of policies in force or

i nsignificant prem umvol ume, exenpt a conpany, by line of
coverage, fromfiling rates or rate certification as required
by this section.

Section 5. Section 627.4147, Florida Statutes, is
amended to read:

627. 4147 Medical nal practice insurance contracts. --

(1) In addition to any other requirenents inposed by
| aw, each sel f-insurance policy as authorized under s. 627.357
or insurance policy providing coverage for clains arising out
of the rendering of, or the failure to render, nedical care or
services, including those of the Florida Medical Ml practice
Joint Underwriting Association, shall include:

(a) A clause requiring the insured to cooperate fully
in the review process prescribed under s. 766.106 if a notice
of intent to file a claimfor nedical nmalpractice is nade
agai nst the insured.

(b)1. Except as provided in subparagraph 2., a clause
authorizing the insurer or self-insurer to deternine, to nake,
and to conclude, without the perm ssion of the insured, any
of fer of admission of liability and for arbitration pursuant
to s. 766.106, settlenent offer, or offer of judgnent, if the
offer is within the policy limts. It is against public policy
for any insurance or self-insurance policy to contain a cl ause
giving the insured the exclusive right to veto any offer for
admi ssion of liability and for arbitrati on nade pursuant to s.
766. 106, settlement offer, or offer of judgnent, when such
offer is within the policy limts. However, any offer of
admi ssion of liability, settlenent offer, or offer of judgnent
12
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made by an insurer or self-insurer shall be nmade in good faith

and in the best interests of the insured.
2.a. Wth respect to physicians |icensed under chapter

458 or chapter 459 or dentists licensed under chapter 466, a

clause clearly stating whether or not the insured has the
exclusive right to veto any offer of admission of liability
and for arbitration pursuant to s. 766.106, settlenent offer
or offer of judgnent if the offer is within policy linmts. An
insurer or self-insurer shall not nake or conclude, w thout
the pernission of the insured, any offer of adm ssion of
liability and for arbitration pursuant to s. 766. 106,
settlenment offer, or offer of judgnent, if such offer is
outside the policy limts. However, any offer for adm ssion of
liability and for arbitration made under s. 766. 106,
settlenment offer, or offer of judgnment nade by an insurer or
self-insurer shall be nade in good faith and in the best
i nterest of the insured.

b. If the policy contains a clause stating the insured
does not have the exclusive right to veto any offer or
admi ssion of liability and for arbitrati on nade pursuant to s.
766. 106, settlenment offer or offer of judgnent, the insurer or
self-insurer shall provide to the insured or the insured's
| egal representative by certified mail, return receipt
requested, a copy of the final offer of admission of liability
and for arbitration nade pursuant to s. 766.106, settlenment
offer or offer of judgnent and at the same tine such offer is
provided to the claimnt. A copy of any final agreenent
reached between the insurer and claimnt shall also be
provided to the insurer or his or her legal representative by
certified mail, return receipt requested not nore than 10 days
after affecting such agreenent.

13
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1 (c) A clause requiring the insurer or self-insurer to

2| notify the insured no less than 90 66 days prior to the

3| effective date of cancellation of the policy or contract and,

4] in the event of a deternination by the insurer or self-insurer

5| not to renew the policy or contract, to notify the insured no

6| less than 90 66 days prior to the end of the policy or

7| contract period. If cancellation or nonrenewal is due to

8 | nonpaynent or loss of license, 10 days' notice is required.

9 (d) A clause requiring the insurer or self-insurer to
10| notify the insured no |l ess than 60 days prior to the effective
11| date of a rate increase. The provisions of s. 627.4133 shal
12 | apply to such notice and to the failure of the insurer to
13 | provide such notice to the extent not in conflict with this
14 | secti on.

15 (2) Eaeh—tnsturer—coveret—by—this—seetonrayregui+e
16 | the—instred—to—be—-arenber—in—gootd—standing——e—not—subject
17 | to—expulsion—or——suspenston—of—a—duty—recognized—state—-or

18 | tecat—professional—soctety—of—heatth——careproviders—whiech

19 | matntatnRs—aredical—+eviewcomm-ttee—No professional society
20 | shall expel or suspend a nenber solely because he or she

21 | participates in a health nmai ntenance organi zation |icensed

22 | under part | of chapter 641.

23 (3) This section shall apply to all policies issued or
24 | renewed after Cctober 1, 2003 1985.

25 Section 6. Subsections (2) and (4) of section 627.912
26| Florida Statutes, are anended to read:

27 627.912 Professional liability clainms and actions;

28 | reports by insurers. --

29 (2) The reports required by subsection (1) shal

30 | contain:

31
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(a) The nane, address, and specialty coverage of the
i nsur ed.

(b) The insured's policy nunber

(c) The date of the occurrence which created the
claim

(d) The date the claimwas reported to the insurer or
sel f-insurer.

(e) The nane and address of the injured person. This
information is confidential and exenpt fromthe provisions of
s. 119.07(1), and nust not be disclosed by the departnent
wi thout the injured person's consent, except for disclosure by
the departnent to the Departnent of Health. This information
may be used by the departnent for purposes of identifying
mul tiple or duplicate clains arising out of the sane
occurrence.

(f) The date of suit, if filed.

(g) The injured person's age and sex.

(h) The total nunber and nanmes of all defendants
i nvolved in the claim

(i) The date and ampunt of judgnent or settlenment, if
any, including the itenization of the verdict, together with a
copy of the settlenent or judgnent.

(j) In the case of a settlenent, such infornmation as
the departnment may require with regard to the injured person's
incurred and antici pated nedi cal expense, wage | oss, and ot her
expenses.

(k) The loss adjustnent expense paid to defense
counsel, and all other allocated | oss adjustnment expense paid.

(1) The date and reason for final disposition, if no
j udgnent or settlenent.

15
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1 (m A sumary of the occurrence which created the

2| claim which shall include

3 1. The nane of the institution, if any, and the

4] location within the institution at which the injury occurred.
5 2. The final diagnosis for which treatnent was sought
6 | or rendered, including the patient's actual condition

7 3. A description of the nisdiagnosis made, if any, of
8| the patient's actual condition

9 4. The operation, diagnostic, or treatnment procedure
10 | causing the injury.

11 5. A description of the principal injury giving rise
12 to the claim

13 6. The safety managenent steps that have been taken by
14 | the insured to make simlar occurrences or injuries |ess

15| likely in the future.

16 (n) Any other information required by the office

17 | departwent to anal yze and eval uate the nature, causes,

18 | I ocation, cost, and damages involved in professional liability
19 | cases. The Financial Services Commi ssion shall adopt by rule
20| requirenents for additional information to assist the office
21|linits analysis and evaluation of the nature, causes,

22 | l ocation, cost, and danmages involved in professional liability
23 | cases reported by insurers under this section

24 (4) There shall be no liability on the part of, and no
25 | cause of action of any nature shall arise against, any insurer
26 | reporting hereunder or its agents or enployees or the

27 | departnent or its enployees for any action taken by them under
28 | this section. The departnent shall fay inpose a fine of $250
29 | per day per case, but not to exceed a total of$10,000 $1,060
30 | per case, against an insurer that violates the requirenents of
31
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1| this section. This subsection applies to clains accruing on or
2| after Cctober 1, 1997.

3 Section 7. Section 627.41491, Florida Statutes, is

4| created to read

5 627.41491 Medical nmml practice rate conparison. --The

6| Ofice of Insurance Regul ation shall annually publish a

7 | conparison of the rate in effect for each nedical nal practice
8| insurer and self-insurer and the Florida Medical Ml practice
9] Joint Underwriting Association. Such rate conparison shall be
10 | nade available to the public through the Internet and ot her
11 | conmonly used neans of distribution no later than July 1 of
12 | each year.

13 Section 8. Section 627.41492, Florida Statutes, is

14 | created to read:

15 627. 41492 Annual nedical nal practice report.--The

16 | O fice of Insurance Regul ation shall prepare an annual report
17 | by Cctober 1 of each year, which shall be available to the

18 | public and posted on the Internet, which includes the

19| follow ng i nformati on

20 (1) A summary and anal ysis of the closed claim

21 | information required to be reported pursuant to s. 627.912.
22 (2) A summary and anal ysis of the annual and quarterly
23| financial reports filed by each insurer witing nedica

24 | mal practice insurance in this state.

25 Section 9. Section 627.41493, Florida Statutes, is

26 | created to read:

27 627.41493 I nsurance rate roll back. --

28 (1) For nedical nmal practice insurance policies issued
29 | or renewed on or after July 1, 2003, every insurer, including
30| the Florida Medical Mlpractice Joint Underwiting

31
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1| Association, shall reduce its rates and premuns to |levels

2| that were in effect on January 1, 2001

3 (2) For nedical nmal practice insurance policies issued
4] or renewed on or after July 1, 2003, and before July 1, 2004,
5| rates and preniuns reduced pursuant to subsection (1) may only
6| be increased if the director of the Ofice of |Insurance

7| Regulation finds that an insurer or the Florida Mdica

8| Mal practice Joint Underwiting Association is unable to earn a
9| fair rate of return. Any such increase nust be approved by the
10| director of the Ofice of |Insurance Regul ation prior to being
11 | used.

12 (3) The provisions of this section control to the

13 | extent of any conflict with the provision of s. 627.062.

14 Section 10. If, as of July 1, 2004, the director of

15| the Ofice of Insurance Regul ation deternm nes that the rates
16 | of nedical nml practice insurers have been reduced to the |evel
17 | in effect January 1, 2001, but have not renmi ned at the |evel
18 | for the previous year beginning July 1, 2003, and that the

19 | nedical nal practice insurers have proposed increases fromthe
20| January 1, 2001, level that are greater than 15 percent for
21| each of the next 2 years beginning July 1, 2004, then the

22 | provi sions of section 11 shall take effect.

23 Section 11. Florida Medical Malpractice |Insurance

24 | Fund. - -

25 (1) FINDI NGS AND PURPCSES. - - The Legislature finds and
26 | declares that there is a conpelling state interest in

27 | maintaining the availability and affordability of health care
28 | services to the citizens of Florida. This state interest is
29 | seriously threatened by the increased cost and decreased

30| availability of nedical mal practice insurance to physicians.
31| To the extent that the private sector is unable to maintain a

18
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viable and orderly narket for nedical nal practice insurance,

state actions to maintain the availability and affordability

of nedical mal practice insurance are a valid and necessary

exerci se of the police power.
(2) DEFINITIONS.--As used in this section
(a) "Fund" neans the Florida Medical Ml practice

I nsurance Fund, as created pursuant to this section

(b) "Physician" neans a physician |icensed under
chapter 458 or chapter 459, Florida Statutes.

(3) FLORI DA MEDI CAL NMALPRACTI CE | NSURANCE FUND
CREATED. --Ef fecti ve October 1, 2003, there is created the
Fl ori da Medical Ml practice | nsurance Fund, which shall be

subject to the requirenents of this section

(a) The fund shall be adm nistered by a board of

governors consi sting of seven nenbers who are appoi nted as

foll ows:
1. Three nenbers by the Governor

2. Three nenbers by the Chief Financial Oficer; and

3. One nenber by the other six board nenbers

Board nenbers shall serve at the pleasure of the appointing

authority. Two board nenbers nust be doctors licensed in this

state and the Governor and the Chief Financial O ficer shal

each appoi nt one of these doctors.

(b) The board shall submit a plan of operation, which

nmust be approved by the Ofice of |Insurance Regul ation of the

Fi nanci al Services Conmission. The plan of operation and ot her

actions of the board shall not be considered rul es subject to

the requirenents of chapter 120, Florida Statutes.

19
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(c) Except as otherwi se provided by this section, the

fund shall be subject to the requirenents of state | aw which

apply to authorized insurers.

(d) Moneys in the fund may not be expended, | oaned, or

appropriated except to pay obligations of the fund arising out

of nedical mal practice insurance policies issued to physicians

and the costs of administering the fund, including the

purchase of reinsurance as the board deens prudent. The board

shall enter into an agreenent with the State Board of

Adm ni stration, which shall invest one-third of the npbneys in
the fund pursuant to ss. 215.44-215.52, Florida Statutes. The
board shall enter into an agreenent with the Division of

Treasury of the Departnent of Financial Services, which shal

i nvest two-thirds of the noneys in the fund pursuant to the

requi renents for the investnent of state funds in chapter 17,

Florida Statutes. Earnings fromall investnents shall be

retained in the fund, except as otherwise provided in this

secti on.
(e) The fund may enpl oy or contract with such staff

and professionals as the board deens necessary for the

adm ni stration of the fund.

(f) There shall be no liability on the part of any

nmenber of the board, its agents, or any enpl oyee of the state

for any action taken by themin the performance of their

powers and duties under this section. Such i nmunity does not

apply to any willful tort or to breach of any contract or

agr eenent .
(g) The fund is not a nenber insurer of the Florida

| nsurance Quaranty Associ ation established pursuant to part |
of chapter 631, Florida Statutes.

20
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(4) WNEDI CAL MALPRACTI CE | NSURANCE POLI CIES. --The board
nmust offer nedical mal practice insurance to any physician

regardl ess of his or her specialty, but may adopt underwiting

requi renents, as specified in its plan of operation. The fund
shall offer limts of coverage of $250,000 per clai i $500, 000
annual aggregate; $500,000 per clainm$l mllion annua

aggregate; and $1 nmillion per claiml$2 nillion annua

aggregate. The fund shall offer such other linits as specified

inits plan of operation.
(5) PREM UM RATES. --The premiumrates for coverage
offered by the fund nust be actuarially sound and shall be

subject to the sanme requirenents that apply to authorized

insurers issuing nedical nal practice insurance, except that:

(a) The rates shall not include any factor for

profits; and

(b) The anticipated future investnent incone of the

fund, as projected in its rate filing, nust be approximtely

equal to the actual investnent incone that the fund has

earned, on average, for the prior 7 years. For those years of

the prior 7 years during which the fund was not in operation

the anticipated future investnment incone nust be approximtely

equal to the actual average investnent incone earned by the

State Board of Administration for the noneys avail able for
i nvest nent under ss. 215.44-215.53, Florida Statutes, and the
aver age annual investnent incone earned by the Division of

Treasury of the Departnent of Financial Services for the

i nvestnent of state funds under chapter 17, Florida Statutes,

in the sane proportion as specified in paragraph (3)(d).
(6) TAX EXEMPTION. --The fund shall be a politica
subdi vision of the state and is exenpt fromthe corporate

i ncone tax under chapter 220, Florida Statutes, and the
21
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1| prenmiuns shall not be subject to the premiumtax inposed by s.
2| 624.509, Florida Statutes. It is also the intent of the

3| Legislature that the fund be exenpt fromfederal incone

4 | taxation. The Financial Services Connission and the fund shal
5| seek an opinion fromthe Internal Revenue Service as to the

6 | tax-exenpt status of the fund and shall nmke such

7 | recomendations to the Legislature as the board deens

8 | necessary to obtain tax-exenpt status.

9 (7) |INITIAL CAPI TALI ZATI ON. -- The fund shall enter into
10| an agreenent with the Florida Birth-Rel ated Neurol ogi ca

11 | Injury Conpensation (NICA) Fund for a loan of $100 million to
12 | the fund. Repaynent of the |oan by the fund shall conmence no
13 ) earlier than 3 years following the date of the agreenent. In
14 the interimprior to the begi nning of repaynent, interest

15| shall accrue at a rate described in the agreenent. The rate of
16 | repaynent shall be based on assunptions that ensure the proper
17 | operation of the fund. The noneys | oaned to the fund pursuant
18 | to this subsection shall be considered adnitted assets of the
19 | fund for purposes of chapter 625, Florida Statutes.

20 (8) RULES.--The Financial Services Conmi ssion may

21| adopt rules to inplenent and admi ni ster the provisions of this
22 | section.

23 (9) REVERSI ON OF FUND ASSETS UPON TERM NATI ON. - - The

24 | fund and the duties of the board under this section shal

25| stand repeal ed on January 1, 2013, unless reviewed and saved
26 | fromrepeal through reenactnent by the Legislature. Upon

27 | term nation of the fund, all assets of the fund shall revert
28 | to the General Revenue Fund.

29 Section 12. Notwithstanding any law to the contrary,
30| all practitioners |icensed under chapter 458 or chapter 459,
31| Florida Statutes, as a condition of |icensure shall be

22
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required to maintain financial responsibility by obtaining and

nmai ntai ni ng professional liability coverage in an anmount not

| ess than $250,000 per claim with a nini mum annual aggregate

of not |ess than $500, 000, from an authorized i nsurer as

defined under section 624.09, Florida Statutes, froma surplus

lines insurer as defined under section 629.914(2), Florida

Statutes, froma risk retention group as defined under section
627.942, Florida Statutes, fromthe Joint Underwiting

Associ ation established under section 627.357(4), Florida
Statutes, or through a plan of self-insurance as provided in
section 627.357, Florida Statutes, or fromthe Mdica

Mal practice | nsurance Fund.

(b) Physicians and osteopat hi ¢ physicians who are

exenpt fromthe financial responsibility requirenents under
section 458.320(5)(a),(b),(c),(d),(e) and (f) and section
459. 0085(5)(a), (b),(c),(d),(e), and (f), Florida Statutes,
shall not be subject to the requirenents of this section

Section 13. Section 627.41495, Florida Statutes, is
created to read

627.41495 Public hearings for nedical nalpractice rate

filings.--
(1) Upon the filing of a proposed rate change by a

nedi cal nal practice insurer or self-insurance fund, which

filing would result in an average statew de increase of 25

percent, or nore, pursuant to standards determ ned by the

office, the insurer or self-insurance fund shall mail notice

of such filing to each of its policyholders or nenbers. The

notices shall also informthe policyhol ders and nenbers that a

public hearing may be requested on the rate filing and the

procedures for requesting a public hearing, as established by

rule, by the Financial Services Conm ssion
23
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(2) The rate filing shall be available for public

i nspection. If any policyhol der or nenber of an insurer or

self-insurance fund that nakes a rate filing described in

subsection (1) requests the Ofice of |Insurance Regulation to

hold a hearing within 30 days after the mailing of the

notification of the proposed rate changes to the insureds, the

office shall hold a hearing within 30 days after such request.

Any policyhol der or nenber may participate in such hearing.

The commi ssion shall adopt rules inplenenting the provisions

of this section.

Section 14. (1) The Ofice of Insurance Regul ation

shall order insurers to nake a rate filing effective January

1, 2004, for nedical mal practice which reduces rates by a

presuned factor that reflects the inpact the changes contai ned

in all nedical nalpractice legislation enacted by the Florida

Legislature in 2003 will have on such rates, as deternined by

the Ofice of Insurance Regulation. In determning the

presuned factor, the office shall use generally accepted

actuarial techni ques and standards provided in section

627.062, Florida Statutes, in determ ning the expected inpact

on | osses, expenses, and investnent income of the insurer

Inclusion in the presuned factor of the expected inpact of

such legislation shall be held in abeyance during the review

of such neasure's validity in any proceeding by a court of

conpetent jurisdiction

(2) Any insurer or rating organi zation that contends

that the rate provided for in subsection (1) is excessive,

i nadequate, or unfairly discrimnatory shall separately state

inits filing the rate it contends is appropriate and shal

state with specificity the factors or data that it contends

shoul d be considered in order to produce such appropriate
24
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1| rate. The insurer or rating organization shall be pernmitted to
2| use all of the generally accepted actuarial techniques, as

3| provided in section 627.062, Florida Statutes, in nmaking any
41 filing pursuant to this subsection. The Ofice of |Insurance

5] Regul ati on shall review each such exception and approve or

6 | di sapprove it prior to use. It shall be the insurer's burden
7| to actuarially justify any deviations fromthe rates filed

8 | under subsection (1). Each insurer or rating organi zation

9] shall include in the filing the expected inpact of al

10 | mal practice legislation enacted by the Florida Legislature in
11 ] 2003 on | osses, expenses, and rates. If any provision of this
12 ) act is held invalid by a court of conpetent jurisdiction, the
13 | departnent shall permt an adjustnent of all rates filed under
14 | this section to reflect the inpact of such holding on such

15| rates, so as to ensure that the rates are not excessive,

16 | i nadequate, or unfairly discrimnatory.

17 Section 15. Subsection (3) is added to section

18 | 456. 049, Florida Statutes, to read:

19 456.049 Health care practitioners; reports on
20 | professional liability clains and actions. --
21 (3) The departnent nust forward the information
22 | collected under this section to the Ofice of Insurance
23 | Regul ati on.
24 Section 16. Subsection (10) of section 627. 357,
25| Florida Statutes, is anended to read:
26 627.357 Medical mal practice self-insurance.--
27 (10)(a)1. An application to forma self-insurance fund
28 | under this section nust be filed with the Ofice of Insurance
29 | Regul ati on A—setHf—itnsurance—fund—ray—hot—beforred—under—this
30 | seet+on—after—Cetober—31—3992
31

25
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1 2. The Financial Services Commi ssion nust ensure that
2| sel f-insurance funds remain sol vent and provide insurance

3 | coverage purchased by partici pants. The Fi nanci al Services

4 | Conmi ssion nmay adopt rules pursuant to ss. 120.536(1) and

5] 120.54 to inplenent this section

6 Section 17. Section 627.9121, Florida Statutes, is

7| created to read

8 627.9121 Required reporting of clains;

9| penalties.--Each entity that nakes paynent under a policy of
10 | i nsurance, self-insurance, or otherwise in settlenent or

11 | partial settlenent of, or in satisfaction of a judgnment in, a
12 | nedical nal practice action or claimthat is required to report
13| information to the National Practitioner Data Bank under 42
14 ) U . S. C. section 11131 nust also report the sane infornmation to
15| the Ofice of Insurance Regulation. The Ofice of |Insurance
16 | Regul ation shall include such information in the data that it
17 | conpiles under s. 627.912. The office nust conpile and review
18 | the data collected pursuant to this section and nust assess an
19 | adninistrative fine on any entity that fails to fully conply
20| with the requirenents inposed by | aw.

21 Section 18. The Ofice of Program Policy Anal ysis and
22 | Governnent Accountability shall conplete a study of the

23| eligibility requirenents for a birth to be covered under the
24 | Florida Birth-Rel ated Neurol ogical |njury Conpensation

25| Association and subnit a report to the Legislature by January
26 | 1, 2004, recommendi ng whether or not the statutory criteria
27 | for aclaimto qualify for referral to the Florida

28 | Birth-Rel at ed Neurol ogical Injury Conpensati on Associ ati on

29 | under section 766.302, Florida Statutes, should be nodified.
30 Section 19. Patient safety discount.--A health care
31| facility licensed pursuant to chapter 395, Florida Statutes,

26
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may apply to the Departnent of Financial Services for

certification of any programthat is reconmended by the

Fl orida Center for Excellence in Health Care to reduce adverse

i nci dents, as defined in section 395.0197, Florida Statutes,

which result in the reduction of serious events at that

facility. The departnent shall develop criteria for such

certification. Insurers shall file with the departnent a

discount in the rate or rates applicable for insurance

coverage to reflect the effect of a certified program A

health care facility shall receive a discount in the rate or

rates applicable for nandated basi c i nsurance coverage

required by law. In reviewing filings under this section, the

departnent shall consider whether, and the extent to which

the programcertified under this section is otherw se covered

under a program of risk managenent offered by an insurance

conpany or exchange or self-insurance plan providing nedica

professional liability coverage.

Section 20. Section 627.3575, Florida Statutes, is
created to read

627.3575 Health Care Professional Liability Mitua
| nsurance Facility.--

(1) FACILITY CREATED; PURPCSE; STATUS. --There is
created the Health Care Professional Liability |Insurance

Facility. The facility is intended to neet ongoi ng

availability and affordability problens relating to liability

i nsurance for health care professionals by providing an

af fordabl e, self-supporting source of excess insurance

coverage. The facility shall operate on a not-for-profit

basis. The facility is self-funding and is intended to serve a

public purpose but is not a state agency or program and no

activity of the facility shall create any state liability.
27
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(2) GOVERNANCE; POVERS. - -
(a) The facility shall operate under a seven- nenber

board of governors consisting of the Secretary of Health,

t hree nenbers appointed by the Governor, and three nenbers

appoi nted by the Chief Financial Oficer. The board shall be

chaired by the Secretary of Health. The secretary shall serve

by virtue of his or her office, and the other nenbers of the

board shall serve terns concurrent with the termof office of

the official who appointed them Any vacancy on the board

shall be filled in the sane manner as the origina

appoi ntnent. Menbers serve at the pleasure of the official who

appoi nted them Menbers are not eligible for conpensation for

their service on the board, but the facility nmay rei nburse

them for per diemand travel expenses at the sane |evels as

are provided in s. 112.061 for state enpl oyees. The bhoard

shall forma clainms conmittee consisting of individuals having

experience in the nanagenent and di sposition of nedica

nmal practi ce cl ai ns.

(b) The facility shall have such powers as are

necessary to operate as an excess insurer, including the power

to:

1. Hire such enpl oyees and retain such consultants,

attorneys, actuaries, and other professionals as it deens

appropri at e.

2. Contract with such service providers as it deens

appropri at e.

3. Maintain offices appropriate to the conduct of its

busi ness.
4. Take such other actions as are necessary or

appropriate in fulfillnent of its responsibilities under this

secti on.
28
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1 (3) COVERAGE PROVI DED. --The facility shall provide

2| excess liability insurance coverage for health care

3| professionals licensed under chapter 458 and chapter 459. The
4| facility shall all ow policyholders to select frompolicies

5] with deductibles of $100, 000, $200, 000, and $250, 000; excess
6 | coverage limts of $250,000 per clai mand $750, 000 annua

7| aggregate; $1 nmillion per claimand $3 nmillion annua

8 | aggregate; or $2 million and $4 mllion annual aggregate. To
9| the greatest extent possible, the terns and conditions of the
10| policies shall be consistent with terns and conditions

11 | conmonly used by professional liability insurers. Since it is
12| the intent that the facility operate in all respects as an

13 | excess insurer, the health care provider that elects to

14 | self-insure for the chosen deductible shall be responsible for
15| the costs associated with the defense of a claim including
16 | attorney's fees. If the chosen deductible is to be satisfied
17 | through comercial insurance, a self-insurance trust, or other
18 | aut hori zed i nsurance program that entity shall be responsible
19 | for the costs and fees associated with the defense of a claim
20 (4) COVERAGE REQUI RED. - -

21 (a) Al health care professionals |icensed under

22 | chapter 458 or chapter 459 may purchase coverage provided by
23| the facility as a condition of |icensure.

24 (b) Such professional shall at all tines nmintain:

25 1. An escrow account consisting of cash or assets

26 | eligible for deposit under s. 625.52 in an anount equal to the
27 | chosen deducti bl e anount of the policy;

28 2. An unexpired, irrevocable letter of credit,

29 | established pursuant to chapter 675, in an anount not | ess

30 | than the chosen deducti bl e anount of the policy. The letter of
31| credit shall be payable to the health care professional as

29
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beneficiary upon presentnent of a final judgnent indicating

liability and awardi ng danages to be paid by the physician if

no appeal has been taken or if an appeal has been finally

di sposed of, or upon presentnent of a settlenent agreenent

signed by all parties to such agreenent when such fina

judgnent or settlenent is a result of a claimarising out of

the rendering of, or the failure to render, nedical care and

services. Such letter of credit shall be nonassi gnabl e and

nontransferable. Such letter of credit shall be issued by any

bank or savings associ ation organi zed and exi sting under the

laws of this state or any bank or savings association

organi zed under the laws of the United States that has its

principal place of business in this state or has a branch

office which is authorized under the laws of this state or of

the United States to receive deposits in this state; or

3. Professional liability coverage in an anpbunt not

| ess than the chosen deductible anbunt of the policy offered

pursuant to this act froman authorized insurer as defined

under s. 624.09, froma surplus lines insurer as defined under

S. 626.914(2), froma risk retention group as defi ned under s.

627.942, fromthe Joint Underwiting Association established

under s. 627.351(4), or through a plan of self-insurance as
provided in s. 627. 357.

(5) PREM UMS. --The facility shall charge the
actuarially indicated prem umfor the coverage provided and

shall retain the services of consulting actuaries to prepare

its rate filings. The rate filings shall have no nore than

three rating categories by specialty and shall apply a

di scount or surcharge based on the provider's |oss experience.

The facility shall not provide dividends to policyhol ders,

and, to the extent that premuns are nore than the anount
30
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1| required to cover clains and expenses, such excess, as

2| determ ned by the consulting actuaries, shall be retained by

3| the facility for paynent of future clains. If it is deternined
4| by the consulting actuaries that the prem unms collected are

5] nore than sufficient for the paynent of future clains, such

6 | excess funds nmay be distributed to the participants. |In the

7 | event of dissolution of the facility, any anounts not required
8| as a reserve for outstanding clains shall be transferred to

9| the policyholders of record as of the |ast day of operation

10 (6) REGULATION;, APPLICABILITY OF OTHER STATUTES. - -

11 (a) The facility shall operate pursuant to a plan of

12 | operation approved by order of the Ofice of |nsurance

13 | Regul ation of the Financial Services Conmi ssion. The board of
14 | governors nmay at any tine adopt anmendnents to the plan of

15| operation and subnit the amendnents to the Ofice of |nsurance
16 | Regul ation for approval.

17 (b) The facility is subject to regulation by the

18 | O fice of Insurance Regul ation of the Financial Services

19 | Conmission in the same nanner as other insurers and i s exenpt
20| fromlaws relating to a required surplus. Any required surplus
21| shall be deternined by the Ofice of Insurance Regul ation

22 (c) The facility is not subject to part Il of chapter
231 631, relating to the Florida Insurance Guaranty Associ ation

24 (7) STARTUP PROVI SI ONS. - -

25 (a) It is the intent of the Legislature that the

26 | facility begin providing excess coverage no |later than January
27 | 1, 2004.

28 (b) The Governor and the Chief Financial Oficer shal
29 | nake their appointnents to the board of governors of the

30| facility no later than July 1, 2003. Until the board is

31| appointed, the Secretary of Health nmay performmnisterial

31
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acts on behalf of the facility as chair of the board of

gover nors.
(c) Until the facility is able to hire permanent staff

and enter into contracts for professional services, the Ofice

of Insurance Regul ation shall provide support services to the

facility.
(d) In order to provide startup funds for the

facility, the board of governors may i ncur debt or enter into

agreenents for lines of credit, provided that the sol e source

of funds for repaynent of any debt is future premn umrevenues

of the facility. The anpbunt of such debt or lines of credit

may not exceed $50 million.

(e) The Ofice of Insurance Regul ation is authorized

to adopt rules to inplenent the provisions of this act.

Section 21. Any policy issued under section 627. 3575,

Florida Statutes, shall take effect January 1, 2004, except

that if a health care provider holds a liability insurance

policy that comenced in 2003 and does not term nate unti

after January 1, 2004, such provider nust purchase coverage

under this act upon the ternmination date of that policy.
Section 22. Section 627.0662, Florida Statutes, is
created to read

627.0662 Excessive profits for nedical liability

i nsurance prohibited.--

(1) As used in this section

(a) "Medical liability insurance" neans insurance that

is witten on a professional liability insurance policy issued

to a health care practitioner or on a liability insurance

policy covering nedical malpractice clains issued to a health

care facility.

32
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(b) "Medical liability insurer" nmeans any insurance

conpany or group of insurance conpanies witing nedica

liability insurance in this state and does not include any

sel f-insurance fund or other nonprofit entity witing such

i nsurance.
(2) Each nedical liability insurer shall file with the

O fice of Insurance Regul ation, prior to July 1 of each year

on forns prescribed by the office, the follow ng data for

nedical liability insurance business in this state. The data

shal |l include both voluntary and joint underwiting

associ ati on busi ness, as foll ows:

(a) Cal endar-year earned pren um

(b) Accident-year incurred | osses and | oss adj ust nent

expenses.
(c) The administrative and selling expenses incurred

in this state or allocated to this state for the cal endar

year.
(d) Policyhol der dividends incurred during the

appl i cabl e cal endar year

(3)(a) Excessive profit has been realized if there has

been an underwiting gain for the 10 nbst recent

cal endar-acci dent years conbined which is greater than the

anticipated underwiting profit plus 5 percent of earned

prem uns for those cal endar-acci dent years.

(b) As used in this subsection with respect to any

10-year period, "anticipated underwiting profit" neans the

sum of the dollar anounts obtained by multiplying, for each

rate filing of the insurer group in effect during such period,

the earned preniuns applicable to such rate filing during such

period by the percentage factor included in such rate filing

for profit and contingencies, such percentage factor having
33
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been deternmined with due recognition to i nvestnent incone from

funds generated by business in this state. Separate

cal cul ati ons need not be nmade for consecutive rate filings

containing the same percentage factor for profits and

conti ngenci es.

(4) Each nedical liability insurer shall also file a

schedul e of nedical liability insurance loss in this state and

| oss adj ust ment experience for each of the 10 npbst recent

accident years. The incurred | osses and | oss adj ust nent

expenses shall be valued as of March 31 of the year foll ow ng

the close of the accident year, developed to an ultimte

basis, and at nine 12-nonth intervals thereafter, each

devel oped to an ultinate basis, to the extent that a total of

three eval uations is provided for each accident year. The

first year to be so reported shall be accident year 2004, such

that the reporting of 10 accident years will not take place

until accident years 2012 and 2013 have becone avail abl e.

(5) Each insurer group's underwriting gain or |loss for

each cal endar-acci dent year shall be conputed as foll ows: the

sum of the accident-year incurred | osses and | oss adj ust nent

expenses as of March 31 of the follow ng year, devel oped to an

ultinmate basis, plus the adnm nistrative and selling expenses

incurred in the cal endar year, plus policyhol der dividends

applicable to the cal endar year, shall be subtracted fromthe

cal endar-year earned premiumto deternine the underwiting

gain or |oss.

(6) For the 10 npbst recent cal endar-acci dent years,

the underwriting gain or loss shall be conpared to the

anticipated underwiting profit.

(7) If the nedical liability insurer has realized an

excessive profit, the office shall order a return of the
34
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excessive amounts to policyholders after affording the insurer

an opportunity for hearing and otherwi se conplying with the

requi renments of chapter 120. Such excessive anpbunts shall be

refunded to policyholders in all instances unless the insurer

affirmatively denonstrates to the office that the refund of

t he excessive ampunts will render the insurer or a nenber of
the insurer group financially inpaired or will render it
i nsol vent .

(8) The excessive anpbunt shall be refunded to

policyholders on a pro rata basis inrelation to the fina

conpil ati on year earned prenmuns to the voluntary nedica

liability insurance policyholders of record of the insurer

group on Decenber 31 of the final conpilation year

(9) Any return of excessive profits to policyhol ders

under this section shall be provided in the formof a cash

refund or a credit towards the future purchase of insurance.

(10)(a) Cash refunds to policyhol ders may be rounded

to the nearest doll ar.

(b) Data in required reports to the office may be

rounded to the nearest doll ar.

(c) Rounding, if elected by the insurer group, shal

be applied consistently.

(11)(a) Refunds to policyholders shall be conpleted as

foll ows:
1. If the insurer elects to make a cash refund, the

refund shall be conpleted within 60 days after entry of a

final order determ ning that excessive profits have been

reali zed; or

2. If the insurer elects to make refunds in the form

of a credit to renewal policies, such credits shall be applied

to policy renewal premiumnotices which are forwarded to
35
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i nsureds nore than 60 cal endar days after entry of a fina

order determning that excessive profits have been reali zed.

If an insurer has made this election but an insured thereafter

cancels his or her policy or otherwise allows the policy to

ternminate, the insurer group shall nmake a cash refund not

| ater than 60 days after term nation of such coverage.

(b) Upon conpletion of the renewal credits or refund

payments, the insurer shall inmediately certify to the office

that the refunds have been nmade.

(12) Any refund or renewal credit nade pursuant to

this section shall be treated as a policyhol der dividend

applicable to the year in which it is incurred, for purposes

of reporting under this section for subsequent years.

Section 23. Present subsections (5) through (12) of
section 766. 106, Florida Statutes, are redesignated as
subsections (6) through (13), respectively, and a new
subsection (5) is added to that section, to read:

766. 106 Notice before filing action for nedica
mal practice; presuit screening period; offers for adm ssion of
liability and for arbitration; informal discovery; review. --

(5)(a) In regard to insurance conpany bad-faith

actions arising out of nedical nal practice clains, conmon | aw

good-faith principles shall apply and not statutory good-faith

princi pl es.
(b) An insurer shall not be held to have acted in bad

faith for failure to tinely pay its policy linmts if it

tenders its policy limts and neets the reasonabl e conditions

of settlenent prior to the conclusion of the presuit screening

period provided for in subsection (4); during an extension

provided for therein; during a period of 120 days thereafter

or during a 60-day period after the filing of an anended
36
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nedi cal nal practice conplaint alleging new facts previously

unknown to the insurer

Section 24. By July 1, 2006, each facility licensed

under chapter 395, Florida Statutes, nust install a

conputeri zed systemfor ordering and prescribing nedications

which is linked to software designed to prevent prescribing

errors. This requirenent shall be a condition of |licensure for

each facility. As a condition of hospital privil eges, each

health care practitioner authorized to order or prescribe

nedi cations nust use the facility's conputerized system when

ordering or prescribing nedications in a facility |licensed

under chapter 395, Florida Statutes.

Section 25. |If any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

the act which can be given effect without the invalid

provision or application, and to this end the provisions of

this act are severabl e.

Section 26. Except as otherw se provided in this act,
this act shall take effect upon beconing a | aw.

37
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE_SUBSTI TUTE FOR
2 Senate Bill CS 0560
3
4| Provides that act relates to nedical nal practice insurance;
5] Contains elenments of CS/SB 2080, relating to insurance,
including the roll-back of nedical nal practice insurance rates
6 | and public participation in rate reviews;
7 | Establishes the Florida Medical Ml practice Insurance Fund, a
8 primary nedical mal practice insurance carrier
Creates a trigger by which the Fund conmes into operation if
9| nedical malpractice rates are not rolled-back to January 1,
2001, levels and remain at that |level for a period of ohe year
10| and that no rate is proposed for an increase of greater than
11 15 percent;
Renanes the Heal th Care. Professional Liability_NUtua
12 | I nsur ance FaCI|IIY and increases its debt ceiling from $10
13 mllion to $50 m i on
Provi des for application of common_ | aw principles of good
14 | faith agai nst nedical nmal practice insurer actions when
15 settling clains;
Requires each facility licensed under chapter 395, F.S., to
16 | install a co uter!zed_sxsten1for ordering and prescribing
nedi cati ons ich is linked to software déesigned to prevent
17 | prescription errors;
18 | Prohi bits excessive profits gained from nedi cal nal practice
underwiting and provides fof a nmechanismfor refunding or
19 | rebating excessive profits to policy holders.
20
21
22
23
24
25
26
27
28
29
30
31
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