Florida Senate - 2003 CS for CS for SB 562 & SB 1912

By the Cormittees on Judiciary; Health, Aging, and Long-Term
Care; and Senators Saunders and Peaden

308-2319-03

1 A bill to be entitled

2 An act relating to health care; anending s.

3 120.57, F.S.; providing procedures for hearings
4 related to disputed i ssues of fact in cases

5 i nvolving the standard of care of certain

6 heal th care professions; amending s. 120. 80,

7 F.S.; allowing a board within the Departnent of
8 Health to appoint an adninistrative | aw judge
9 or hearing officer who has certain expertise to
10 hear a case invol ving standard of care;

11 creating s. 381.0409, F.S.; providing that

12 creation of the Florida Center for Excellence
13 in Health Care is contingent on the enactnent
14 of a public-records exenption; creating the

15 Fl ori da Center for Excellence in Health Care
16 providi ng goals and duties of the center

17 providing definitions; providing lintations on
18 the center's liability for any |lawful actions
19 taken; requiring the center to issue patient
20 saf ety recomendations; requiring the
21 devel opnent of a statew de el ectronic
22 infrastructure to inprove patient care and the
23 delivery and quality of health care services;
24 providing requirenents for devel opnent of a
25 core electronic nedical record; authorizing
26 access to the electronic nedical records and
27 ot her data maintained by the center; providing
28 for the use of conputerized physician
29 nedi cation ordering systens; providing for the
30 establi shnent of a sinulation center for high
31 technol ogy intervention surgery and intensive
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1 care; providing for the imunity of specified
2 information in adverse incident reports from
3 di scovery or admissibility in civil or

4 admi ni strative actions; providing limtations
5 on liability of specified health care

6 practitioners and facilities under specified

7 conditions; providing requirenents for the

8 appoi ntnent of a board of directors for the

9 center; establishing a nmechani smfor financing
10 the center through the assessnment of specified
11 fees; requiring the Florida Center for

12 Excell ence in Health Care to devel op a busi ness
13 and financing plan; authorizing state agencies
14 to contract with the center for specified

15 projects; authorizing the use of center funds
16 and the use of state purchasing and travel

17 contracts for the center; requiring the center
18 to submit an annual report and providing

19 requi rements for the annual report; providing
20 for the center's books, records, and audits to
21 be open to the public; requiring the center to
22 annually furnish an audited report to the
23 CGovernor and Legislature; creating s. 395.1012,
24 F.S.; requiring facilities to adopt a patient
25 safety plan; providing requirenents for a
26 patient safety plan; requiring facilities to
27 appoint a patient safety officer and a patient
28 safety commttee and providing duties for the
29 patient safety officer and conmittee; anending
30 s. 395.004, F.S., relating to licensure of
31 certain health care facilities; providing for

2
CODING:WOrds st+ieken are deletions; words underlined are additions.




gégr ga Senate - 2003 CS for CS for SB 562 & CS for SB 1912

i
2319-03

1 di scounted nedical liability insurance based on
2 certification of prograns that reduce adverse

3 incidents; requiring the Ofice of Insurance

4 Regul ation to consider certain information in

5 reviewi ng di scounted rates; anending s.

6 766. 106, F.S.; providing that the clai mant nust
7 al so provide the Agency for Health Care

8 Adm nistration with a copy of a conpl ai nt

9 al | eging nedical mal practice after filing a

10 conplaint; requiring the Agency for Health Care
11 Adm ni stration to review such conplaints for

12 | i censure nonconpliance; creating s. 395. 0056
13 F.S.; requiring the Agency for Health Care

14 Adm ni stration to review conplaints submtted
15 if the defendant is a hospital; anending s.

16 395.0193, F.S., relating to peer review and

17 di sciplinary actions; providing for discipline
18 of a physician for nental or physical abuse of
19 staff; limting liability of certain
20 participants in certain disciplinary actions at
21 a licensed facility; providing that a
22 defendant's nonetary liability shall not exceed
23 $250, 000 on any action brought under this
24 section; amending s. 395.0197, F.S., relating
25 to internal risk managenent prograns; deleting
26 an exception fromthe risk prevention education
27 requirenment for certain health care
28 practitioners; requiring a systemfor notifying
29 patients that they are victinms of an adverse
30 incident; requiring risk managers or their
31 designees to give notice; requiring licensed
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1 facilities to annually report certain

2 i nformati on about health care practitioners for
3 whom t hey assune liability; requiring the

4 Agency for Health Care Adnministration and the
5 Departnent of Health to annually publish

6 statistics about licensed facilities that

7 assune liability for health care practitioners;
8 providing for disciplinary action against a

9 person who has a duty to report an adverse

10 incident but who fails to tinely do so

11 providing for a fine for each day an adverse
12 incident is not tinely reported; requiring a
13 licensed facility at which sexual abuse occurs
14 to offer testing for sexually transnmitted

15 di sease at no cost to the victim anending s.
16 456.025, F.S.; elimnating certain restrictions
17 on the setting of |icensure renewal fees for

18 health care practitioners; directing the Agency
19 for Health Care Admi nistration to conduct or
20 contract for a study to determ ne what
21 information to provide to the public conparing
22 hospitals, based on inpatient quality
23 i ndi cators devel oped by the federal Agency for
24 Heal t hcare Research and Quality; creating s
25 395.1051, F.S.; requiring certain facilities to
26 notify patients about adverse incidents under
27 specified conditions; creating s. 456. 0575,
28 F.S.; requiring licensed healthcare
29 practitioners to notify patients about adverse
30 i ncidents under certain conditions; anending s
31 456.026, F.S., relating to an annual report
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1 publ i shed by the Departnent of Health;

2 requiring that the departnent publish the

3 report to its website; requiring the departnment
4 to include certain detailed i nformati on

5 anending s. 456.041, F.S., relating to

6 practitioner profiles; requiring the Departnment
7 of Health to conpile certain specified

8 information in a practitioner profile; deleting
9 provisions that provide that a profile need not
10 i ndi cate whether a crimnal history check was
11 perforned to corroborate information in the

12 profile; authorizing the departnent or

13 regul atory board to investigate any infornmation
14 received; requiring the departrment to provide a
15 narrative explanation, in plain English

16 concerning final disciplinary action taken

17 agai nst a practitioner; requiring a hyperlink
18 to each final order on the departnent's website
19 whi ch provides information about disciplinary
20 actions; requiring the departnent to provide a
21 hyperlink to certain conparison reports

22 pertaining to clains experience; requiring the
23 departnment to include the date that a reported
24 di sciplinary action was taken by a |licensed

25 facility and a characterization of the

26 practitioner's conduct that resulted in the

27 action; deleting provisions requiring the

28 departnment to consult with a regulatory board
29 before including certain information in a

30 health care practitioner's profile; providing
31 for a penalty for failure to conply with the
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1 timefrane for verifying and correcting a

2 practitioner profile; requiring the departnent
3 to add a statenent to a practitioner profile

4 when the profile information has not been

5 verified by the practitioner; requiring the

6 departnment to provide, in the practitioner

7 profile, an explanation of disciplinary action
8 taken and the reason for sanctions inposed;

9 requiring the departnent to include a hyperlink
10 to a practitioner's website when request ed;

11 providing that practitioners |icensed under ch
12 458 or ch. 459, F.S. shall have claim

13 i nformati on concerning an indemity paynent

14 greater than $100,000 posted in the

15 practitioner profile; anmending s. 456.042,

16 F.S.; providing for the update of practitioner
17 profiles; designating a tinmefrane within which
18 a practitioner nust subnmit newinformation to
19 update his or her profile; anending s. 456. 049,
20 F.S., relating to practitioner reports on
21 professional liability clains and actions;
22 deleting a requirenent that a practitioner
23 report only if the claimor action was not
24 covered by an insurer that is required to
25 report; anmending s. 456.051, F.S.; establishing
26 the responsibility of the Departnent of Health
27 to provide reports of professional liability
28 actions and bankruptcies; requiring the
29 departnment to include such reports in a
30 practitioner's profile within a specified
31 period; anmending s. 458.320, F.S., relating to
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1 financial responsibility requirenents for

2 nedi cal physicians; requiring the departnent to
3 suspend the license of a nedical physician who
4 has not paid, up to the anpunts required by any
5 appl i cabl e financial responsibility provision

6 any outstandi ng judgnent, arbitration award,

7 ot her order, or settlenent; anending s.

8 459. 0085, F.S., relating to financi al

9 responsibility requirenents for osteopathic

10 physi cians; requiring that the departnent

11 suspend the |license of an osteopathic physician
12 who has not paid, up to the anpunts required by
13 any applicable financial responsibility

14 provi sion, any outstandi ng judgnent,

15 arbitration award, other order, or settlenent;
16 providing civil imunity for certain

17 participants in quality inprovenent processes;
18 defining the terns "patient safety data" and

19 "patient safety organization"; providing for
20 use of patient safety data by patient safety
21 organi zation; providing limtations on use of
22 patient safety data; providing for protection
23 of patient-identifying information; providing
24 for deternmination of whether privilege applies
25 as asserted; providing that an enpl oyer may not
26 take retaliatory action agai nst an enpl oyee who
27 makes a good-faith report concerning patient
28 safety data; requiring that a specific
29 statenent be included in each final settlenent
30 statenent relating to nedical malpractice
31 actions; providing requirenents for the cl osed
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1 claimformof the Ofice of Insurance

2 Regul ation; requiring the Ofice of I|nsurance
3 Regul ation to conpile annual statistica

4 reports pertaining to closed clains; requiring
5 historical statistical summaries; specifying

6 certain information to be included on the

7 closed claimform anending s. 456.039, F.S.

8 anmending the information required to be

9 furnished to the Departnent of Health for

10 | i censure purposes; anmending s. 456.057, F.S.
11 al l owi ng the departnment to obtain patient

12 records by subpoena without the patient's

13 written authorization, in specified

14 ci rcunstances; anending s. 456.063, F.S.

15 providing for adopting rules to inplenent

16 requirements for reporting allegations of

17 sexual m sconduct; authorizing health care

18 practitioner regulatory boards to adopt rules
19 to establish standards of practice for

20 prescribing drugs to patients via the Internet;
21 anending s. 456.072, F.S.; providing for

22 determ ning the anount of any costs to be

23 assessed in a disciplinary proceeding;

24 prescribing the standard of proof in certain
25 di sci plinary proceedings; anending s. 456.073,
26 F.S.; authorizing the Departnent of Health to
27 investigate certain paid clains made on behal f
28 of practitioners licensed under ch. 458 or ch
29 459, F.S.; anending procedures for certain

30 di sci plinary proceedings; providing a deadline
31 for raising issues of material fact; providing
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1 a deadline relating to notice of receipt of a
2 request for a formal hearing; anending s.

3 456. 077, F.S.; providing a presunption related
4 to an undi sputed citation; anending s. 456. 078,
5 F.S.; revising standards for determ ning which
6 vi ol ations of the applicable professiona

7 practice act are appropriate for nediation

8 anending s. 458.331, F.S., relating to grounds
9 for disciplinary action of a physician

10 redefining the term"repeated mal practice"

11 revising the standards for the burden of proof
12 in an adnministrative action against a

13 physi cian; revising the mnimum anount of a

14 claimagainst a licensee which will trigger a
15 departnental investigation; anending s.

16 459. 015, F.S., relating to grounds for

17 di sciplinary action agai nst an osteopathic

18 physi cian; redefining the term"repeated

19 mal practice"; revising the standards for the
20 burden of proof in an admi nistrative action
21 agai nst an osteopat hi c physician; anendi ng
22 conditions that necessitate a depart nental
23 i nvestigation of an osteopathic physician
24 revising the mni mum anount of a clai magai nst
25 a licensee which will trigger a departnental
26 i nvestigation; revising the mninmum anount of a
27 claimagainst a licensee which will trigger a
28 departnental investigation; anending s.
29 461.013, F.S., relating to grounds for
30 di sciplinary action against a podiatric
31 physi cian; redefining the term"repeated
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1 mal practice"; anmendi ng the nini num anount of a
2 cl ai m agai nst such a physician which wll

3 trigger a departnent investigation; anmending s.
4 466.028, F.S., relating to grounds for

5 di sciplinary action against a dentist or a

6 dental hygienist; redefining the term "dental
7 mal practice"; revising the nmininumanount of a
8 cl ai magainst a dentist which will trigger a

9 departnental investigation; anmending s.

10 627.912, F.S.; anendi ng provisions prescribing
11 condi tions under which insurers nmust file

12 certain reports with the Departnent of

13 I nsurance; requiring the Ofice of Program

14 Pol i cy Anal ysis and Governnent Accountability
15 and the Ofice of the Auditor General to

16 conduct an audit, as specified, and to report
17 to the Legislature; creating ss. 1004. 08,

18 1005.07, F.S.; requiring schools, colleges, and
19 universities to include material on patient

20 safety in their curricula if the institution
21 awar ds specified degrees; creating a workgroup
22 to study the health care practitioner

23 di sci plinary process; providing for workgroup
24 nmenber shi p; providing that the workgroup

25 deliver its report by January 1, 2004;

26 providing for severability; providing a

27 conti ngent effective date.

28

29| Be It Enacted by the Legislature of the State of Florida:
30

31
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5 19-03
Section 1. Paragraph (1) of subsection (1) of section

120.57, Florida Statutes, is anended to read:

120.57 Additional procedures for particular cases.--

(1) ADDI TI ONAL PROCEDURES APPLI CABLE TO HEARI NGS
I NVOLVI NG DI SPUTED | SSUES OF MATERI AL FACT. - -

(I')1. The agency nmy adopt the recommended order as
the final order of the agency. The agency in its final order
may reject or nodify the conclusions of |aw over which it has
substantive jurisdiction and interpretation of adm nistrative
rul es over which it has substantive jurisdiction. Wen
rejecting or nodifying such conclusion of |aw or
interpretation of administrative rule, the agency nust state
with particularity its reasons for rejecting or nodifying such
conclusion of law or interpretation of adninistrative rule and
nmust make a finding that its substituted conclusion of |aw or
interpretation of admnistrative rule is as or nore reasonabl e
than that which was rejected or nodified. Rejection or
nodi fication of conclusions of |aw nay not formthe basis for
rejection or nodification of findings of fact. The agency nay
not reject or nodify the findings of fact unl ess the agency
first determnes froma review of the entire record, and
states with particularity in the order, that the findings of
fact were not based upon conpetent substantial evidence or
that the proceedi ngs on which the findings were based did not
conply with essential requirenents of |aw. The agency nay
accept the recomended penalty in a recommended order, but may
not reduce or increase it without a review of the conplete
record and without stating with particularity its reasons
therefor in the order, by citing to the record in justifying
t he action.
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2. Notwithstandi ng subparagraph 1., as a matter of

| aw, any decision involving the standard of care of a health

care profession regul ated by any board within the Departnent

of Health is infused with overriding policy considerations

that are best left to the regulatory board that has

jurisdiction over that profession. Wen rejecting or nodifying

a recommended finding of fact in standard-of-care cases, the

appropriate board within the Departnent of Health nmamy reassess

and resolve conflicting evidence in a recomended order based

on the record in the case.
Section 2. Subsection (15) of section 120.80, Florida
Statutes, is anended to read:

120. 80 Exceptions and special requirenents;
agenci es. - -

(15) DEPARTMENT OF HEALTH. - - Not wi t hst andi ng s.
120.57(1)(a), formal hearings may not be conducted by the
Secretary of Health, the Secretary of Health Care
Admi nistration, or a board or nenber of a board within the
Departnent of Health or the Agency for Health Care
Adm nistration for natters relating to the regul ation of
prof essi ons, as defined by chapter 456, except that a board

within the Departnent of Health nmy appoint an administrative

| aw judge or hearing officer who has expertise in the

prof ession regul ated by the board to conduct hearings

i nvol vi ng standard-of -care cases. Notwi t hstandi ng s.
120.57(1) (a), hearings conducted within the Departnent of
Health in execution of the Special Supplenental Nutrition
Program for Winren, Infants, and Children; Child Care Food
Program Children's Medical Services Program the Brain and

Spinal Cord Injury Program and the exenption from
disqualification reviews for certified nurse assistants
12
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5 19-03
program need not be conducted by an administrative | aw judge
assigned by the division. The Departnment of Health may
contract with the Departnent of Children and Fam |y Services
for a hearing officer in these matters.
Section 3. Effective upon this act becoming lawif CS
for SB 566 or sinmilar legislation is adopted in the sane
| egi slative session or an extension thereof and becones | aw
section 381.0409, Florida Statutes, is created to read:
381.0409 Florida Center for Excellence in Health
Care.--There is created the Florida Center for Excellence in

Heal th Care which shall be responsible for performng

activities and functions that are designed to i nprove the

guality of health care delivered by health care facilities and

health care practitioners. The principal goals of the center

are to inprove health care quality and patient safety. The

long-termgoal is to inprove diagnostic and treat nment

deci sions, thus further inproving quality.

(1) As used in this section, the term

(a) "Center" neans the Center for Excellence in Health
Care.

(b) "Health care practitioner" nmeans any person as
defined under s. 456.001(4).

(c) "Health care facility" nmeans any facility licensed

under chapter 395.

(d) "Health research entity" means any university or

academ c health center engaged in research designed to

i nprove, prevent, diagnose, or treat diseases or nedica

conditions or an entity that receives state or federal funds

for such research.

(e) "Patient safety data" neans any data, reports,

records, nenoranda, or anal yses of patient safety events and
13
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adverse incidents reported by a licensed facility pursuant to

s. 395.0197 which are submtted to the Florida Center for
Heal th Care Excell ence or the corrective actions taken in

response to such patient safety events or adverse incidents.

(f) "Patient safety event" nmeans an event over which

heal th care personnel could exercise control and which is

associated in whole or in part with nmedical intervention

rather than the condition for which such i ntervention

occurred, and which could have resulted, but did not result in

serious patient injury or death.

(2) The center shall, either directly or by contract:

(a) Analyze patient safety data for the purpose of

reconmrendi ng changes in practices and procedures which may be

i npl emrented by health care practitioners and health care

facilities to prevent future adverse incidents.

(b) Collect, analyze, and evaluate patient safety data

submtted voluntarily by a health care practitioner or health

care facility. The center shall recomend to health care

practitioners and health care facilities changes in practices

and procedures that nay be inplenented for the purpose of

i nproving patient safety and preventing patient safety events.

(c) Foster the devel opnent of a statew de electronic

infrastructure, which may be inplenented in phases over a

nul tiyear period, that is designed to i nprove patient care and

the delivery and quality of health care services by health

care facilities and practitioners. The electronic

infrastructure shall be a secure platformfor conmunication

and the sharing of clinical and other data, such as busi ness

data, anopng providers and between patients and providers. The

electronic infrastructure shall include a "core" electronic

nedi cal record. Health care practitioners and health care
14
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facilities shall have access to individual electronic nedica

records subject to the consent of the individual. Health

insurers licensed under chapter 627 or chapter 641 shall have

access to the electronic nedical records of their policy

hol ders and, subject to the provisions of s. 381.04091, to

other data if such access is for the sole purpose of

conducting research to identify diagnhostic tests and

treatnents that are nedically effective. Health research

entities shall have access to the el ectronic nedical records

of individuals subject to the consent of the individual and

subject to the provisions of s. 381.04091 and to other data if

such access is for the sole purpose of conducting research to

identify diagnostic tests and treatnents that are nedically

ef fective.
(d) Foster the use of conputerized physician

nedi cation ordering systens by hospitals which do not have

such systens and devel op protocols for these systens.

(e) Establish a sinmulation center for high technol ogy

intervention surgery and intensive care for use by al

hospi tal s.
(f) ldentify best practices and share this informtion

with health care providers.

Nothing in this section shall serve to limt the scope of

services provided by the center with regard to engaging in

other activities that inprove health care quality, inprove the

di agnosi s and treatnment of di seases and nedi cal conditions,

increase the efficiency of the delivery of health care

services, increase administrative efficiency, and increase

access to quality health care services.

15
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1 (3) Notwithstanding s. 381.04091, the center nmy

2| release infornmation contained in patient safety data to any

3| health care practitioner or health care facility when

4 | reconmendi ng changes in practices and procedures which nmay be
5] inplenmented by such practitioner or facility to prevent

6 | patient safety events or adverse incidents.

7 (4) Al information related to adverse incident

8| reports and all patient safety data subnmitted to or received
9] by the center shall not be subject to discovery or

10| introduction into evidence in any civil or adm nistrative

11 ) action. Individuals in attendance at neetings held for the

12 | purpose of discussing infornation related to adverse incidents
13 | and patient safety data and neetings held to fornul ate

14 | reconmendations to prevent future adverse incidents or patient
15| safety events may not be pernmitted or required to testify in
16 | any civil or administrative action related to such events.

17 | There shall be no liability on the part of, and no cause of

18 | action of any nature shall arise against, any enpl oyee or

19 | agent of the center for any lawful action taken by such

20| individual in advising health practitioners or health care

21 | facilities with regard to carrying out their duties under this
22 | section. There shall be no liability on the part of, and no
23 | cause of action of any nature shall arise against, a health
24 | care practitioner or health care facility, its agents, or

25 | enpl oyees, when it acts in reliance on any advice or

26 | informati on provided by the center

27 (5) The center shall be a nonprofit corporation

28 | regi stered, incorporated, organized, and operated in

29 | conpliance with chapter 617, and shall have all powers

30 | necessary to carry out the purposes of this section

31| including, but not linmted to, the power to receive and accept
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fromany source contributions of noney, property, |abor, or

any other thing of value, to be held, used, and applied for

t he purpose of this section.
(6) The center shall:
1. Be designed and operated by an individual or entity

wi th denpnstrated expertise in health care quality data and

systens anal ysis, health informati on nmanagenent, systens

t hi nki ng and anal ysis, human factors anal ysis, and

identification of |latent and active errors.

2. Include procedures for ensuring the confidentiality

of data which are consistent with state and federal | aw

(7) The center shall be governed by a 10-nenber board

of directors appointed by the Governor

(a) The CGovernor shall appoint two nenbers

representing hospitals, one nmenber representing physicians,

one nenber representing nurses, one nenber representing health

i nsurance i ndemmity plans, one nenber representing health

nMai nt enance organi zati ons, one nenber representing business,

and one nenber representing consuners. The Governor shal

appoi nt nenbers for a 2-year term Such nenbers shall serve

until their successors are appointed. Menbers are eligible to

be reappointed for additional terns.

(b) The Secretary of Health or his or her designee

shall be a nmenber of the board.

(c) The Secretary of Health Care Adninistration or his

or her designee shall be a nenber of the board.

(d) The nenbers shall el ect a chairperson

(e) Board nenbers shall serve wi thout conpensation but

may be reinbursed for travel expenses pursuant to s. 112.061

(8) The center shall be financed as follows:

17
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(a) Notwithstanding any law to the contrary, each

health insurer issued a certificate of authority under part

VI, part VII, or part VIII of chapter 627 shall, as a

condition of maintaining such certificate, nake paynent to the

center on April 1 of each year, in the amount of $1 for each

i ndi vidual included in every insurance policy issued during

t he previous cal endar year. Acconpanying any paynent shall be

a certification under oath by the chief executive officer that

states the nunber of individuals that such paynent was based

on. The health insurer may collect this $1 from policyhol ders.

The center may direct the insurer to provide an i ndependent

audit of the certification that shall be furnished within 90

days. If paynent is not received by the center within 30 days

after April 1, interest at the annualized rate of 18 percent

shall begin to be charged on the anpbunt due. |If paynent has

not been received within 60 days after interest is charged,

the center shall notify the Ofice of Insurance Regul ation

t hat paynent has not been received pursuant to the

requi renments of this paragraph. An insurer that refuses to

conply with the requirenents of this paragraph is subject to

the forfeiture of its certificate of authority.

(b) Notwithstanding any law to the contrary, each

heal t h mai nt enance organi zation i ssued a certificate of

authority under part | of chapter 641 and each prepaid clinic

i ssued a certificate of authority under part |l of chapter 641

shall, as a condition of nmintaining such certificate, make

payrment to the center on April 1 of each year, in the anount

of $1 for each individual who is eligible to receive services

pursuant to a contract with the health nai nt enance

organi zation or the prepaid clinic during the previous

cal endar year. Acconpanyi ng any paynent shall be a
18
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certification under oath by the chief executive officer that

states the nunber of individuals that such paynent was based

on. The health mai ntenance organi zation or prepaid clinic may

collect the $1 fromindividuals eligible to receive services

under contract. The center nay direct the health mai ntenance

organi zation or prepaid clinic to provide an independent audit

of the certification that shall be furnished within 90 days.

If paynent is not received by the center within 30 days after

April 1, interest at the annualized rate of 18 percent shal

begin to be charged on the anount due. |f paynent has not been

received within 60 days after interest is charged, the center

shall notify the Departnent of Financial Services that paynent

has not been received pursuant to the requirenents of this

par agraph. A heal th mai nt enance organi zation or prepaid clinic

that refuses to conply with the requirenents of this paragraph

is subject to the forfeiture of its certificate of authority.

(c) Notwithstanding any law to the contrary, each

hospital and anbul atory surgical center licensed under chapter

395 shall, as a condition of |licensure, nmake paynent to the

center on April 1 of each year, in the amount of $1 for each

i ndi vidual during the previous 12 nonths who was an inpatient

di scharged by the hospital or who was a patient in the

anbul atory surgical center. Acconpanying paynent shall be a

certification under oath by the chief executive officer that

states the nunmber of individuals that such paynent was based

on. The facility may collect the $1 from patients di scharged

fromthe facility. The center nmay direct the facility to

provide an i ndependent audit of the certification that shal

be furnished within 90 days. If paynent is not received by the

center within 30 days after April 1, interest at the

annual i zed rate of 18 percent shall begin to be charged on the
19
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anount due. |If paynent has not been received within 60 days

after interest is charged, the center shall notify the Agency

for Health Care Adninistration that paynent has not been

received pursuant to the requirenents of this paragraph. An

entity that refuses to conply with the requirenents of this

paragraph is subject to the forfeiture of its |license.

(d) Notwithstanding any law to the contrary, each

nursi ng hone licensed under part Il of chapter 400, each

assisted living facility licensed under part Ill of chapter

400, each hone health agency licensed under part |1V of chapter

400, each hospice licensed under part VI of chapter 400, each

prescribed pediatric extended care center |licensed under part

| X of chapter 400, and each health care services pool |icensed

under part XIl of chapter 400 shall, as a condition of

|icensure, nmake paynent to the center on April 1 of each year

in the anpunt of $1 for each individual served by each

af orenentioned entity during the previous 12 nonths.

Acconpanyi ng paynent shall be a certification under oath by

the chief executive officer that states the nunber of

i ndi vidual s that such paynent was based on. The entity may

collect the $1 fromindividuals served by the entity. The

center may direct the entity to provide an independent audit

of the certification that shall be furnished within 90 days.

If paynent is not received by the center within 30 days after

April 1, interest at the annualized rate of 18 percent shal

begin to be charged on the anmount due. |f paynent has not been

received within 60 days after interest is charged, the center

shall notify the Agency for Health Care Administration that

payment has not been received pursuant to the requirenents of

this paragraph. An entity that refuses to conply with the

20
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requi rements of this paragraph is subject to the forfeiture of

its |icense.

(e) Notwithstanding any law to the contrary, each

initial application and renewal fee for each |license and each

fee for certification or recertification for each person

licensed or certified under chapter 401 or chapter 404, and

for each person licensed as a health care practitioner defined
ins. 456.001(4), shall be increased by the anpbunt of $1 for
each year for which the license or certification is issued.

The Departnent of Health shall nmake paynent to the center on

April 1 of each year in the anbunt of the total received

pursuant to this paragraph during the preceding 12 nonths.

(f) The center shall devel op a business and fi nancing

plan to obtain funds through other neans if funds beyond those

that are provided for in this subsection are needed to

acconplish the objectives of the center.

(9) The center may enter into affiliations with

uni versities for any purpose.
(10) Pursuant to s. 287.057(5)(f)6., state agencies
may contract with the center on a sole source basis for

projects to inprove the quality of program adm nistration

such as, but not linmited to, the inplenentation of an

el ectroni c nedical record for Medicaid programrecipients.

(11) Al travel and per diempaid with center funds

shall be in accordance with s. 112.061

(12) The center nmay use state purchasing and travel

contracts and the state comruni cati ons systemin accordance
with s. 282.105(3).
(13) The center nmmy acquire, enjoy, use, and di spose

of patents, copyrights, trademarks and any |icenses,

21
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royalties, and other rights or interests thereunder or

t herein.
(14) The center shall submit an annual report to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives no |later than Cctober 1 of each year
whi ch i ncl udes:

(a) The status report on the inplenentation of a

programto anal yze data concerni ng adverse incidents and

patient safety events.

(b) The status report on the inplenentation of a

conput eri zed physician nedication ordering system

(c) The status report on the inplenentation of an

el ectroni ¢ nedical record

(d) Oher pertinent information relating to the

efforts of the center to inprove health care quality and

ef ficiency.
(e) A financial statenent and bal ance sheet.

The initial report shall include any recommendations that the

center deens appropriate regarding revisions in the definition

of adverse incidents in s. 395.0197 and the reporting of such

adverse incidents by licensed facilities.

(15) The center nmmy establish and nanage an operating

fund for the purposes of addressing the center's cash-fl ow

needs and facilitating the fiscal managenent of the

corporation. Upon dissolution of the corporation, any

remai ni ng cash bal ances of any state funds shall revert to the

CGeneral Revenue Fund, or such other state funds consi stent

wi th appropriated funding, as provided by | aw

(16) The center may carry over funds fromyear to

year.
22
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1 (17) Al books, records, and audits of the center

2| shall be open to the public unless exenpted by | aw.

3 (18) The center shall furnish an annual audited report
41 to the Governor and Legislature by March 1 of each year

5 (19) In carrying out this section, the center shal

6 | consult with and devel op partnershi ps, as appropriate, with
7] all segnents of the health care industry, including, anbng

8| others, health practitioners, health care facilities, health
9 | care consuners, professional organizations, agencies, health
10| care practitioner licensing boards, and educati ona

11 | institutions.

12 Section 4. Section 395.1012, Florida Statutes, is

13 | created to read:

14 395. 1012 Patient safety.--

15 (1) Each licensed facility nust adopt a patient safety
16 | plan. A plan adopted to i nplenent the requirenents of 42 CFR
17 | 482. 21 shall be deened to conply with this requirenent.

18 (2) Each licensed facility shall appoint a patient

19 | safety officer and a patient safety conmmttee, which shal
20 | include at |east one person who is neither enpl oyed by nor
21 | practicing in the facility, for the purpose of pronoting the
22 | health and safety of patients, review ng and eval uating the
23| quality of patient safety neasures used by the facility, and
24 | for assisting in the inplenentation of the facility patient
25 | safety pl an.
26 Section 5. Subsection (3) is added to section 395. 004,
27| Florida Statutes, to read
28 395.004 Application for license, fees; expenses.--
29 (3) Alicensed facility may apply to the agency for
30| certification of a quality inprovenent programthat results in
31| the reduction of adverse incidents at that facility. The

23
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1| agency, in consultation with the Ofice of |nsurance

2 | Regul ation, shall develop criteria for such certification

3| Insurers shall file with the Ofice of |Insurance Regul ation a
4] discount in the rate or rates applicable for nedical liability
5] insurance coverage to reflect the inplenentation of a

6| certified program In review ng insurance conpany filings with
7 | respect to rate discounts authorized under this subsection

8| the Ofice of Insurance Regul ation shall consider whether, and
9| the extent to which, the programcertified under this

10 | subsection is otherw se covered under a program of risk

11 | managenent offered by an insurance conpany or self-insurance
12 | plan providing nedical liability coverage.

13 Section 6. Subsection (2) of section 766.106, Florida
14 | Statutes, is anended to read:

15 766. 106 Notice before filing action for nedica

16 | mal practice; presuit screening period; offers for adm ssion of
17 | liability and for arbitration; infornmal discovery; review. --
18 (2) After conpletion of presuit investigation pursuant
19| to s. 766.203 and prior to filing a claimfor nedica
20 | mal practice, a claimant shall notify each prospective
21 | defendant by certified mail, return recei pt requested, of
22| intent to initiate litigation for nmedical nalpracti ce.
23| Following the initiation of a suit alleging nedica
24 | mal practice with a court of conpetent jurisdiction, and
25 | service of the conplaint upon a defendant, the claimant shal
26 | provide a copy of the conplaint to the Departnent of Health
27| and, if the conplaint involves a facility |licensed under
28 | chapter 395, the Agency for Health Care Administration. The
29 | requirenent of providing the conplaint to the Departnent of
30| Health or the Agency for Health Care Adnini stration does not
3l | inpair the claimant's legal rights or ability to seek relief

24
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1| for his or her claim The Departnent of Health or the Agency

2| for Health Care Adnministration shall review each incident that
3]is the subject of the conplaint and deternine whether it

4 ] invol ved conduct by a licensee which is potentially subject to
5] disciplinary action, in which case the provisions of s.

6| 456.073 or s. 395.1046 apply.

7 Section 7. Section 395.0056, Florida Statutes, is

8| created to read

9 395.0056 Litigation notice requirenent.--Upon receipt
10| of a copy of a conplaint filed against a hospital as a

11 | defendant in a nedical mal practice action as required by s.

12| 766. 106(2), the agency shall

13 (1) Reviewits adverse incident report files

14 | pertaining to the licensed facility that is the subject of the
15| conplaint to determ ne whether the facility tinely conplied

16 | with the requirenents of s. 395.0197; and

17 (2) Reviewthe incident that is the subject of the

18 | conpl ai nt and deterni ne whether it involved conduct by a

19| licensee which is potentially subject to disciplinary action
20 Section 8. Subsections (3) and (9) of section

21| 395.0193, Florida Statutes, are anended to read:

22 395.0193 Licensed facilities; peer review

23 | disciplinary powers; agency or partnership with physicians.--
24 (3) |If reasonable belief exists that conduct by a

25 | staff nmenber or physician who delivers health care services at
26 | the licensed facility may constitute one or nore grounds for
27 | discipline as provided in this subsection, a peer review panel
28 | shall investigate and determ ne whet her grounds for discipline
29 | exist with respect to such staff nenber or physician. The

30 | governing board of any licensed facility, after considering

31| the recommendations of its peer review panel, shall suspend,

25
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N D WNPRER O

r

gég ga Senate - 2003 CS for CS for SB 562 & CS for SB 1912

5 19-03
deny, revoke, or curtail the privileges, or reprinmand,
counsel, or require education, of any such staff nenber or
physician after a final deternination has been nmade that one
or nore of the follow ng grounds exi st:

(a) I nconpetence

(b) Being found to be a habitual user of intoxicants
or drugs to the extent that he or she is deened dangerous to
hi nsel f, herself, or others.

(c) Mental or physical inpairment which nmay adversely
af fect patient care
(d) Mental or physical abuse of a nurse or other staff

nenber .

(e)td)y Being found |liable by a court of conpetent
jurisdiction for nmedical negligence or mal practice involving
negl i gent conduct.

(f) ey One or nore settlenents exceeding $10, 000 for
nedi cal negligence or nmal practice involving negligent conduct
by the staff nenber.

(9g) tH)> Medi cal negligence other than as specified in
par agraph (d) or paragraph (e).

(h)tg) Failure to conply with the policies,
procedures, or directives of the risk nmanagenent program or
any quality assurance conmittees of any licensed facility.

(9)(a) |If the defendant prevails in an action brought
by a staff nenber or physician who delivers health care
services at the licensed facility against any person or entity
that initiated, participated in, was a witness in, or
conducted any review as authorized by this section, the court
shal |l award reasonable attorney's fees and costs to the
def endant .

26
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(b) As a condition of any staff nenber or physician
bringi ng any action agai nst any person or entity that
initiated, participated in, was a witness in, or conducted any
review as authorized by this section and before any responsive
pl eading is due, the staff nenber or physician shall post a
bond or other security, as set by the court having
jurisdiction of the action, in an anount sufficient to pay the
costs and attorney's fees. A defendant's nonetary liability

under this section shall not exceed $250, 000.
Section 9. Subsections (1), (3), (4), and (8) of
section 395.0197, Florida Statutes, are anended, present

subsections (12) through (20) of that section are redesignated
as subsections (13) through (21), respectively, and a new
subsection (12) is added to that section, to read:

395.0197 Internal risk nanagenent program --

(1) Every licensed facility shall, as a part of its
adm ni strative functions, establish an internal risk
managenent programthat includes all of the follow ng
conponent s:

(a) The investigation and anal ysis of the frequency
and causes of general categories and specific types of adverse
incidents to patients.

(b) The devel opnent of appropriate neasures to
mninze the risk of adverse incidents to patients, including,
but not linmited to:

1. Risk managenent and risk prevention education and
training of all nonphysician personnel as follows:

a. Such education and training of all nonphysician
personnel as part of their initial orientation; and

b. At least 1 hour of such education and training
annually for all personnel of the licensed facility working in

27
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1| clinical areas and providi ng patient care;—except—those

2 | persons—tH—rcensed—as—heatth—carepractitioners—who—are—+eguired
3 | to—comptete—continutng—education—coursewstk—purstant—to

4 | ehapter—456—or—the—respectivepractiee—act.

5 2. A prohibition, except when energency circunstances
6| require otherwi se, against a staff nmenber of the |licensed

7| facility attending a patient in the recovery room unless the
8| staff nenber is authorized to attend the patient in the

9| recovery roomand is in the conpany of at |east one other

10 | person. However, a licensed facility is exenpt fromthe

11 | two-person requirenent if it has:

12 a. Live visual observation

13 b. Electronic observation; or

14 c. Any other reasonable neasure taken to ensure

15| patient protection and privacy.

16 3. A prohibition against an unlicensed person from
17 | assisting or participating in any surgical procedure unless
18 | the facility has authorized the person to do so followi ng a
19 | conpetency assessnent, and such assistance or participationis
20 | done under the direct and i nmedi ate supervision of a licensed
21 | physician and is not otherwi se an activity that may only be
22 | perfornmed by a licensed health care practitioner
23 4. Devel opnent, inplenentation, and ongoi ng eval uation
24 | of procedures, protocols, and systens to accurately identify
25 | patients, planned procedures, and the correct site of the
26 | pl anned procedure so as to nmnimze the performance of a
27 | surgical procedure on the wong patient, a wong surgica
28 | procedure, a wong-site surgical procedure, or a surgica
29 | procedure otherwi se unrelated to the patient's diagnhosis or
30 | nedi cal condition.
31
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(c) The analysis of patient grievances that relate to
patient care and the quality of nedical services.

(d) A systemfor inforning a patient or an individua

identified pursuant to s. 765.401(1) that the patient was the
subj ect of an adverse incident, as defined in subsection (5).

Such notice shall be given by the risk nanager, or his or her

desi gnee, as soon as practicable to allow the patient an

opportunity to mnimze danage or injury.

(e) td)y The devel opment and i npl ementation of an
i ncident reporting system based upon the affirmative duty of
all health care providers and all agents and enpl oyees of the
licensed health care facility to report adverse incidents to
the risk nmanager, or to his or her designee, within 3 business
days after their occurrence.

(3) In addition to the programs nandated by this
section, other innovative approaches intended to reduce the
frequency and severity of nedical nalpractice and patient
injury clainms shall be encouraged and their inplenmentation and
operation facilitated. Such additional approaches may i ncl ude
extendi ng internal risk nanagenent prograns to health care
providers' offices and the assuning of provider liability by a
licensed health care facility for acts or om ssions occurring
within the licensed facility. Each licensed facility shal

annually report to the agency and the Departnment of Health the

nane and judgnents entered agai nst each health care

practitioner for which it assunes liability. The agency and

Departnent of Health, in their respective annual reports,

shal|l include statistics that report the nunber of |icensed

facilities that assunme such liability and the nunber of health

care practitioners, by profession, for whomthey assune

liability.
29
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(4) The agency shall adopt rul es governing the

establi shnent of internal risk managenent prograns to neet the
needs of individual licensed facilities. Each internal risk
managenent program shall include the use of incident reports
to be filed with an individual of responsibility who is
conpetent in risk nmanagenent techniques in the enploy of each
licensed facility, such as an insurance coordinator, or who is
retained by the licensed facility as a consultant. The

i ndi vi dual responsible for the risk nmanagenent program shal
have free access to all nedical records of the licensed
facility. The incident reports are part of the workpapers of
the attorney defending the licensed facility in litigation
relating to the licensed facility and are subject to

di scovery, but are not admissible as evidence in court. A
person filing an incident report is not subject to civil suit
by virtue of such incident report. A person who has the duty

to file an incident report but who fails to do so within the

ti mefranes established under this section shall be subject to

disciplinary action by the licensed facility and the

appropriate regulatory board and is subject to a fine of up to

$1, 000 for each day the report was not tinely subnmitted. As a

part of each internal risk nmanagenent program the incident
reports shall be used to devel op categories of incidents which
identify problemareas. Once identified, procedures shall be
adj usted to correct the problem areas.

(8) Any of the foll owing adverse incidents, whether
occurring in the licensed facility or arising fromhealth care
prior to admission in the licensed facility, shall be reported
by the facility to the agency within 15 cal endar days after
its occurrence:

(a) The death of a patient;
30
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(b) Brain or spinal damage to a patient;

(c) The performance of a surgical procedure on the
wrong patient;

(d) The performance of a wong-site surgica
procedur e;

(e) The performance of a wong surgical procedure;

(f) The performance of a surgical procedure that is
nedi cal |y unnecessary or otherwi se unrelated to the patient's
di agnosi s or nedical condition

(g) The surgical repair of damage resulting to a
patient froma planned surgical procedure, where the damage is
not a recogni zed specific risk, as disclosed to the patient
and docunented through the inforned-consent process; or

(h) The performance of procedures to renove unpl anned
foreign objects remaining froma surgical procedure.

The agency nmay grant extensions to this reporting requirenent
for nmore than 15 days upon justification submitted in witing
by the facility adm nistrator to the agency. The agency nay
require an additional, final report. These reports shall not
be available to the public pursuant to s. 119.07(1) or any
ot her | aw providing access to public records, nor be
di scoverabl e or adnissible in any civil or admnistrative
action, except in disciplinary proceedi ngs by the agency or
the appropriate regulatory board, nor shall they be available
to the public as part of the record of investigation for and
prosecution in disciplinary proceedi ngs nade available to the
public by the agency or the appropriate regul atory board.
However, the agency or the appropriate regulatory board shal
nmake avail able, upon witten request by a health care
prof essi onal agai nst whom probabl e cause has been found, any
31
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1| such records which formthe basis of the determi nation of

2 | probabl e cause. The agency may investigate, as it deens

3 | appropriate, any such incident and prescri be neasures that

4| nust or nmay be taken in response to the incident. The agency

5| shall review each incident and deterni ne whether it

6 | potentially involved conduct by the health care professiona

7| who is subject to disciplinary action, in which case the

8 | provisions of s. 456.073 shall apply. Copies of all reports of
9 | adverse incidents subnitted to the agency by hospitals and

10 | anbul atory surgical centers shall be forwarded to the Center
11| for Health Care Excellence, as defined in s. 381.0409, for

12 | anal ysis by experts who may make recommendati ons regardi ng the
13 | prevention of such incidents. Such information shall remain

14 | confidential as otherw se provided by | aw.

15 (12) |If appropriate, a licensed facility in which

16 | sexual abuse occurs nust offer the victimof sexual abuse

17 | testing for sexually transm ssible di seases and shall provide
18 | all such testing at no cost to the victim

19 Section 10. Subsection (1) of section 456.025, Florida
20| Statutes, is anended to read:
21 456. 025 Fees; receipts; disposition.--
22 (1) It is the intent of the Legislature that all costs
23| of regulating health care professions and practitioners shal
24 | be borne solely by licensees and |licensure applicants. It is
25| also the intent of the Legislature that fees should be
26 | reasonabl e and not serve as a barrier to |icensure. Nbreover,
27 1it is the intent of the Legislature that the departnment
28 | operate as efficiently as possible and regularly report to the
29 | Legislature additional nethods to streanline operationa
30| costs. Therefore, the boards in consultation with the
31
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departnent, or the departnent if there is no board, shall, by
rule, set renewal fees which

(a) Shall be based on revenue projections prepared
usi ng general ly accepted accounting procedures;

(b) Shall be adequate to cover all expenses relating
to that board identified in the departnent's |ong-range policy
pl an, as required by s. 456. 005;

(c) Shall be reasonable, fair, and not serve as a
barrier to licensure;

(d) Shall be based on potential earnings from working
under the scope of the |license;

(e) Shall be simlar to fees inposed on simlar
l'icensure types; and

H——Shatt—not—bermorethan—106-percent—greater—than—the
F . w I . o .
gr—Shatt—not—bermorethan—106-—percent—greater—than—the
I I I F . F I .
o . I
(f) th)y Shall be subject to challenge pursuant to
chapter 120.
Section 11. (1) The Agency for Health Care
Adm ni stration shall conduct or contract for a study to

determ ne what infornmation is nost feasible to provide to the

public conparing state-licensed hospitals on certain inpatient

qguality indicators devel oped by the federal Agency for

Heal t hcare Research and Quality. Such indicators shall be

designed to identify infornmati on about specific procedures

perforned in hospitals for which there is strong evidence of a

link to quality of care. The Agency for Health Care

Adm ni stration or the study contractor shall refer to the

33
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hospital quality reports published in New York and Texas as

gui des during the eval uation

(2) The followi ng concepts shall be specifically

addressed in the study report:

(a) Whether hospital discharge data about services can

be transl ated i nto understandabl e and neani ngful infornmation

for the public.

(b) Whether the foll owi ng neasures are useful consuner

guides relating to care provided in state-licensed hospitals:

1. Inpatient nortality for nedical conditions;

2. lnpatient nortality for procedures;

3. UWilization of procedures for which there are

guestions of overuse, underuse, or nisuse; and

4. Volune of procedures for which there is evidence

that a higher volune of procedures is associated with | owner

nortality.
(c) \Whether there are quality indicators that are

particularly useful relative to the state's uni que

denogr aphi cs.
(d) VWhether all hospitals should be included in the
conpari son.

(e) The criteria for conparison

(f) \Whether conparisons are best within netropolitan

statistical areas or sone other geographic configuration.

(g) ldentify several websites to which such a report

shoul d be published to achi eve the broadest dissenination of

the informtion.
(3) The Agency for Health Care Administration shal
consider the input of all interested parties, including

hospitals, physicians, consunmer organi zations, and patients,

34
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and submit the final report to the Governor and the presiding

officers of the Legislature by January 1, 2004.

Section 12. Section 395.1051, Florida Statutes, is
created to read
395. 1051 Duty to notify patients.--Every |icensed

facility shall informeach patient, or an individua

identified pursuant to s. 765.401(1), in person about adverse

incidents that result in serious harmto the patient.

Notification of outcones of care that result in harmto the

patient under this section shall not constitute an

acknowl edgenent or admission of liability, nor can it be

i ntroduced as evi dence.
Section 13. Section 456.0575, Florida Statutes, is
created to read

456. 0575 Duty to notify patients.--Every licensed

heal t hcare practitioner shall informeach patient, or an

i ndi vidual identified pursuant to s. 765.401(1), in person

about adverse incidents that result in serious harmto the

patient. Notification of outconmes of care that result in harm

to the patient under this section shall not constitute an

acknowl edgenent of admission of liability, nor can such

notifications be introduced as evi dence.
Section 14. Section 456.026, Florida Statutes, is
amended to read:

456. 026 Annual report concerning finances,
adm ni strative conplaints, disciplinary actions, and
reconmendati ons. --The departnment is directed to prepare and
submt a report to the President of the Senate and the Speaker
of the House of Representatives by Novenber 1 of each year
The departnent shall publish the report to its website

si mul taneously with delivery to the President of the Senate
35
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and the Speaker of the House of Representatives. The report

nust be directly accessible on the departnent's |nternet

honepage highlighted by easily identifiable |inks and buttons.

In addition to finances and any other information the

Legislature may require, the report shall include statistics

and rel evant infornmation, profession by profession, detailing:
(1) The nunber of health care practitioners licensed

by the Division of Medical Quality Assurance or otherwi se

authorized to provide services in the state, if known to the

depart nent.

(2) £y The revenues, expenditures, and cash bal ances
for the prior year, and a review of the adequacy of existing
f ees.

(3) 2y The nunber of conplaints received and
i nvesti gat ed.

(4) 3y The nunber of findings of probable cause made.

(5) t4)y The nunber of findings of no probable cause
nade.

(6) £5); The nunber of administrative conplaints filed.

(7)t6) The disposition of all admnistrative
conpl ai nts.

(8) 7 A description of disciplinary actions taken

(9) For licensees under chapter 458, chapter 459,

chapter 461, or chapter 466, the professional liability clains

and actions reported by insurers, as provided in s. 627.912.

This information nust be provided in a separate section of the

report restricted to providing professional liability clains

and acti ons dat a.

(10) {8y A description of any effort by the departnent
to reduce or otherw se close any investigation or disciplinary
proceedi ng not before the Division of Adnministrative Hearings
36
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1| under chapter 120 or otherw se not conpleted within 1 year

2| after the initial filing of a conplaint under this chapter

3 (11) 9y The status of the devel opment and

4 | inplenentation of rules providing for disciplinary guidelines
5] pursuant to s. 456.079.

6 (12) 36} Such recomendati ons for adm nistrative and

7 | statutory changes necessary to facilitate efficient and

8 | cost-effective operation of the departnent and the various

9 | boards.

10 Section 15. Section 456.041, Florida Statutes, is

11 | anended to read:

12 456.041 Practitioner profile; creation.--

13 (1) (a) Beginning July 1, 1999, the Departnent of

14 | Health shall conpile the information subnmitted pursuant to s.
15 ] 456.039 into a practitioner profile of the applicant

16 | subnmitting the information, except that the Departnent of

17 | Heal th shall ey develop a format to conpile uniformy any

18 | information subnmitted under s. 456.039(4)(b). Begi nning July
19| 1, 2001, the Departnment of Health may conpile the information
20| submitted pursuant to s. 456.0391 into a practitioner profile
21| of the applicant submitting the infornation

22 (b) The departnent shall take no | onger than 45

23 | busi ness days to update the practitioner's profile in

24 | accordance with the requirenents of subsection (7).

25 (2) On the profile published under subsection (1), the
26 | departnent shall indicate if the information provi ded under s.
27 | 456.039(1)(a)7. or s. 456.0391(1)(a)7. is or is not

28 | corroborated by a criminal history check conducted accordi ng
29| to this subsection. H—the—+nformationprovided—under—s—

30 | 456039 () +—o+—s—456- 039 b(a)y+—+s—corroeboratet—by—the
31 rinal—hi heek—thef I I rinal—hi

37
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departnent, or the board having regulatory authority over the

practitioner acting on behalf of the departnent, shal

i nvestigate any information received by the departnent or the
board when—+t—has—+easonable—grounds—to—beHevethat—the
practi-tioner—has—viotated—anytawthat—+elates—to—the
practi-tioner—s—practice.

(3) The Department of Health shall may include in each
practitioner's practitioner profile that crinmnal information
that directly relates to the practitioner's ability to
conpetently practice his or her profession. The departnment
nmust include in each practitioner's practitioner profile the
following statenent: "The crinnal history information, if
any exists, may be inconplete; federal crimnal history

information is not available to the public." The departnment

shal|l provide in each practitioner profile, for every fina

di sciplinary action taken agai nst the practitioner, a

narrative description, witten in plain English that expl ains

the administrative conplaint filed against the practitioner

and the final disciplinary action i nposed on the practitioner

The departnent shall include a hyperlink to each final order

listed inits website report of dispositions of recent

di sciplinary actions taken against practitioners.
(4) The Departnent of Health shall include, with
respect to a practitioner licensed under chapter 458 or

chapter 459, a statenent of how the practitioner has el ected
to conply with the financial responsibility requirenments of s.
458. 320 or s. 459.0085. The departnent shall include, with
respect to practitioners subject to s. 456.048, a statenment of
how t he practitioner has elected to conply with the financi al
responsibility requirenents of that section. The depart nment

38
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shall include, with respect to practitioners |icensed under
chapter—458,—chapter—459—o+ chapter 461, information relating
to liability actions which has been reported under s. 456.049
or s. 627.912 within the previous 10 years for any paid claim
t hat exceeds $5,000. The departnment shall include, with

respect to practitioners |licensed under chapter 458 or chapter

459, information relating to liability actions which has been
reported under s. 456.049 or s. 627.912 within the previous 10
years for any paid claimthat exceeds $100, 000. Such cl ai s

information shall be reported in the context of conparing an
i ndi vidual practitioner's clains to the experience of other
practitioners within the sane specialty, or profession if the
practitioner is not a specialist—to—the—extent—stch

Lt . . 1 abt I F fth. The

departnent nust provide a hyperlink in such practitioner's

profile to all such conparison reports.|f information

relating to a liability action is included in a practitioner's
practitioner profile, the profile nust also include the
following statenent: "Settlenent of a claimmay occur for a
vari ety of reasons that do not necessarily reflect negatively
on the professional conpetence or conduct of the practitioner
A paynent in settlenent of a nedical mal practice action or
cl ai m shoul d not be construed as creating a presunption that
nedi cal nal practice has occurred."

(5) The Department of Health shall may—+et include the
date of a hospital or anbul atory surgical center disciplinary

action taken by a |licensed hospital or an anbulatory surgica
center, in accordance with the requirenments of s. 395.0193, in

the practitioner profile. Any practitioner disciplined under

paragraph (1) (b) nmust report to the departnent the date the

di sciplinary action was i nposed. The departnent shall state
39
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whet her the action related to professional conpetence and

whether it related to the delivery of services to a patient.
(6) The Departnent of Health may include in the
practitioner's practitioner profile any other information that

is a public record of any governmental entity and that rel ates
to a practitioner's ability to conpetently practice his or her

prof essi on. However—the—departrent—rust—eonsut—wth—the

(7) Upon the conpletion of a practitioner profile
under this section, the Departnment of Health shall furnish the
practitioner who is the subject of the profile a copy of it
for review and verification. The practitioner has a period of

30 days in which to review and verify the contents of the

profile and to correct any factual inaccuracies in it. The
Departnent of Health shall nake the profile available to the
public at the end of the 30-day period regardl ess of whether

the practitioner has provided verification of the profile

content. A practitioner shall be subject to a fine of up to

$100 per day for failure to verify the profile contents and to

correct any factual errors in his or her profile within the

30-day period. The departnent shall make the profiles
available to the public through the Wrld Wde Wb and ot her
commonly used neans of distribution. The departnent nust

include the follow ng statenent, in boldface type, in each

profile that has not been reviewed by the practitioner to

which it applies: "The practitioner has not verified the

information contained in this profile.”

(8) The Departnent of Health nust provide in each

profile an easy-to-read explanation of any disciplinary action

taken and the reason the sanction or sanctions were inposed.
40
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1 (9) The Departnent of Health may provide one link in

2| each profile to a practitioner's professional website if the

3| practitioner requests that such a link be included in his or

4 | her profile.

5 (10) 8y Making a practitioner profile available to the

6 | public under this section does not constitute agency action

7| for which a hearing under s. 120.57 nmay be sought.

8 Section 16. Section 456.042, Florida Statutes, is

9 | anended to read:

10 456.042 Practitioner profiles; update.--A practitioner
11 | nust subnit updates of required information within 15 days

12 | after the final activity that renders such infornmation a fact.
13 | The Departnent of Health shall update each practitioner's

14 | practitioner profile periodically. An updated profile is

15| subject to the sanme requirenents as an original profile wth
16 | respeet—to—theperiot—wthii—whiech—the practi-tionrer—raytreview
17 | the—profite—for—thepurpose—of—correctingfactualt

18 | inaccuracies.

19 Section 17. Subsection (1) of section 456.049, Florida
20| Statutes, is anended to read:

21 456.049 Health care practitioners; reports on

22 | professional liability clains and actions.--

23 (1) Any practitioner of nedicine licensed pursuant to
24 | the provisions of chapter 458, practitioner of osteopathic

25| nedicine licensed pursuant to the provisions of chapter 459,
26 | podiatric physician |icensed pursuant to the provisions of

27 | chapter 461, or dentist |licensed pursuant to the provisions of
28 | chapter 466 shall report to the department any claimor action
29 | for damages for personal injury alleged to have been caused by
30| error, omssion, or negligence in the performance of such

31| licensee's professional services or based on a clai ned

41
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wo

perfornmance of professional services wthout consent H—the

5—6274-912 and the claimresulted in:

(a) A final judgnent in any anount.

(b) A settlenent in any anount.

(c) A final disposition not resulting in paynent on
behal f of the |icensee.

Reports shall be filed with the departnent no |ater than 60
days foll owing the occurrence of any event listed in paragraph
(a), paragraph (b), or paragraph (c).

Section 18. Section 456.051, Florida Statutes, is
amended to read:

456. 051 Reports of professional liability actions;
bankruptcies; Departnent of Health's responsibility to
provi de. - -

(1) The report of a claimor action for damages for
personal injury which is required to be provided to the
Departnent of Health under s. 456.049 or s. 627.912 is public
i nformati on except for the nane of the clainmant or injured
person, which remains confidential as provided in ss.

456. 049(2) (d) and 627.912(2)(e). The Departnent of Health
shal |, upon request, make such report available to any person
The departnent shall make such report available as a part of

the practitioner's profile within 45 cal endar days after

receipt.

(2) Any information in the possession of the
Departnent of Health which relates to a bankruptcy proceedi ng
by a practitioner of nedicine |licensed under chapter 458, a
practitioner of osteopathic nedicine |icensed under chapter
459, a podiatric physician |licensed under chapter 461, or a

42
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1| dentist licensed under chapter 466 is public information. The
2 | Departnent of Health shall, upon request, nmake such

3| information available to any person. The departnent shall make
4| such report available as a part of the practitioner's profile
5| within 45 cal endar days after receipt.

6 Section 19. Present subsection (8) of section 458. 320,
7| Florida Statutes, is redesignated as subsection (9), and a new
8 | subsection (8) is added to that section, to read:

9 458.320 Financial responsibility.--

10 (8) Notwithstandi ng any other provision of this

11| section, the departnent shall suspend the |license of any

12 | physici an agai nst whom has been entered a final judgnent,

13 | arbitrati on award, or other order or who has entered into a
14 | settl enent agreenent to pay danmmges arising out of a claimfor
15| nedical malpractice, if all appellate renedi es have been

16 | exhausted and paynent up to the anounts required by this

17 | section has not been nmade within 30 days after the entering of
18 | such judgnent, award, or order or agreenent, until proof of

19 | paynent is received by the departnent or a paynent schedul e
20 | has been agreed upon by the physician and the cl ai rant and
21 | presented to the departnent. This subsection does not apply to
22 | a physician who has net the financial responsibility
23 | requirenents in paragraphs (1)(b) and (2)(h).
24 Section 20. Present subsection (9) of section
25| 459. 0085, Florida Statutes, is redesignated as subsection
26| (10), and a new subsection (9) is added to that section, to
27 | read:
28 459. 0085 Financial responsibility.--
29 (9) Notwithstandi ng any other provision of this
30 | section, the departnent shall suspend the license of any
31 | osteopat hi c physician agai nst whom has been entered a fina
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1| judgnent, arbitration award, or other order or who has entered
2]linto a settlenent agreenent to pay damages arising out of a

3|l claimfor nedical malpractice, if all appellate renedi es have
4 | been exhausted and paynment up to the anounts required by this
5| section has not been nade within 30 days after the entering of
6 | such judgnent, award, or order or agreenent, until proof of

7 | paynent is received by the departnent or a paynent schedul e

8 | has been agreed upon by the osteopathic physician and the

9| claimant and presented to the departnent. This subsecti on does
10 | not apply to an osteopathic physician who has net the

11| financial responsibility requirenents in paragraphs (1)(b) and
12 |(2) (b).

13 Section 21. Civil inmunity for nenbers of or

14 | consultants to certain boards, conmm ttees, or other

15| entities.--

16 (1) Each nenber of, or health care professiona

17 | consultant to, any conmittee, board, group, conm ssion, or

18 | other entity shall be immune fromcivil liability for any act,
19 | decision, onission, or utterance done or nade in perfornmance
20| of his duties while serving as a nenber of or consultant to
21| such committee, board, group, conmi ssion, or other entity

22 | establi shed and operated for purposes of quality inprovenent
23 | review, evaluation, and planning in a state-licensed health
24 | care facility. Such entities nust function primarily to

25| review, evaluate, or nake recomendations relating to:

26 (a) The duration of patient stays in health care

27 | facilities;

28 (b) The professional services furnished with respect

29| to the nedical, dental, psychol ogical, podiatric,

30| chiropractic, or optonetric necessity for such services;

31
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1 (c) The purpose of pronpting the nost efficient use of
2| avail able health care facilities and services;
3 (d) The adequacy or quality of professional services;
4 (e) The conpetency and qualifications for professiona
5| staff privil eges;
6 (f) The reasonabl eness or appropriateness of charges
7 | made by or on behalf of health care facilities; or
8 (g) Patient safety, including entering into contracts
9| with patient safety organi zati ons.
10 (2) Such conmittee, board, group, conmi ssion, or other
11| entity nust be established in accordance with state law or in
12 | accordance with requirenents of the Joint Conm ssion on
13 | Accreditation of Healthcare Organi zations, established and
14 | duly constituted by one or nore public or licensed private
15| hospitals or behavioral health agencies, or established by a
16 | governnental agency. To be protected by this section, the act,
17 | deci sion, onmission, or utterance nay not be nmade or done in
18 | bad faith or with malicious intent.
19 Section 22. Patient safety data privilege.--
20 (1) As used in this section, the term
21 (a) "Patient safety data" neans reports nmade to
22 | patient safety organi zations, including all health care data,
23 | interviews, nenoranda, anal yses, root cause anal yses, products
24 | of quality assurance or quality inprovenent processes,
25| corrective action plans, or infornmation collected or created
26 | by a health care facility |licensed under chapter 395 or a
27 | health care practitioner as defined in section 456.001(4),
28| Florida Statutes, as a result of an occurrence related to the
29 | provision of health care services which exacerbates an
30| existing nmedical condition or could result in injury, illness,
31| or death.

45
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(b) "Patient safety organi zati on" neans any

organi zation, group, or other entity that collects and

anal yzes patient safety data for the purpose of inproving

patient safety and health care outcones and that is

i ndependent and not under the control of the entity that

reports patient safety data.

(2) Patient safety data shall not be subject to

di scovery or introduction into evidence in any civil or

adm ni strative action.

(3) Unless otherwi se provided by law, a patient safety

organi zation shall pronptly renove all patient-identifying

information after receipt of a conplete patient safety data

report unless such organization is otherwi se pernitted by

state or federal law to maintain such i nformati on. Pati ent

safety organi zations shall maintain the confidentiality of al

patient-identifying infornmati on and nmay not di ssem nate such

information, except as permitted by state or federal |aw.

(4) The exchange of patient safety data anpong health

care facilities licensed under chapter 395 or health care

practitioners as defined in section 456.001 (4), Florida

Statutes, or patient safety organi zati ons whi ch does not

identify any patient shall not constitute a waiver of any

privilege established in this section

(5) Reports of patient safety data to patient safety

organi zati ons does not abrogate obligations to nake reports to
the Departnent of Health, the Agency for Health Care
Adm ni stration, or other state or federal regul atory agencies.

(6) An enployer may not take retaliatory action

agai nst an enpl oyee who in good faith makes a report of

patient safety data to a patient safety organi zation.

46
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Section 23. Each final settlenent statenment rel ating

to nedical nmalpractice shall include the followi ng statenent:

The decision to settle a case nay refl ect the econonic

practicalities pertaining to the cost of litigation and is

not, alone, an adm ssion that the insured failed to neet the

required standard of care applicable to the patient's

treatnent. The decision to settle a case nay be made by the

i nsurance conpany wi thout consulting its client for input,

unl ess ot herwi se provided by the insurance policy."

Section 24. Ofice of |Insurance Regul ation; closed

claimforns; report required.--The Ofice of |Insurance

Regul ati on shall revise its closed claimformfor readability

at the 9th grade level. The office shall conpile annua

statistical reports that provide data summaries of all closed

clains, including, but not linmted to, the nunber of closed

clains on file pertaining to the referent health care

professional or health care entity, the nature of the errant

conduct, the size of paynents, and the frequency and size of

nonecononi ¢ damage awards. The office shall devel op annuali zed

hi storical statistical summaries beginning with the 1976 state

fiscal year and publish these reports on its website no |ater

than the 2005 state fiscal year. The form nust acconnobdate the

foll owi ng m ni num requirenents:

(1) A practitioner of nedicine licensed pursuant to

chapter 458, Florida Statutes, or a practitioner of

osteopathic nedicine licensed pursuant to chapter 459, Florida

Statutes, shall report to the Ofice of |nsurance Regul ation

and the Departnent of Health any claimor action for damages

for personal injury alleged to have been caused by error

om ssion, or negligence in the perfornmance of such |icensee's

prof essi onal services or based on a cl ai ned perfornance of
47
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prof essi onal services without consent if the clai mwas not

covered by an insurer required to report under section

627.912, Florida Statutes, is not a claimfor nedica

nmal practice that is subject to the provisions of section
766. 106, Florida Statutes, and the claimresulted in:
(a) A final judgnent in any anmount.

(b) A settlenent in any anmount.

(c) A final disposition not resulting in paynent on

behal f of the |icensee.

Reports shall be filed with the Ofice of Insurance Regul ation

no later than 60 days foll owing the occurrence of any event

listed in this subsection

(2) Health professional reports nust contain:

(a) The nane and address of the |icensee.

(b) The alleged occurrence.

(c) The date of the all eged occurrence.

(d) The date the claimor action was reported to the

|i censee.
(e) The nane and address of the opposing party.
(f) The date of suit, if filed.
(g) The injured person's age and sex.

(h) The total nunber and nanmes of all defendants

i nvolved in the claim

(i) The date and anpunt of judgnent or settlenent, if

any, including the itenization of the verdict, together with a

copy of the settlenent or judgnent.

(j) In the case of a settlenent, any infornation

required by the Ofice of |Insurance Regul ati on concerning the

injured person's incurred and antici pated nedi cal expense,

wage | oss, and ot her expenses.
48
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1 (k) The |l oss adjustnent expense paid to defense

2| counsel, and all other allocated | oss adjustnent expense paid.
3 (1) The date and reason for final disposition, if

4| there was no judgnent or settlenent.

5 (m A summary of the occurrence that created the

6| claim which nust include:

7 1. The nane of the institution, if any, and the

8| location within such institution, at which the injury

9 | occurred.

10 2. The final diagnosis for which treatnent was sought
11 ] or rendered, including the patient's actual condition

12 3. A description of the nisdiagnhosis made, if any, of
13| the patient's actual condition

14 4. The operation or the diagnostic or treatnent

15 | procedure causing the injury.

16 5. A description of the principal injury giving rise
17| to the claim

18 6. The safety managenent steps that have been taken by
19| the licensee to nake sinilar occurrences or injuries |ess
20| likely in the future.
21 (n) Any other information required by the Ofice of
22 | I nsurance Regul ation to anal yze and eval uate the nature,
23 | causes, location, cost, and damages involved in professiona
24 | liability cases.
25 Section 25. Paragraph (a) of subsection (1) of section
26 | 456.039, Florida Statutes, is anended to read:
27 456. 039 Designated health care professionals;
28 | information required for |icensure. --
29 (1) Each person who applies for initial licensure as a
30 | physi ci an under chapter 458, chapter 459, chapter 460, or
31| chapter 461, except a person applying for registration
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1| pursuant to ss. 458.345 and 459. 021, nust, at the tinme of

2 | application, and each physician who applies for |icense

3 | renewal under chapter 458, chapter 459, chapter 460, or

4 | chapter 461, except a person registered pursuant to ss.

5] 458. 345 and 459. 021, nust, in conjunction with the renewal of
6 | such license and under procedures adopted by the Departnent of
7| Health, and in addition to any other infornmation that may be
8| required fromthe applicant, furnish the follow ng i nformation
9| to the Departnent of Health:

10 (a)1. The nane of each nedical school that the

11 | applicant has attended, with the dates of attendance and the
12 | date of graduation, and a description of all graduate nedical
13 | education conpl eted by the applicant, excluding any coursework
14 | taken to satisfy nmedical |icensure continuing education

15 | requi renents.

16 2. The nane of each hospital at which the applicant
17 | has privil eges.

18 3. The address at which the applicant will primarily
19 | conduct his or her practice.

20 4. Any certification that the applicant has received
21| froma specialty board that is recognized by the board to

22 | which the applicant is applying.

23 5. The year that the applicant began practicing

24 | nedi ci ne.

25 6. Any appointnment to the faculty of a nedical schoo
26 | which the applicant currently holds and an indication as to
27 | whet her the applicant has had the responsibility for graduate
28 | nedi cal education within the nbst recent 10 years.

29 7. A description of any crimnal offense of which the
30 | applicant has been found guilty, regardl ess of whether

31| adjudication of guilt was withheld, or to which the applicant

50
CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

gég ga Senate - 2003 CS for CS for SB 562 & CS for SB 1912

5 19-03
has pled guilty or nolo contendere. A crininal offense
commtted in another jurisdiction which would have been a
felony or misdeneanor if comritted in this state nust be
reported. If the applicant indicates that a crimnal offense
i s under appeal and subnmits a copy of the notice for appeal of
that crimnal offense, the departnent nust state that the
crimnal offense is under appeal if the crininal offense is
reported in the applicant's profile. If the applicant
indicates to the departnment that a criminal offense is under
appeal, the applicant nust, upon disposition of the appeal
submt to the departnent a copy of the final witten order of
di sposi ti on.

8. A description of any final disciplinary action
taken within the previous 10 years agai nst the applicant by
t he agency regul ating the profession that the applicant is or
has been licensed to practice, whether in this state or in any
other jurisdiction, by a specialty board that is recogni zed by
the Anerican Board of Medical Specialties, the Anerican
Osteopathic Association, or a simlar national organization
or by a licensed hospital, health maintenance organi zation
prepaid health clinic, anbulatory surgical center, or nursing
honme. Disciplinary action includes resignation from or
nonrenewal of nedical staff nmenbership or the restriction of
privileges at a licensed hospital, health nmaintenance
organi zation, prepaid health clinic, anmbulatory surgica
center, or nursing hone taken in lieu of or in settlenent of a
pendi ng disciplinary case related to conpetence or character
If the applicant indicates that the disciplinary action is
under appeal and submits a copy of the docunent initiating an
appeal of the disciplinary action, the departnent nust state
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1| that the disciplinary action is under appeal if the

2| disciplinary action is reported in the applicant's profile.

3 9. Relevant professional qualifications as defined by
4 | the applicabl e board.

5 Section 26. Paragraph (a) of subsection (7) of section
6 | 456. 057, Florida Statutes, is anended to read:

7 456. 057 Omnership and control of patient records;

8 | report or copies of records to be furnished. --

9 (7)(a)l. The departnent nmay obtain patient records

10 | pursuant to a subpoena wi thout witten authorization fromthe
11 | patient if the departnent and the probabl e cause panel of the
12 | appropriate board, if any, find reasonabl e cause to believe
13| that a health care practitioner has excessively or

14 | i nappropriately prescribed any control |l ed substance specified
15 in chapter 893 in violation of this chapter or any

16 | professional practice act or that a health care practitioner
17 | has practiced his or her profession below that |evel of care,
18 | skill, and treatnent required as defined by this chapter or
19 | any professional practice act and also find that appropriate,
20 | reasonabl e attenpts were nade to obtain a patient rel ease.
21 2. The departnent may obtain patient records and
22 | insurance information pursuant to a subpoena without witten
23 | authorization fromthe patient if the departnent and the
24 | probabl e cause panel of the appropriate board, if any, find
25 | reasonabl e cause to believe that a health care practitioner
26 | has provi ded i nadequate nedi cal care based on term nation of
27 | insurance and also find that appropriate, reasonable attenpts
28 | were nmade to obtain a patient rel ease.
29 3. The departnent nmay obtain patient records, billing
30 | records, insurance information, provider contracts, and al
31| attachnments thereto pursuant to a subpoena without witten
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authorization fromthe patient if the departnent and probable
cause panel of the appropriate board, if any, find reasonable
cause to believe that a health care practitioner has subnitted
a claim statenent, or bill using a billing code that would
result in paynent greater in anount than would be paid using a
billing code that accurately describes the services perforned,
requested paynent for services that were not performed by that
health care practitioner, used infornmation derived froma
witten report of an autonobil e accident generated pursuant to
chapter 316 to solicit or obtain patients personally or

t hrough an agent regardl ess of whether the information is
derived directly fromthe report or a summary of that report
or from anot her person, solicited patients fraudul ently,

recei ved a ki ckback as defined in s. 456. 054, violated the
patient brokering provisions of s. 817.505, or presented or
caused to be presented a fal se or fraudul ent insurance claim
wi thin the neaning of s. 817.234(1)(a), and also find that,
within the neaning of s. 817.234(1)(a), patient authorization
cannot be obtai ned because the patient cannot be |located or is
deceased, incapacitated, or suspected of being a participant
in the fraud or schene, and if the subpoena is issued for
specific and rel evant records. For purposes of this

subsection, if the patient refuses to cooperate, is

unavai l able, or fails to execute a patient rel ease, the

departnment may obtain patient records pursuant to a subpoena

wi thout witten authorization fromthe patient.

Section 27. Subsection (4) is added to section
456. 063, Florida Statutes, to read:

456. 063 Sexual mi sconduct; disqualification for
license, certificate, or registration.--

53

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNMNNNNRRRRRRR PR P R
P O © 0 ~N O UO0BN WNIEREPRO O ®ONOOOO M WN R O

gégr ga Senate - 2003 CS for CS for SB 562 & CS for SB 1912

i
2319-03

(4) Each board, or the departnent if there is no

board, may adopt rules to i nplenent the requirenents for

reporting allegations of sexual misconduct, including rules to

determ ne the sufficiency of the allegations.
Section 28. Each board within the Departnent of Health
whi ch has jurisdiction over health care practitioners who are

authori zed to prescribe drugs may adopt by rul e standards of

practice for practitioners who are under that board's

jurisdiction for the safe and ethical prescription of drugs to

patients via the Internet or other electronic neans.
Section 29. Subsection (4) of section 456.072, Florida
Statutes, is anended, and a new subsection (7) is added to

that section to read

456. 072 G ounds for discipline; penalties
enf orcenent. - -

(4) In addition to any other discipline inposed
through final order, or citation, entered on or after July 1,
2001, pursuant to this section or discipline inmposed through
final order, or citation, entered on or after July 1, 2001
for a violation of any practice act, the board, or the
departnment when there is no board, shall assess costs related
to the investigation and prosecution of the case. The board,
or the department when there is no board, shall determ ne the

anmount of costs to be assessed.ln any case where the board or

t he departnent inposes a fine or assessnent and the fine or
assessnent is not paid within a reasonable tine, such
reasonable tinme to be prescribed in the rules of the board, or
t he departnent when there is no board, or in the order
assessing such fines or costs, the departnent or the
Departnent of Legal Affairs may contract for the collection
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1| of, or bring a civil action to recover, the fine or

2 | assessnent.

3 (7) In any fornmal administrative hearing conducted

4 | under s. 120.57(1), the departnent shall establish grounds for
5] the discipline of a licensee by the greater weight of the

6 | evi dence.

7 Section 30. Subsections (1) and (5) of section

8| 456. 073, Florida Statutes, are anended to read:

9 456. 073 Disciplinary proceedings.--Disciplinary

10 | proceedi ngs for each board shall be within the jurisdiction of
11 | the departnent.

12 (1) The departnent, for the boards under its

13| jurisdiction, shall cause to be investigated any conplaint

14| that is filed before it if the conplaint is in witing, signed
15| by the conplainant, and legally sufficient. A conplaint is

16 | legally sufficient if it contains ultimate facts that show

17 | that a violation of this chapter, of any of the practice acts
18 | relating to the professions regulated by the departnent, or of
19 | any rul e adopted by the departnent or a regulatory board in
20 | the departnent has occurred. In order to determine | ega
21 | sufficiency, the departnent may require supporting information
22 | or docunentation. The departnent nay investigate, and the
23 | departnent or the appropriate board may take appropriate fina
24 | action on, a conplaint even though the original conplai nant
25| withdraws it or otherw se indicates a desire not to cause the
26 | conplaint to be investigated or prosecuted to conpletion. The
27 | departnent may investigate an anonynous conplaint if the
28 | conplaint is in witing and is legally sufficient, if the
29 | all eged violation of law or rules is substantial, and if the
30 | departnent has reason to believe, after prelininary inquiry,
31| that the violations alleged in the conplaint are true. The
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departnment may investigate a conplaint nade by a confidenti al
informant if the conplaint is legally sufficient, if the

all eged violation of lawor rule is substantial, and if the
departnent has reason to believe, after prelininary inquiry,
that the allegations of the conplainant are true. The
departnment may initiate an investigation if it has reasonable
cause to believe that a |licensee or a group of |icensees has
violated a Florida statute, a rule of the departnent, or a
rule of a board. The departnent may investigate informtion

filed pursuant to s. 456.041(4) relating to liability actions

wWith respect to practitioners |licensed under chapter 458 and
chapter 459 whi ch have been reported under s. 456.049 or s.
627.912 within the previous 10 years for any paid clai mthat
exceeds $50, 000. Except as provided in ss. 458.331(9),

459. 015(9), 460.413(5), and 461.013(6), when an investigation
of any subject is undertaken, the departnent shall pronptly

furnish to the subject or the subject's attorney a copy of the
conpl ai nt or docunent that resulted in the initiation of the

i nvestigation. The subject may submit a witten response to
the information contained in such conplaint or docunent within
20 days after service to the subject of the conplaint or
docunent. The subject's witten response shall be consi dered
by the probabl e cause panel. The right to respond does not
prohibit the issuance of a summary energency order if
necessary to protect the public. However, if the secretary, or
the secretary's designee, and the chair of the respective
board or the chair of its probable cause panel agree in
writing that such notification would be detrinental to the

i nvestigation, the departnent may w thhold notification. The
departnment may conduct an investigation without notification
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1| to any subject if the act under investigation is a crimna

2 | of fense.

3 (5) A formal hearing before an administrative | aw

4] judge fromthe Division of Adnministrative Hearings, or hefore
5] an adnmnistrative |law judge or hearing officer appointed by

6 | the appropriate board who has expertise in the profession

7 | regulated by the board in cases involving violations of the

8 | standard of care in that profession,shall be requested hetd

9| pursuant to chapter 120 if there are any disputed issues of

10 | material fact raised within 45 days after service of the

11| adninistrative conplaint. The administrative |aw judge shal

12 | issue a recommended order pursuant to chapter 120.

13 | Notwithstanding s. 120.569(2), the departnent shall notify the
14 | division within 45 days after receipt of a petition or request
15| for a formal hearing. H—any—party—rai-ses—an—issve—of—disputed
16 | . ot Ly g the] . et

17 | termnated—antd—aformat—hearingpursuant—to—chapter—126-—shat-
18 | be—hetd—

19 Section 31. Subsection (1) of section 456.077, Florida
20| Statutes, is anended to read:

21 456. 077 Authority to issue citations.--

22 (1) Notwithstanding s. 456.073, the board, or the

23 | departnment if there is no board, shall adopt rules to permt
24 | the issuance of citations. The citation shall be issued to the
25 | subj ect and shall contain the subject's nane and address, the
26 | subject's license nunber if applicable, a brief factua

27 | statenent, the sections of the law allegedly violated, and the
28 | penalty inmposed. The citation nust clearly state that the

29 | subj ect may choose, in lieu of accepting the citation, to

30| follow the procedure under s. 456.073. If the subject disputes
31| the matter in the citation, the procedures set forth in s.
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456. 073 nust be foll owed. However, if the subject does not

di spute the matter in the citation with the departnent within
30 days after the citation is served, the citation becones a

final order and does not constitute eenstitutes discipline for
a first offense. The penalty shall be a fine or other

conditions as established by rule.

Section 32. Subsection (1) of section 456.078, Florida
Statutes, is anended to read:

456. 078 Medi ation. - -

(1) Notwithstandi ng the provisions of s. 456.073, the
board, or the departnent when there is no board, shall adopt
rules to designate which violations of the applicable
prof essi onal practice act, including standard-of-care

vi ol ations,are appropriate for nediation. The board, or the
departnent when there is no board, nust fay designate as
nedi ati on of fenses those conpl ai nts where harm caused by the
licensee is econonmic in nature or can be renedied by the

i censee.

Section 33. Paragraph (t) of subsection (1) and
subsections (3) and (6) of section 458.331, Florida Statutes,
are anended to read:

458.331 G ounds for disciplinary action; action by the
board and departnent. --

(1) The following acts constitute grounds for denial
of a license or disciplinary action, as specified in s.
456.072(2):

(t) Goss or repeated mal practice or the failure to
practice nedicine with that |level of care, skill, and
treatnent which is recognized by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under similar conditions and
ci rcunstances. The board shall give great weight to the
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1| provisions of s. 766.102 when enforcing this paragraph. As

2| used in this paragraph, "repeated nal practice" includes, but
3lis not limted to, three or nore clains for nedica

4 | mal practice within the previous 5-year period resulting in

5| indemities being paid in excess of $50, 000$25,000 each to

6| the claimant in a judgnent or settlenent and which incidents
7 | invol ved negligent conduct by the physician. As used in this
8 | paragraph, "gross nmlpractice" or "the failure to practice

9| nedicine with that | evel of care, skill, and treatnent which
10| is recogni zed by a reasonably prudent sinilar physician as

11 | being acceptabl e under sinmilar conditions and circunstances,"
12 | shall not be construed so as to require nore than one

13 | instance, event, or act. Nothing in this paragraph shall be
14 | construed to require that a physician be inconpetent to

15| practice nedicine in order to be disciplined pursuant to this
16 | paragraph. A recommended order by an administrative | aw judge
17 ) or a final order of the board finding a violation under this
18 | paragraph shall specify whether the licensee was found to have
19 | conmitted "gross nal practice," "repeated numl practice," or

20 ["'failure to practice nedicine with that |evel of care, skill,
21| and treatnment which is recogni zed as bei ng acceptabl e under
22 | sinmlar conditions and circunstances," or any conbination

23 | thereof, and any publication by the board nust so specify.

24 (3) In any adm nistrative action against a physician
25 b . I . . 1 ’
26 | the division shall have the burden, by the greater weight of
27 | the evidence, to establish the existence of grounds for

28 | disciplinary action. The—diviston—shalH—estabtish—groeunds—for
29 . . e 1 I I I o

30 | evidence—-

31
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(6) Upon the departnent's receipt froman insurer or
self-insurer of a report of a closed claimagainst a physician
pursuant to s. 627.912 or froma health care practitioner of a
report pursuant to s. 456.049, or upon the receipt froma
claimant of a presuit notice against a physician pursuant to
S. 766.106, the departnent shall review each report and
determ ne whether it potentially involved conduct by a
licensee that is subject to disciplinary action, in which case
the provisions of s. 456.073 shall apply. However, if it is
reported that a physician has had three or nore clains with

i ndemni ti es exceedi ng$50, 000$25;-6606 each within the previous
5-year period, the departnent shall investigate the
occurrences upon which the clains were based and deternine if
action by the departnent against the physician is warranted.

Section 34. Paragraph (x) of subsection (1) and
subsections (3) and (6) of section 459.015, Florida Statutes,
are anended to read:

459. 015 Gounds for disciplinary action; action by the
board and departnent. --

(1) The following acts constitute grounds for denial
of a license or disciplinary action, as specified in s.
456.072(2):

(x) Goss or repeated mal practice or the failure to
practice osteopathic nedicine with that level of care, skill
and treatnent which is recogni zed by a reasonably prudent
sim | ar osteopathic physician as being acceptabl e under
simlar conditions and circunstances. The board shall give
great weight to the provisions of s. 766. 102 when enforcing
this paragraph. As used in this paragraph, "repeated
mal practice" includes, but is not linmted to, three or nore
clains for nedical nmalpractice within the previous 5-year
60
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period resulting in indemities being paid in excess of

$50, 000$25,066 each to the claimant in a judgnent or

settl enment and which incidents involved negligent conduct by
t he osteopat hic physician. As used in this paragraph, "gross
mal practice" or "the failure to practice osteopathic nedicine
with that | evel of care, skill, and treatnent which is
recogni zed by a reasonably prudent sinilar osteopathic
physi ci an as bei ng acceptabl e under simlar conditions and
ci rcunstances" shall not be construed so as to require nore
than one instance, event, or act. Nothing in this paragraph
shal |l be construed to require that an osteopathic physician be
i nconpetent to practice osteopathic nedicine in order to be
di sci plined pursuant to this paragraph. A recomended order
by an adninistrative | aw judge or a final order of the board
finding a violation under this paragraph shall specify whether
the licensee was found to have committed "gross nal practice,”
"repeated mal practice," or "failure to practice osteopathic
nmedicine with that | evel of care, skill, and treatnent which
is recogni zed as bei ng acceptabl e under sinmilar conditions and
ci rcunstances," or any conbi nation thereof, and any
publication by the board shall so specify.

(3) In any adm nistrative action against a physician

hieh . I . . 1 ’

the division shall have the burden, by the greater weight of
t he evidence, to establish the existence of grounds for

di sciplinary action. Fhediviston—shaH—estabtsh—grounds—for
. . e 1 I I I o
evi-dence—
(6) Upon the departnent's receipt froman insurer or
self-insurer of a report of a closed claimagainst an
ost eopat hi ¢ physician pursuant to s. 627.912 or froma health
61
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care practitioner of a report pursuant to s. 456.049, or upon
the receipt froma claimant of a presuit notice against an
ost eopat hi ¢ physician pursuant to s. 766. 106, the departnent
shal | review each report and determ ne whether it potentially
i nvol ved conduct by a licensee that is subject to disciplinary
action, in which case the provisions of s. 456.073 shal

apply. However, if it is reported that an osteopathic

physi cian has had three or nore clains with indemities
exceedi ng$50, 000$25,0666 each within the previous 5-year
period, the departnent shall investigate the occurrences upon
which the clainms were based and determine if action by the
departnment agai nst the osteopathic physician is warranted.

Section 35. Paragraph (s) of subsection (1) and
par agraph (a) of subsection (5) of section 461.013, Florida
Statutes, are anended to read

461.013 Gounds for disciplinary action; action by the
board; investigations by departnent.--

(1) The following acts constitute grounds for denial
of a license or disciplinary action, as specified in s.
456.072(2):

(s) Goss or repeated mal practice or the failure to
practice podiatric nedicine at a |l evel of care, skill, and
treatnent which is recognized by a reasonably prudent
podi atri c physician as being acceptabl e under sinilar
conditions and circunstances. The board shall give great
weight to the standards for nal practice in s. 766.102 in
interpreting this section. As used in this paragraph
"repeated mal practice" includes, but is not linmted to, three
or nore clains for nedical nalpractice within the previous
5-year period resulting in indemities being paid in excess of

$50, 000$16,066 each to the claimant in a judgnent or
62
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settl ement and which incidents involved negligent conduct by
the podiatric physicians. As used in this paragraph, "gross
mal practice" or "the failure to practice podiatric nedicine
with the | evel of care, skill, and treatnent which is
recogni zed by a reasonably prudent simlar podiatric physician
as being acceptable under simlar conditions and
ci rcunstances" shall not be construed so as to require nore
t han one i nstance, event, or act.

(5)(a) Upon the departnent's receipt froman insurer
or self-insurer of a report of a closed claimagainst a
podi atric physician pursuant to s. 627.912, or upon the
receipt froma claimant of a presuit notice against a
podi atric physician pursuant to s. 766.106, the departnent
shal | review each report and determ ne whether it potentially
i nvol ved conduct by a licensee that is subject to disciplinary
action, in which case the provisions of s. 456.073 shal
apply. However, if it is reported that a podiatric physician
has had three or nore claims with indemities exceeding

$50, 000$25;066 each within the previous 5-year period, the

departnent shall investigate the occurrences upon which the
clains were based and deternmine if action by the departnent
agai nst the podiatric physician is warranted.

Section 36. Paragraph (x) of subsection (1) of section
466. 028, Florida Statutes, is anended to read:

466.028 G ounds for disciplinary action; action by the
board. - -

(1) The following acts constitute grounds for denial
of a license or disciplinary action, as specified in s.
456.072(2):

(x) Being guilty of inconpetence or negligence by
failing to neet the mini num standards of performance in
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di agnosi s and treat nent when neasured agai nst generally
prevailing peer performance, including, but not limted to,

t he undertaki ng of diagnosis and treatnent for which the
dentist is not qualified by training or experience or being
guilty of dental mal practice. For purposes of this paragraph
it shall be legally presuned that a dentist is not guilty of
i nconpet ence or negligence by declining to treat an individua
if, in the dentist's professional judgnent, the dentist or a
menber of her or his clinical staff is not qualified by
training and experience, or the dentist's treatnment facility
is not clinically satisfactory or properly equipped to treat
t he uni que characteristics and health status of the dental
patient, provided the dentist refers the patient to a
qualified dentist or facility for appropriate treatnent. As
used in this paragraph, "dental nalpractice" includes, but is
not linmted to, three or nore clains within the previous
5-year period which resulted in indemity being paid, or any
single indemity paid in excess of $25, 000$5,060 in a
judgnent or settlenent, as a result of negligent conduct on
the part of the dentist.

Section 37. Subsection (1) of section 627.912, Florida
Statutes, is anended to read:

627.912 Professional liability clainms and actions;
reports by insurers.--

(1) Each self-insurer authorized under s. 627.357 and
each insurer or joint underwiting association providing
professional liability insurance to a practitioner of nedicine
| icensed under chapter 458, to a practitioner of osteopathic
nedi ci ne licensed under chapter 459, to a podiatric physician
| icensed under chapter 461, to a dentist |icensed under
chapter 466, to a hospital |icensed under chapter 395, to a
64
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crisis stabilization unit |icensed under part |V of chapter
394, to a health maintenance organi zation certificated under
part | of chapter 641, to clinics included in chapter 390, to
an anbul atory surgical center as defined in s. 395.002, or to
a nenber of The Florida Bar shall report in duplicate to the
Departnent of |nsurance any claimor action for danmages for
personal injuries clained to have been caused by error

om ssion, or negligence in the perfornmance of such insured's
prof essi onal services or based on a cl ai ned perfornmance of
prof essi onal services wi thout consent, if the claimresulted
in:

(a) A final judgnent in any anount.

(b) A settlenent in any anount.

Reports shall be filed with the departnent. ane-If the
insured party is |licensed under chapter 458, chapter 459, or
chapter 461, and the final judgnent or settl enent anpbunt was

$50, 000 or nore, or if the insured party is licensed under

chapter 466 and the final judgnent or settlenent anount was

$25, 000 or nore, the report shall be fil ed er—chapter—466;

with the Departnent of Health, no later than 30 days follow ng
the occurrence of any event listed in paragraph (a) or
paragraph (b). The Departnent of Health shall review each
report and determ ne whether any of the incidents that
resulted in the claimpotentially involved conduct by the
licensee that is subject to disciplinary action, in which case
the provisions of s. 456.073 shall apply. The Departnment of
Health, as part of the annual report required by s. 456. 026,
shal | publish annual statistics, w thout identifying

| icensees, on the reports it receives, including final action
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taken on such reports by the Departnent of Health or the

appropriate regul atory board.
Section 38. The Ofice of Program Policy Anal ysis and

Governnent Accountability and the Ofice of the Auditor

Ceneral nust jointly conduct an audit of the Departnent of

Health's health care practitioner disciplinary process and

closed clains that are filed with the departnent under section
627.912, Florida Statutes. The Ofice of Program Policy
Anal ysis and Governnent Accountability and the Ofice of the

Audi tor Ceneral shall submit a report to the Legislature by
January 1, 2004.

Section 39. Section 1004.08, Florida Statutes, is
created to read

1004.08 Patient safety instructiona

requi renments. --Each public school, college, and university

that offers degrees in nedicine, nursing, or allied health

shall include in the curricula applicable to such degrees

material on patient safety, including patient safety

i mprovenent. Materials shall include, but need not be linited

to, effective communi cation and teamwrk; epiden ol ogy of

patient injuries and nedical errors; nedical injuries;

vigilance, attention and fatigue; checklists and inspections;

aut omati on, technol ogical, and conputer support; psychol ogi ca

factors in human error; and reporting systens.
Section 40. Section 1005.07, Florida Statutes, is
created to read

1005.07 Patient safety instructiona

requi renments. --Each private school, college, and university

that offers degrees in nedicine, nursing, and allied health

shall include in the curricula applicable to such degrees

material on patient safety, including patient safety
66
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i mprovenent. Materials shall include, but need not be linited

to, effective communi cation and teamwrk; epideni ol ogy of

patient injuries and nedical errors; nedical injuries;

vigilance, attention and fatigue; checklists and inspections;

aut omati on, technol ogical, and conputer support; psychol ogi ca

factors in human error; and reporting systens.

Section 41. |If any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

the act which can be given effect without the invalid

provision or application, and to this end the provisions of

this act are severable.
Section 42. No later than Septenber 1, 2003, the
Departnent of Health shall convene a workgroup to study the

current healthcare practitioner disciplinary process. The

wor kgroup shall include a representative of the Adm nistrative

Law section of The Florida Bar, a representative of the Health

Law section of The Florida Bar, a representative of the

Fl ori da Medical Association, a representative of the Florida

Ost eopat hi ¢ Medi cal Association, a representative of the

Fl ori da Dental Association, a nenber of the Florida Board of

Medi ci ne who has served on the probabl e cause panel, a nenber

of the Board of Gsteopathic Medicine who has served on the

probabl e cause panel, and a nenber of the Board of Dentistry

who has served on the probabl e cause panel. The wor kgroup

shall al so include one consuner nenber of the Board of

Medi ci ne. The Departnent of Health shall present the findings

and recommendati ons to the Governor, the President of the

Senate, and the Speaker of the House of Representatives no

| ater than January 1, 2004. The sponsoring organi zati ons shal

assune the costs of their representative
67
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Section 43. Except as otherw se expressly provided in

this act, this act shall take effect upon becomng a | aw

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill CS 0562

- Provides that the act relates to health care;

- Contains elenments of SB 1912, relating to health care
i ncl udi ng provi sions addressing the reports of adverse ]
incidentS, revising practitioner profiles and other |icensing
|s§uestand providing civil imunity for peer-review
activities;

- Provides additional authority to Departnment of Health to

i nvestigate closed clains agai nSt nedi cal and osteopathic
physi ci ans whi ch had paynent's greater than $50, 000;

- Provides rul emaking authority to each board within the .
Departnent of Health fo adopt rul es governing the prescribing
of drugs to patients over the internet;

- Provides that regulated entities assessed by the Florida
Center for ExcellenCe in Health Care nmay apply the assessnent
agai nst individuals served by the entities,

- Renobves provisions reducing the standard of proof from

cl ear and. convincing evidence to a preponderance of the .
evi dence in suspension/revocation disclplinary cases agai nst
chi ropractors;

- Renpves statenent of |egislative intent concerning the
i ssue of standard of proo{ n suspensi on/revocation

i
. ! I
di sciplinary cases against practitioners; and
p
|

tioner

on the health car i
January

- Creates a study workgr
s to provide its r
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di sci pl i nar rocess which
1, 2084. yp
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eport by
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