Florida Senate - 2003 CS for SB 564

By the Cormittee on Health, Aging, and Long-Term Care; and
Senat or Saunder s

317-2036-03

1 A bill to be entitled

2 An act relating to nedical nalpractice;

3 anending s. 46.015, F.S.; revising requirenents
4 for setting danmages in nedical malpractice

5 actions; anmending s. 456.057, F.S.; authorizing
6 the rel ease of nedical information to defendant
7 health care practitioners in nedica

8 mal practice actions under specified

9 ci rcunstances; anending s. 766.102, F.S;

10 revising requirenents for health care providers
11 provi di ng expert testinony in nedica

12 negl i gence actions; anmending s. 766.104, F.S.
13 all owi ng testinony of expert w tnesses in

14 nmedi cal negligence actions to be subject to

15 di scovery; anending s. 766.106, F.S.; providing
16 for the discovery and admissibility of

17 statenents and opi nions of experts in nedica

18 negl i gence actions; requiring a claimant to

19 execute a nedical release as a condition of
20 filing a nedical negligence suit; authorizing
21 defendants in nedical negligence actions to
22 conduct ex parte interviews with claimant's
23 treating physicians; inposing requirenents on
24 ex parte interviews of a nedical mal practice
25 claimant's treating physicians; providing
26 conditions for causes of action agai nst
27 i nsurers who have acted in bad faith in
28 provi di ng coverage for nedi cal negligence;
29 providing factors to be considered with respect
30 to certain clains for bad faith against an
31 insurer; creating s. 766.1065, F.S.
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1 establ i shing a procedure by which nedica

2 mal practice litigants can nediate their

3 di sputes; providing requirenents for nediation
4 bet ween nedi cal nal practice litigants;

5 requiring nediators to nmaintain information on
6 i ssues and facts presented at nediation to be
7 avail able for review by a court; anending s.

8 766. 108, F.S., requiring nediation as a

9 condition of filing a nedical malpractice

10 action; providing requirenents for nediation
11 between litigants in a nedical nal practice

12 action; anending s. 766.202, F.S.; redefining
13 terns; providing requirenents for the

14 structuring of future noneconom c damage

15 payrments in nedical nmalpractice actions;

16 anending s. 766.207, F.S.; authorizing periodic
17 payrment of future noneconom c damages in

18 nedi cal nal practice actions; requiring the

19 awar di ng of nonecononi c damages to be per
20 claimant; providing for the applicability of
21 the Wongful Death Act or general law to
22 arbitration awards; anending s. 766.209, F.S.
23 revising requirenents for damages awardabl e at
24 trial when an offer for voluntary arbitration
25 has been rejected; providing for the
26 applicability of the Wongful Death Act for the
27 awar di ng of nonecononi ¢ danages; requiring the
28 award of noneconom ¢ damages to be per
29 claimant; anending s. 768.041, F.S.; revising
30 requi rements for setting damages in nedica
31 mal practice actions; anending ss. 768. 13,
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1 768.28, F.S.; revising requirenents for

2 immunity fromcivil liability to physicians,

3 hospitals, and certain hospital enpl oyees

4 rendering nedical care or treatnent in response
5 to an energency within a hospital or traumm

6 center; extending imunity fromliability to

7 certain health care practitioners in a

8 hospital ; anmending s. 768.28, F.S.; redefining
9 terns for purposes of determning who is an

10 agent to which sovereign immunity is waived, to
11 i nclude specified health care professionals

12 provi di ng services in an energency room or

13 trauma center of a licensed hospital; anending
14 S. 768.77, F.S.; prescribing matters to be

15 considered by the trier of fact when danages

16 are awarded in nedical mal practice actions;

17 anending s. 768.78, F.S.; revising nethods of
18 t he paynent for damage awards in nedica

19 mal practice actions; authorizing periodic

20 payrment of future noneconom c damages in

21 nedi cal nal practice actions; anending s.

22 768.81, F.S.; providing for an apportionment of
23 damages based on a party's percentage of fault
24 and not on the basis of the doctrine of joint
25 and several liability; providing a contingent
26 ef fective date.

27

28 | Be It Enacted by the Legislature of the State of Florida:
29

30 Section 1. Subsection (4) is added to section 46.015
31| Florida Statutes, to read
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1 46. 015 Rel ease of parties.--

2 (4) At trial pursuant to a suit filed under chapter

3| 766, in arbitration pursuant to s. 766.207, or at trial

4| pursuant to s. 766.209, if any defendant shows the court that
5|the plaintiff, or his or her |legal representative, has

6| delivered a witten rel ease or covenant not to sue to any

7| person in partial satisfaction of the danages sued for, the

8| court or arbitration panel shall set off this amount fromthe
9 | anobunt of any judgnent or arbitration award to which the

10| plaintiff would otherwise be entitled at the tinme of rendering
11| the judgnent or arbitration award, regardl ess of whether the
12 | jury has allocated fault to the settling defendant at trial
13 | and regardl ess of the theory of liability. The anpunt of the
14 | setoff nmust include all sums received by the plaintiff,

15| i ncl udi ng econoni c and nonecononi ¢ danages, costs, and

16 | attorney's fees.

17 Section 2. Subsection (6) of section 456.057, Florida
18 | Statutes, is anended to read:

19 456. 057 Omnership and control of patient records;
20 | report or copies of records to be furnished.--
21 (6) Except in a nedical negligence action or
22 | admini strative proceeding when a health care practitioner or
23 | provider is or reasonably expects to be naned as a def endant,
24 | information disclosed to a health care practitioner by a
25| patient in the course of the care and treatnent of such
26 | patient is confidential and may be di sclosed only to other
27 | health care practitioners and providers involved in the care
28 | or treatnment of the patient, or if permtted by witten
29 | authori zation fromthe patient or conpelled by subpoena at a
30 | deposition, evidentiary hearing, or trial for which proper
31| notice has been given or pursuant to a nedical negligence suit
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1| filed under chapter 766 in which the patient has executed, as
2| a condition of filing the suit, a nedical release that all ows
3| a defendant health care practitioner who is considered to be a
4 | health care provider under chapter 766, or his or her |ega

5| representative, to conduct ex parte interviews with the

6| claimant's treating physicians, which interviews nust be
7]limted to areas that are potentially relevant to the

8| claimant's alleged injury or illness.

9 Section 3. Subsection (2) of section 766.102, Florida
10 | Statutes, is anended to read:

11 766. 102 Medical negligence; standards of recovery. --
12 (2)(a) |If the health care provider whose negligence is
13| clained to have created the cause of action is not certified
14 | by the appropriate Anerican board as being a specialist, is
15| not trained and experienced in a nedical specialty, or does
16 | not hold hinself or herself out as a specialist, a "sinilar

17 | health care provider" is one who:

18 1. Is licensed by the appropriate regul atory agency of
19| this state;
20 2. Is trained and experienced in the sane discipline
21| or school of practice; and
22 3. Practices in the sane or simlar nedical community;
23 | and-
24 4, Has, during the 5 years imediately preceding the
25| date of the occurrence that is the basis for the action
26 | engaged in any conbination of the foll ow ng:
27 a. Active clinical practice;
28 b. Instruction of students in an accredited health
29 | professional school or accredited residency programin the
30 | sane health profession as the health care provider agai nst
31| whom or on whose behalf the testinony is offered; or

5
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c. Aclinical research programthat is affiliated with

an accredited nedical school or teaching hospital in the sane

heal th profession as the health care provider agai nst whom or

on whose behal f the testinony is offered.

(b) If the health care provider whose negligence is
clainmed to have created the cause of action is certified by
the appropriate Anerican board as a specialist, is trained and
experienced in a nedical specialty, or holds hinself or
hersel f out as a specialist, a "sinmlar health care provider"

i s one who:

1. Is trained and experienced in the sane specialty;
and

2. ls certified by the appropriate Anerican board in
the sanme specialty; and-

3. Has, during the 5 years i mmedi ately preceding the

date of the occurrence that is the basis for the action

engaged in any conbination of the foll ow ng:

a. Active clinical practice in the same specialty or a

simlar specialty that includes the eval uation, diagnosis, or

treatnent of the nedical condition or procedure that is the

subj ect of the action;

b. Instruction of students in an accredited health

prof essi onal school or accredited residency programin the

sane health profession and the sane or sinilar specialty as

the health care provider agai nst whom or on whose behal f the

testinony is offered; or

c. Aclinical research programthat is affiliated with

an accredited nedical school or teaching hospital and that is

in the sane health profession and the sane or sinilar

specialty as the health care provider agai nst whom or on whose

6
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behalf the testinobny is offered and that is in the genera

practice of nedicine.

However, if any health care provider described in this
paragraph is providing treatment or diagnosis for a condition
which is not within his or her specialty, a specialist trained
in the treatnent or diagnosis for that condition shall be
considered a "sinilar health care provider."

Section 4. Subsection (1) of section 766.104, Florida
Statutes, is anended to read:

766. 104 Pleading in nedical negligence cases; claim
for punitive damages; authorization for release of records for
i nvestigation.--

7
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1 (1) No action shall be filed for personal injury or

2 | wongful death arising out of nedical negligence, whether in
3|tort or in contract, unless the attorney filing the action has
4 | rade a reasonabl e investigation as pernitted by the

5] circunstances to deternine that there are grounds for a good
6| faith belief that there has been negligence in the care or

7| treatnment of the clainmant. The conplaint or initial pleading
8| shall contain a certificate of counsel that such reasonable

9] investigation gave rise to a good faith belief that grounds
10 | exist for an action agai nst each naned defendant. For

11 | purposes of this section, good faith may be shown to exist if
12 | the claimant or his or her counsel has received a witten

13 | opi nion, which shall net be subject to discovery by an

14 | opposing party, of an expert as defined in s. 766.102 that

15| there appears to be evidence of nedical negligence. |f the
16 | court deternines that such certificate of counsel was not nade
17 1 in good faith and that no justiciable i ssue was presented

18 | against a health care provider that fully cooperated in

19 | providing informal discovery, the court shall award attorney's
20 | fees and taxable costs against claimant's counsel, and shal
21| submit the matter to The Florida Bar for disciplinary review
22 | of the attorney.
23 Section 5. Paragraph (a) of subsection (7) of section
24 | 766. 106, Florida Statutes, is anmended, and subsections (13),
251 (14), and (15) are added to that section, to read:
26 766. 106 Notice before filing action for nedica
27 | mal practice; presuit screening period; offers for adm ssion of
28 | liability and for arbitration; informal discovery; review. --
29 (7) Informal discovery may be used by a party to
30 | obtain unsworn statenents, the production of docunents or
31| things, and physical and nental exaninations, as follows:
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1 (a) Unsworn statenents.--Any party may require other
2| parties to appear for the taking of an unsworn statenent. Such
3| statenments nmay be used only for the purpose of presuit

4| screening and are not discoverable or adnissible in any civil
5] action for any purpose by any party. However, the statenents
6 | and opinions of the expert required by s. 766.203 are subj ect
7] to discovery and are admissible in any civil action for any

8 | purpose by any party. A party desiring to take the unsworn

9| statenment of any party nust give reasonable notice in witing
10| to all parties. The notice nust state the tine and place for
11| taking the statenent and the nane and address of the party to
12 | be exanined. Unless otherw se inpractical, the exam nation of
13 | any party nust be done at the sane tine by all other parties.
14 | Any party nmay be represented by counsel at the taking of an
15| unsworn statenment. An unsworn statenment may be recorded

16 | el ectronically, stenographically, or on videotape. The taking
17 | of unsworn statenents is subject to the provisions of the

18 | Florida Rules of Civil Procedure and nay be term nated for

19 | abuses.
20 (13) If an injured prospective claimant files suit
21 | under this chapter, the clai mant nust execute a nedica
22 | information release that allows a defendant or his or her
23| legal representative to conduct ex parte interviews with the
24 | claimant's treating physicians, which interviews nust be
25| limted to those areas that are potentially relevant to the
26 | claimant's alleged injury or ill ness.
27 (14) In matters relating to professional liability
28 | i nsurance coverage for nedical negligence, an insurer shal
29 | not be held to have acted in bad faith for failure to tinely
30| pay its policy limts if it tenders its policy linits and
31| neets all other conditions of settlenent prior to the

9
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1| conclusion of the presuit screening period provided for in

2| this section.

3 (15) In all matters relating to professional liability
4 | insurance coverage for nedical negligence, and in determning
5| whether the insurer acted fairly and honestly towards its

6| insured with due regard for her or his interest during the

7| presuit process or after a conplaint has been filed, the

8| following factors shall be consi der ed:

9 (a) The insurer's willingness to negotiate with the

10 | cl ai mant ;

11 (b) The insurer's consideration of the advice of its
12 | def ense counsel

13 (c) The insurer's proper investigation of the claim
14 (d) VWhether the insurer informed the insured of the

15| offer to settle within the linits of coverage, the right to
16 | retain personal counsel, and risk of litigation

17 (e) VWhether the insured denied liability or requested
18 | that the case be defended; and

19 (f) \Whether the clainmant inposed any condition, other
20| than the tender of the policy limts, on the settlenent of the
21 | claim

22 Section 6. Section 766.1065, Florida Statutes, is

23 | created to read:

24 766.1065 Presuit nediation.--

25 (1)(a) After the conpletion of presuit investigation
26 | by the parties pursuant to s. 766.203 and any inform

27 | di scovery pursuant to s. 766.106, the parties or their

28 | desi gnated representatives nmay submit the matter to presuit
29 | nediation to discuss the issues of liability and damages in
30 | accordance with this paragraph for the purpose of attaining an
31| early resolution of the matter

10
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1. The parties shall:

a. Agree on a nediator. |If the parties are unable to

agree on a nediator within 15 days after the parties agree to

presuit nediation, the general counsel of the Departnent of

Heal th shall appoint a nediator fromthe list of certified

circuit court nediators nmaintained by the chief judge of the

circuit in which the suit may be filed

b. Set a date for presuit nediation

2. The presuit nediation nmust be conducted in the

fol |l owi ng manner:

a. Each party shall ensure that all persons necessary

for conplete settlenent authority are present at the presuit

nedi ati on.
b. Each party shall nediate in good faith.

3. Al aspects of the presuit nediation which are not

specifically established for nediation by this subsection nust

be conducted according to the rules of practice and procedure

adopted by the Suprene Court of this state.

(b) If the parties do not settle the case pursuant to

nmedi ation, the |ast offer of the defendant nade at nedi ati on

shall be recorded by the nediator in a witten report that

states the anmpbunt of the offer, the date the offer was nade in

witing, and the date the offer was rejected. The nedi at or

shall maintain a report of the issues and facts presented at

the nmediation and the final settlenent offers of each party at

the nediation. If the matter subsequently proceeds to trial

the court nust consider whether issues and facts presented at

nedi ati on were significantly the sane as those at trial

(2) The presuit nediation shall be confidential as

required in court-ordered nediation under s. 44,102, except as

provi ded by paragraph (1) (b).

11
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1 Section 7. Section 766.108, Florida Statutes, is

2 | anended to read:

3 766. 108 Mandatory nedi ati on and nmandatory settl enent
4 | conference in nedical nmalpractice actions.--

5 (1) Wthin 120 days after suit is filed, the parties

6 | shall conduct mandatory nediation in accordance with s.

71 44.102, if binding arbitration under s. 766.106 or s. 766.207
8 | has not been agreed to by the parties. The Florida Rul es of

9] Gvil Procedure apply to nediation held pursuant to this

10 | section. During the nediation, each party shall nmake a demand
11| for judgnent or an offer of settlenent. At the concl usion of
12 | the nediation, the nediator shall record the final demand and
13| final offer to provide to the court upon the rendering of a
14 | j udgnent .

15 (2) If aclaimant who rejects the final offer of

16 | settl enent nade during the nedi ati on does not obtain a

17 | judgnent nore favorable than the offer, the court shall assess
18 | the defendant the nedi ati on costs and reasonabl e costs,

19 | expenses, and attorney's fees that were incurred after the

20 | date of nediation. The assessnent attaches to the proceeds of
21| the claimant and is attributable to any defendant whose fina
22 | offer was nore favorable than the judgnent.

23 (3) If the judgnent obtained at trial is not nore

24 | favorable to a defendant than the final demand for judgnent
25| made by the clainant to the defendant during nediation, the
26 | court shall assess the defendant the nediation costs and

27 | reasonabl e costs, expenses, and attorney's fees that were

28 | incurred after the date of nediation

29 (4) The final offer and final denand nmade during the
30| nediation required in this section are the only offer and

31| demand that the court may consider in assessing costs,

12
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expenses, attorney's fees, and prejudgnment interest under this

section. A subsequent offer or demand by either party is

i napplicable to the determ nati on of whether sanctions will be

assessed by the court under this section

(5) Notwithstanding any law to the contrary, ss.

45. 061 and 768.79 are inapplicable to nedical negligence or to

wrongful death cases arising out of nedical negligence causes

of action.

(6) ) In any action for damages based on persona
injury or wongful death arising out of nmedical nalpractice,
whether in tort or contract, the court shall require a
settl ement conference at |east 3 weeks before the date set for
trial.

(7) 2y Attorneys who will conduct the trial, parties,
and persons with authority to settle shall attend the
settl enment conference held before the court unless excused by
the court for good cause.

Section 8. Subsections (3), (5), (7), and (8) of
section 766.202, Florida Statutes, are anended to read:

766.202 Definitions; ss. 766.201-766.212.--As used in
SS. 766.201-766.212, the term

(3) "Econom c danmges" means financial |osses that
whi-eh woul d not have occurred but for the injury giving rise
to the cause of action, including, but not limted to, past
and future nedical expenses and 80 percent of wage | oss and
| oss of earning capacity, to the extent the clainmant is

entitled to recover such damages under general |aw, including
the Wongful Death Act.
(5) "Medical expert" neans a person duly and regularly

engaged in the practice of his or her profession who holds a
health care professional degree froma university or college
13
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and who neets the requirenents of an expert witness as set

forth in s. 766. 102 has—hatd—spectat—professionat—t+rarnng—and
. | o ol healtt I Led
it I o N e e
» o o,

(7) "Noneconom ¢ damages" neans nonfinancial | osses

whi ch woul d not have occurred but for the injury giving rise
to the cause of action, including pain and suffering,

i nconveni ence, physical inpairnment, nental anguish

di sfigurenent, |oss of capacity for enjoynent of life, and
ot her nonfinancial |osses, to the extent the claimant is

entitled to recover such damages under general |aw, including
the Wongful Death Act.
(8) "Periodic paynent" means provision for the

structuring of future econonic and future nonecononi c danages

payrments, in whole or in part, over a period of tine, as
foll ows:
(a) A specific finding nust be made of the dollar

anmount of periodic paynents which will conpensate for these
future danages after offset for collateral sources and after
havi ng been reduced to present val ue shaH—be—rmade. A periodic
payment nust be structured to last as |long as the clai nant

lives or the condition of the clainmant for which the award was

made persists, whichever may be shorter, but without regard

for the nunber of years awarded Fhe—teotal—doHar—areunt—oef—the
o had e o f ol I

future—darages—before—any—reducti-on—to—present—vatue.

(b) A defendant that elects to nmake periodic paynents

of either or both future econom c or future nonecononic | osses

may contractually obligate a conpany that is authorized to do

business in this state and rated by A M Best Conpany as A+ or
14
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hi gher to nake those periodic paynents on its behalf. Upon a

joint petition by the defendant and the conpany that is

contractually obligated to nake the periodic paynents, the

court shall discharge the defendant from any further

obligations to the claimant for those future econonic and

future noneconom ¢ damages that are to be paid by that conpany

by periodi c paynents.

(c) A bond or security may not be required of any

def endant or conpany that is obligated to make periodic

payments pursuant to this section; however, if, upon petition

by a claimant who is receiving periodic paynents pursuant to

this section, the court finds that there is substanti al

conpet ent evidence that the defendant that is responsible for

the periodic paynents cannot adequately assure full and

conti nuous paynents thereof or that the conpany that is

obligated to make the paynents has been rated by A M Best

Conpany as B+ or lower, and that doing so is in the best

interest of the claimant, the court may require the defendant

or the conpany that is obligated to make the periodi c paynents

to provide such additional financial security as the court

determ nes to be reasonabl e under the circunstances.

(d) The provision for the periodic paynents mnust

specify the recipient or recipients of the paynents, the

address to which the paynents are to be delivered, and the

anount and intervals of the paynents; however, in any one

year, any paynent or paynents nay not exceed the anount

intended by the trier of fact to be awarded each year, offset

for collateral sources. A periodic paynent nay not be

accel erated, deferred, increased, or decreased, except by

court order based upon the nutual consent and agreenent of the

cl ai mant, the defendant, whether or not discharged, and the
15
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conpany that is obligated to make the periodic paynents, if

any; nor may the claimant sell, nortgage, encunber, or

anticipate the periodic paynents or any part thereof, by

assi gnnent or ot herw se. The—defendant—shat—be—reguired—to

post—a—bont—or—securty—or—otherwse—to—assure—fuH——payrent—of-

Section 9. Subsection (7) of section 766.207, Florida
Statutes, is anended to read:

766. 207 Voluntary binding arbitrati on of nedica
negl i gence cl ai ns. - -

(7) Arbitration pursuant to this section shal
preclude recourse to any other renedy by the clai mant agai nst
any participating defendant, and shall be undertaken with the
under st andi ng t hat damages shall be awarded as provi ded by

general law, including the Wongful Death Act, subject to the

following linmtations:

16
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(a) Net econonic damages shall be awardabl e,
including, but not limted to, past and future nedica
expenses and 80 percent of wage |oss and | oss of earning
capacity, offset by any collateral source paynents.
(b) Nonecononic damages shall be linmted to a maxi mum

of $250, 000 per incident, and shall be calculated on a
percentage basis with respect to capacity to enjoy life, so
that a finding that the claimant's injuries resulted in a
50-percent reduction in his or her capacity to enjoy life
woul d warrant an award of not nore than $125, 000 nonecononi c
damages. Regardl ess of the nunber of individual clainmnts, the

total nonecononic danmages that may be awarded for all clains

arising out of the sane incident, including clainms under the
Wongful Death Act, shall be limted to a maxi num of $250, 000.
(c) Damages for future econonic and future nonecononic

| osses shall be awarded to be paid by periodic paynents
pursuant to s. 766.202(8) and shall be offset by future
col l ateral source payments.

(d) Punitive damages shall not be awarded.

(e) The defendant shall be responsible for the paynment
of interest on all accrued damages with respect to which
i nterest woul d be awarded at trial

(f) The defendant shall pay the clainmant's reasonabl e
attorney's fees and costs, as determined by the arbitration
panel, but in no event nore than 15 percent of the award,
reduced to present val ue.

(g) The defendant shall pay all the costs of the
arbitration proceeding and the fees of all the arbitrators
other than the administrative |aw judge.

17
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(h) Each defendant who subnits to arbitration under
this section shall be jointly and severally liable for al
danmages assessed pursuant to this section

(i) The defendant's obligation to pay the claimant's
danmages shall be for the purpose of arbitration under this
section only. A defendant's or claimant's offer to arbitrate
shal |l not be used in evidence or in argument during any
subsequent litigation of the claimfollowi ng the rejection
t her eof .

(j) The fact of mmking or accepting an offer to
arbitrate shall not be admissible as evidence of liability in
any collateral or subsequent proceeding on the claim

(k) Any offer by a claimant to arbitrate nust be nade
to each defendant agai nst whomthe cl ai rant has made a cl ai m
Any offer by a defendant to arbitrate nust be nade to each
clai mant who has joined in the notice of intent to initiate
litigation, as provided in s. 766.106. A defendant who
rejects a claimant's offer to arbitrate shall be subject to
the provisions of s. 766.209(3). A clainmant who rejects a
defendant's offer to arbitrate shall be subject to the
provi sions of s. 766.209(4).

(1) The hearing shall be conducted by all of the
arbitrators, but a majority may determ ne any question of fact
and render a final decision. The chief arbitrator shal
decide all evidentiary nmatters.

The provisions of this subsection shall not preclude
settlenment at any tine by nutual agreement of the parti es.

Section 10. Paragraph (a) of subsection (4) of section
766.209, Florida Statutes, is anended to read:

18
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1 766. 209 Effects of failure to offer or accept

2| voluntary binding arbitration.--

3 (4) If the claimant rejects a defendant's offer to

4 | enter voluntary binding arbitration

5 (a) The danmmges awardable at trial shall be limted to
6 | net econoni ¢ danages, plus noneconomi ¢ danages not to exceed
7 | $350, 000 per incident. Regardl ess of the number of individua
8| claimants, the total noneconom ¢ damages that may be awarded
9| for all clainms arising out of the sane incident, including

10| clains under the Wongful Death Act, shall be linited to a

11 | maxi num of $350, 000. The Legi sl ature expressly finds that such
12 | conditional limt on nonecononic danmages is warranted by the
13| clainmant's refusal to accept arbitration, and represents an
14 | appropriate bal ance between the interests of all patients who
15| ultinmately pay for nedical negligence | osses and the interests
16 | of those patients who are injured as a result of nedica

17 | negli gence.

18 Section 11. Subsection (4) is added to section

19| 768. 041, Florida Statutes, to read
20 768. 041 Rel ease or covenant not to sue.--
21 (4) At trial pursuant to a suit filed under chapter
22| 766, in arbitration pursuant to s. 766.207, or at trial
23| pursuant to s. 766.209, if any defendant shows the court or
24 | arbitration panel that the plaintiff, or any person |lawfully
25| acting on her or his behalf, has delivered a rel ease or
26 | covenant not to sue to any person, firm or corporation in
27 | partial satisfaction of the damages sued for, the court or
28 | arbitration panel shall set off this amount fromthe anpunt of
29 | any judgnent or arbitration award to which the plaintiff would
30| otherwi se be entitled at the tine of rendering the judgnent or
31| arbitration award and shall enter the judgnent or arbitration

19
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1| award accordingly, regardl ess of whether the jury has

2| allocated fault to the settling defendant at trial and

3| regardless of the theory of liability. The anpbunt of the

4 | setoff nmust include all sums received by the plaintiff,

5] including econoni c and noneconom ¢ damages, costs, and

6| attorney's fees.

7 Section 12. Paragraph (b) of subsection (2) of section
8] 768.13, Florida Statutes, is anmended, present paragraph (c) of
9 | that subsection is redesignated as paragraph (d), and a new
10 | paragraph (c) is added to that subsection, to read:

11 768.13 Good Samaritan Act; imunity fromcivil

12 | liability.--

13 (2)

14 (b)1. Any hospital licensed under chapter 395, any

15 | enpl oyee of such hospital working in a clinical area within
16 | the facility and providing patient care, and any person

17 | licensed to practice nedicine who in good faith renders

18 | nedical care or treatnent necessitated by a sudden, unexpected
19 | situation or occurrence resulting in a serious nedica
20 | condition denandi ng i medi ate nmedical attention, for which the
21 | patient enters the hospital through its energency room or
22 | trauma center, or necessitated by a public health energency
23 | decl ared pursuant to s. 381.00315 shall not be held liable for
24 | any civil danages as a result of such nedical care or
25| treatnent unless such damages result from providing, or
26 | failing to provide, nedical care or treatnent under
27 | circunstances denonstrating a reckless disregard for the
28 | consequences so as to affect the life or health of another
29 2. The immnity provided by this paragraph does not
30| apply to damages as a result of any act or om ssion of
31| providing nedical care or treatnent unrel ated:-

20
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b—unretated to the original nedical energency.
3. For purposes of this paragraph, the term"reckless

disregard" as it applies to a given health care provider
rendering energency nedi cal services neans shaH—be—stch
conduct that whieh a health care provider knew or shoul d have
known, at the tine such services were rendered, would be
likely toresult ininjury so as to affect the life or health
of another, taking into account the following to the extent
they may be present: s

a. The extent or serious nature of the circunstances
prevailing.

b. The lack of tine or ability to obtain appropriate
consul tati on.

c. The lack of a prior patient-physician relationship.

d. The inability to obtain an appropriate nedica
hi story of the patient.

e. The tinme constraints inposed by coexisting
ener genci es.

4. Every energency care facility granted inmmunity
under this paragraph shall accept and treat all energency care
patients within the operational capacity of such facility
wi thout regard to ability to pay, including patients
transferred from another energency care facility or other

21
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health care provider pursuant to Pub. L. No. 99-272, s. 9121
The failure of an energency care facility to conply with this
subpar agraph constitutes grounds for the departnent to
initiate disciplinary action against the facility pursuant to

chapt er 395.
(c)1. Any licensed or certified health care

practitioner who provides nedical care or treatnent in a

hospital to a patient or person with whomthe practitioner has

no preexisting provider-patient relationship, when such care

or treatnent is necessitated by a sudden or unexpected

situation or by an occurrence that denmands i medi ate nedica

attention, shall not be held liable for any civil danages as a

result of any act or omission relative to that care or

treatnent unless the care or treatnent is proven to anount to

conduct denpnstrating a reckless disregard for the life or

health of the victim

2. The immnity provided by this paragraph does not

apply to damages as a result of any act or om ssion of

providing nedical care or treatnent unrelated to the origina

situati on that denmanded i nmedi ate nedical attention

3. For purposes of this paragraph, the term "reckl ess

di sregard" as it applies to a given health care provider

rendering i medi ate nedical care or treatnent neans conduct

that a health care provider knew or should have known, at the

time such services were rendered, would be likely to result in

injury so as to affect the life or health of another, taking

into account the following, to the extent present:

a. The extent or serious nature of the circunstances

prevailing.
b. The lack of tine or ability to obtain appropriate

consul tati on.

22
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c. The lack of a prior patient-physician relationship.

The inability to obtain an appropriate nedi ca

hi story of the patient.

e. The tine constraints inposed by coexisting

ener genci es.

Section 13. Paragraph (b) of subsection (9) of section
768.28, Florida Statutes, is anended to read:

768. 28 \Wiver of sovereign immunity in tort actions;
recovery limts; limtation on attorney fees; statute of
limtations; exclusions; indemification; risk managenent
pr ogr ans. - -

(9)

(b) As used in this subsection, the term

1. "Enployee" includes any volunteer firefighter

2. "Oficer, enployee, or agent" includes, but is not
limted to, any health care provider when providi ng services
pursuant to s. 766.1115; -any nenber of the Florida Health
Services Corps, as defined in s. 381.0302, who provides
unconpensated care to nedically indigent persons referred by
t he Departnent of Heal th;;—and¢ any public defender or her or
hi s enpl oyee or agent, including, anbng others, an assistant
public defender and an investigator; and any health care

pr of essi onal when providing services in an energency room or

trauma center of a hospital |icensed under chapter 395.
Section 14. Section 768.77, Florida Statutes, is
amended to read:
768.77 ltem zed verdict.--
(1) In any action to which this part applies, but not

actions for danages based on personal injury or wongful death

arising out of nedical malpractice, whether in tort or

contract,in which the trier of fact determnes that liability
23
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1| exists on the part of the defendant, the trier of fact shall
2| as a part of the verdict, item ze the anounts to be awarded to
3| the claimant into the followi ng categories of danages:

4 (a) ) Amounts intended to conpensate the clainmant for
5| econonic | osses;

6 (b) 2y Amounts intended to conpensate the clainmant for
7 | noneconom c | osses; and

8 (c) 3y Amounts awarded to the claimant for punitive

9 | dammges, if applicable.

10 (2) In any action for danages based on personal injury
11| or wongful death arising out of nedical nmal practice, whether
12 ] in tort or contract, to which this part applies in which the
13| trier of fact deternmines that liability exists on the part of
14 | the defendant, the trier of fact shall, as a part of the

15| verdict, item ze the anounts to be awarded to the cl ai mant

16 | into the followi ng categories of danmges:

17 (a) Anopunts intended to conpensate the claimant for

18 1. Past econonic |osses; and

19 2. Future econonic | osses, not reduced to present
20 | value, and the nunber of years or part thereof which the award
21| is intended to cover;
22 (b) Anpunts intended to conpensate the claimant for
23 1. Past noneconom c | osses; and
24 2. Future nonecononic | osses not reduced to present
25| value, and the nunber of years or part thereof which the award
26| is intended to cover; and
27 (c) Anpunts awarded to the claimant for punitive
28 | dammges, if applicable.
29 Section 15. Subsection (2) of section 768.78, Florida
30| Statutes, is anended to read:
31

24
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1 768.78 Alternative nethods of paynent of damage
2 | awards. - -
3 (2)(a) In any action for damages based on persona
4] injury or wongful death arising out of nmedical nalpractice,
5| whether in tort or contract, in which the trier of fact makes
6| an award to conpensate the claimant for future economc or
7 | future nonecononic | osses, paynent of ampunts intended to
8 | conpensate the clainant for these future | osses shall be nade
9| by one of the foll ow ng neans:
10 1. The defendant may el ect to nake a | unp-sum paynent
11| for either or both the aH—darages—so—assessed—w-th future
12 | economi ¢ and future nonecononic | osses after offset for
13 | collateral sources and after havi ng been ant—expenses reduced
14 | to present value by the court based upon conpetent,
15 | substanti al evidence presented to it by the parties; or
16 2. The defendant, if deternined by the court to be
17 | financial ly capable or adequately insured, may el ect to use
18 | periodic paynents to satisfy in whole or in part the assessed
19 | future econom ¢ and future nonecononic | osses awarded by the
20| trier of fact after offset for collateral sources for so |ong
21| as the claimant lives or the condition for which the award was
22 | made persists, whichever period may be shorter, but w thout
23 | regard for the nunber of years awarded by the trier of fact.
24 | The court shall review and, unless clearly unresponsive to the
25| future needs of the claimnt, approve the anpbunts and schedul e
26 | of the periodic paynents proposed by the defendant. Upon
27 | notion of the defendant, whether or not discharged from any
28 | obligation to nake the paynents pursuant to paragraph (b), and
29 | the establishment by substantial, conpetent evidence of either
30| the death of the clainmant or that the condition for which the
31| award was nade no | onger persists, the court shall enter an

25
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order termnating the periodic paynments effective as of the

date of the death of the claimant or the date the condition

for which the award was nade no | onger persi st ed.

(b) A defendant that elects to nmake periodic paynents

of either or both future econom c or future nonecononic | osses

may contractually obligate a conpany that is authorized to do

business in this state and rated by A M Best Conpany as A+ or

hi gher to nake those periodic paynents on its behalf. Upon a

joint petition by the defendant and the conpany that is

contractually obligated to nake the periodic paynents, the

court shall discharge the defendant from any further

obligations to the claimnt for those future econonic and

future noneconom ¢ damages that are to be paid by that conpany

by periodi c paynents.

(c) Upon notice of a defendant's el ection to nake

peri odi ¢ paynents pursuant hereto, the clai mant nmay request

that the court nodify the periodic paynents to reasonably

provide for attorney's fees; however, a court nay not nake any

such nodification that would i ncrease the anpunt the defendant

woul d have been obligated to pay had no such adj ustnent been

nade.
(d) A bond or security may not be required of any

def endant or conpany that is obligated to make periodic

payments pursuant to this section; however, if, upon petition

by a claimant who is receiving periodic paynents pursuant to

this section, the court finds that there is substanti al

conpet ent evi dence that the defendant that is responsible for

the periodic paynents cannot adequately assure full and

conti nuous paynents thereof or that the conpany that is

obligated to make the paynents has been rated by A M Best

Conpany as B+ or lower, and that doing so is in the best
26
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interest of the claimant, the court may require the defendant

or the conpany that is obligated to make the periodic paynents

to provide such additional financial security as the court

determ nes to be reasonabl e under the circunstances.

(e) The provision for the periodic paynents mnust

specify the recipient or recipients of the paynents, the

address to which the paynents are to be delivered, and the

anount and intervals of the paynents; however, in any one year

any paynent or paynents nay not exceed the amount intended by

the trier of fact to be awarded each year, offset for

coll ateral sources. A periodic paynent nay not be accel erat ed,

deferred, increased, or decreased, except by court order based

upon the nmutual consent and agreenent of the claimnt, the

def endant, whether or not discharged, and the conpany that is

obligated to make the periodic paynents, if any; nor may the

clai mant sell, nortgage, encunber, or anticipate the periodic

payments or any part thereof, by assignnent or otherw se.

(f) For purposes of this section, the term"periodic

payrment" neans the paynent of noney or delivery of other

property to the claimnt at regular intervals.

(g) It is the intent of the Legislature to authorize

and encourage the paynent of awards for future econonic and

future noneconom c | osses by periodic paynents to neet the

continuing needs of the patient while elimnating the

m sdirection of such funds for purposes not intended by the

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BM WNIEREPRO O ®NO®D O M WN PR O

CS for SB 564

oQ
QD
wn
®

w3
Q
=
o

|

N
o
@)
w

Section 16. Subsection (5) of section 768.81, Florida
Statutes, is anended to read:
768.81 Conparative fault.--

(5) Notwi thstandi ng any provision of anything—+n | aw

to the contrary, in an action for damages for personal injury
or wongful death arising out of nmedical nal practice, whether
28
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in contract or tort, when—an—appertionrent—of—danrages purstant
" . . L I " I N

defHnet—n—s—468-—07-the court shall enter judgnent agarnst
the—teaching—hoespttat on the basis of each sueh party's
percentage of fault and not on the basis of the doctrine of
joint and several liability.

Section 17. This act shall take effect upon beconming a
law i f SB 560, SB 562, and SB 566 or simlar legislation is
adopted in the sane | egislative session or an extension
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 Senate Bill 564
3
4| The committee substitute:
5] - Revi ses requirenents for the awardi ng of damages in
nmedi cal nal practice actions, if_ any defendant “shows the
6 court or arbitration panel a wittéen release not to sue
to anY person in partial satjsfaction of damages sued
7 for, torequire setoff for_ all sums received by the
cl ai mant, including econon c and nonecononi ¢ danages,
8 costs, and attorney's fees;
9] - Requires nedical nal practice plaintiffs to execute a
nmedi cal release that allows a defendant health care
10 practitioner to conduct ex parte interviews wth the
11 claimant's treating physicians;
- Revi ses the definition of "simlar health care provider"
12 for purposes of establishing the Prevallln?_pro essi ona
13 standard of care under the di cal Mal practice Act;
- Makes the presuit expert's witten opinion and statenents
14 subj ect to discovery;
15 ] - Creates a procedure and requirenents for presuit
16 nmedi ati on;
- Requires parties to a nedical negligence action to submt
17 to nandatory nedi ation;
18 | - Provi des conditi ons under which an insurer's actions
towards the insured for matters relating to professiona
19 [tability for nedical negligence will_ not be held in bad
faith. In matters relating fo professional liability for
20 nmedi cal negligence, the bill provides factors for
consideration to determnm ne whether an insurer has acted
21 in good faith toward the insured;
22| - Limts the claimant's_recovery, in nedical malpractice
voluntary_blndln? arbitration, to the danages the
23 claimant“is entifled to _recover under genefral |aw,
o4 i ncluding the Wongful Death Act;
- Revi ses the definitions of "nedical expert" and "periodic
25 paynment";
26 | - Revi ses the award of noneconom ¢ danmages to provi de an
aggregate cap in cases involving nultlple clai mants for
27 clfains arising out of the sane inciden
28| - Revi ses. the Good Sanaritan Act to extend inmunity from
civil liability to any hospital, any enployee of " such
29 hospital working in a clinical area™within"the facility
and P[OVIdIng patient care, and any person |licensed to
30 practice nedicine who in good faith renders nedical care
or treatnment necessitated by a sudden, unexpected .
31 situation or occurrence resulting in a serious nedica

condi ti on denmandi ng |nned58te nmedi cal attention, for
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1 which the patient enters the hospital through its
energency roomor traunma center. Under the bill, such
2 imunity applies to any act or om ssion of pFOVIdIn?
nmedi cal "care or treatnent, unless it was unrelated to the
3 orlglnal nedi cal energency and unl ess there was a
4 reckl ess disregard of "t he” consequences;
- Revi ses the Good Samaritan Act to extend immunity from
5 civil liability to any licensed or certified health care
ractitioner 0 provides nedical care or treatnent in a
6 ospital to a patient or person with whomthe
practitioner has no preexisting provider-patient )
7 relationship, when such care of treatnent is necessitated
a sudden or unexpected situation or by an occurrence
8 t hat demands | mmedi ate nedi cal attention, unless the care
or treatnment 1s proven to anount to conduct denonstrating
9 a reckless disregard for the life or health of the
victim Such |nnun|t¥ does not apply to nedical care or
10 treatnent unrelated to the original situation that
demanded i nmedi ate nedical atteéention, "Reckless
11 di sregard” is defined for purposes of extendi ng such
12 i munity;
- Ext ends the wai ver of sovereign immunity to certain
13 health care professionals bY reV|s|nP the definition of
"officer, enployee, or _agent" to include any health care
14 pr of essi onal  whéen PFOVIdIng services in an energency room
15 or trauma center of a Florida-licensed hospital
- Provi des for periodic paynent of future nonecononic
16 damages;
17 | - Limts the claimant's ability to sell or_assign the
PerIOdIC payrment and requires the PerIOdIC aynment to.
18 ast only as long as the claimant [ives or the condition
19 for which the award was nade persists;
- Revi ses provisions for the trier of fact to itenize
20 danmages, as part of a verdict for nedical malpractice
21 actions, to include future | osses; and
- Abol i shes the doctrine of joint and several liability for
22 nmedi cal negligence actions and requires courts to enter
%udPnent oh the basis of each party's percentage of
23 aul't;
24 | - Provi des a contingent effective date.
25
26
27
28
29
30
31
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