CS for CS for CS for SB 564, SB 2120 &
SB 2620 Second Engr ossed
1 Abill to be entitled
2 An act relating to nedical nalpractice;
3 providing | egislative findings; anending s.
4 46. 015, F.S.; revising requirenents for set
5 of fs agai nst damages in nedical mal practice
6 actions if there is a witten rel ease or
7 covenant not to sue; anending s. 456.057, F.S.
8 aut hori zing the release of nedical information
9 to defendant health care practitioners in
10 nedi cal nal practice actions under specified
11 ci rcunstances; anending s. 766.102, F.S;
12 revising requirenents for health care providers
13 provi di ng expert testinony in nedica
14 negl i gence actions; prohibiting contingency
15 fees for an expert wi tness; anending s.
16 766. 106, F.S.; revising requirenents for
17 presuit notice and insurer or self-insurer
18 response to a claim permtting witten
19 guestions during informal discovery; requiring
20 a claimant to execute a nedical release to
21 aut hori ze defendants in nedical negligence
22 actions to take unsworn statenments froma
23 claimant's treating physicians; providing for
24 i nformal discovery w thout notice; inposing
25 limts on such statenents; anmending s. 766.108
26 F.S.; providing for nmandatory nedi ation
27 anending s. 766.202, F.S.; redefining the terns
28 "econoni ¢ damages, " "nedical expert,"
29 "noneconomn ¢ damages," and "periodi c paynent"
30 anending s. 766.206, F.S.; providing for
31 di smissal of a claimunder certain
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1 ci rcunstances; requiring the court to make

2 certain reports concerning a nedical expert who
3 fails to neet qualifications; anending s.

4 766. 207, F.S.; providing for the applicability
5 of the Wongful Death Act and general law to

6 arbitration awards; anending s. 768.041, F.S.

7 revising requirenents for set offs agai nst

8 damages in nedical nmal practice actions if there
9 is awitten rel ease or covenant not to sue;

10 providing legislative intent and findings with
11 respect to the provision of energency nedica

12 services and care by care providers; anendi ng
13 s. 768.13, F.S.; revising guidelines for

14 immunity fromliability under the "Good

15 Samaritan Act"; anending s. 768.77, F.S.

16 prescribing a nethod for item zation of

17 speci fic categories of damages awarded in

18 nedi cal nal practice actions; anending s.

19 768.81, F.S.; requiring the trier of fact to
20 apportion total fault solely anbng the clai nant
21 and joint tortfeasors as parties to an action
22 providing for severability; anending s.
23 766.110, F.S.; limting liability of health
24 care providers providing energency care
25 services in hospitals; providing for hospitals
26 and the state to assune a certain part of
27 liability for negligence by such providers;
28 providing a limt on attorney's fees; providing
29 for severability; providing an effective date.
30
31| Be It Enacted by the Legislature of the State of Florida:

2
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Section 1. Findings.--
(1) The Legislature finds that Florida is in the m dst
of a nedical mal practice insurance crisis of unprecedented

nmagni t ude.
(2) The Legislature finds that this crisis threatens

the quality and availability of health care for all Florida

citizens.
(3) The Legislature finds that the rapidly grow ng

popul ati on and the changi ng denographics of Florida nake it

i nperative that students continue to choose Florida as the

place they will receive their nedical educations and practice

nedi ci ne.
(4) The Legislature finds that Florida is anong the

states with the highest nedical nml practice insurance prem uns

in the nation.

(5) The Legislature finds that the cost of nedical

nmal practice i nsurance has increased dramatically during the

past decade and both the increase and the current cost are

substantially higher than the national average.

(6) The Legislature finds that the increase in nedica

mal practice liability insurance rates is forcing physicians to

practice nedicine without professional liability insurance, to

| eave Florida, to not performhigh-risk procedures, or to

retire early fromthe practice of nedicine

(7) The CGovernor created the Governor's Sel ect Task

Force on Healthcare Professional Liability |Insurance to study

and make recommendati ons to address these probl ens.

(8) The Legislature has reviewed the findi ngs and

recommendati ons of the Governor's Sel ect Task Force on

Heal t hcare Professional Liability |nsurance.

3
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(9) The Legislature finds that the Governor's Sel ect

Task Force on Healthcare Professional Liability Insurance has

establi shed that a nedical nml practice insurance crisis exists

in the State of Florida which can be alleviated by the

adoption of conprehensive |egislatively enacted reforns.

(10) The Legislature finds that naking high-quality

health care available to the citizens of this state is an

overwhel mi ng public necessity.

(11) The Legislature finds that ensuring that

physi cians continue to practice in Florida is an overwhel m ng

public necessity.

(12) The Legislature finds that ensuring the

availability of affordable professional liability insurance

for physicians is an overwhel mi ng public necessity.

(13) The Legislature finds, based upon the findings

and recommendati ons of the Governor's Sel ect Task Force on

Heal t hcare Professional Liability Insurance, the findings and

reconmendati ons of various study groups throughout the nation

and the experience of other states, that the overwhel m ng

public necessities of making quality health care available to

the citizens of this state, of ensuring that physicians

continue to practice in Florida, and of ensuring that those

physi ci ans have the opportunity to purchase affordabl e

professional liability insurance cannot be net unl ess

conpr ehensi ve |l egislation is adopt ed.

(14) The Legislature finds that the provisions of this

act are naturally and logically connected to each other and to

t he purpose of making quality health care available to the

citizens of Florida.
Section 2. Subsection (4) is added to section 46. 015,
Fl orida Statutes, to read

4
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46. 015 Rel ease of parties.--
(4)(a) At trial pursuant to a suit filed under chapter

766 or pursuant to s. 766.209, if any defendant shows the

court that the plaintiff, or his or her legal representative,

has delivered a witten rel ease or covenant not to sue to any

person in partial satisfaction of the damages sued for, the

court shall set off this anount fromthe total anmount of the

danmages set forth in the verdict and before entry of the fina

j udgnent .
(b) The anpbunt of any set off under this subsection

shall include all suns received by the plaintiff, including

econom ¢ and nonecononi ¢ danages, costs, and attorney's fees.
Section 3. Subsection (6) of section 456.057, Florida
Statutes, is anended to read:

456. 057 Omnership and control of patient records;
report or copies of records to be furnished.--

(6) Except in a nedical negligence action or
admi ni strative proceedi ng when a health care practitioner or
provider is or reasonably expects to be naned as a defendant,
information disclosed to a health care practitioner by a
patient in the course of the care and treatnent of such
patient is confidential and may be di sclosed only to other
health care practitioners and providers involved in the care
or treatnment of the patient, or if permtted by witten
aut hori zation fromthe patient or conpelled by subpoena at a
deposition, evidentiary hearing, or trial for which proper
notice has been given or by a nedical information rel ease

executed pursuant to s. 766.106(13) which pernits the taking

of unsworn statenents.
Section 4. Section 766.102, Florida Statutes, is
anended to read:

5
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1 766. 102 Medical negligence; standards of recovery;
2 | expert witness. --
3 (1) In any action for recovery of danages based on the
4 | death or personal injury of any person in which it is alleged
5| that such death or injury resulted fromthe negligence of a
6| health care provider as defined in s. 766.101(1)(b)s—
7 | #68-56(2(b), the claimant shall have the burden of proving by
8 | the greater weight of evidence that the alleged actions of the
9| health care provider represented a breach of the prevailing
10 | professional standard of care for that health care provider
11| The prevailing professional standard of care for a given
12 | health care provider shall be that |evel of care, skill, and
13| treatnment which, in light of all relevant surrounding
14 | circunstances, is recognized as acceptable and appropriate by
15 | reasonably prudent sinilar health care providers.
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(2)3)y(a) If the injury is claimed to have resulted

w
=

fromthe negligent affirmative nedical intervention of the
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health care provider, the claimant nust, in order to prove a
breach of the prevailing professional standard of care, show
that the injury was not within the necessary or reasonably
foreseeabl e results of the surgical, nedicinal, or diagnostic
procedure constituting the nedical intervention, if the
intervention fromwhich the injury is alleged to have resulted
was carried out in accordance with the prevailing professiona
standard of care by a reasonably prudent sinilar health care
provi der.

(b) The provisions of this subsection shall apply only
when the nedical intervention was undertaken with the infornmed
consent of the patient in conpliance with the provisions of s.
766. 103.

(3) t4) The existence of a nedical injury shall not
create any inference or presunption of negligence against a
health care provider, and the clai mant nust nmintain the
burden of proving that an injury was proxi mately caused by a
breach of the prevailing professional standard of care by the
health care provider. However, the discovery of the presence
of a foreign body, such as a sponge, clanp, forceps, surgica
needl e, or other paraphernalia conmonly used in surgical
exam nation, or diagnostic procedures, shall be prim facie
evi dence of negligence on the part of the health care
provi der.

(4) £5)r The Legislature is cognizant of the changing
trends and techniques for the delivery of health care in this
state and the discretion that is inherent in the diagnosis,
care, and treatnment of patients by different health care
providers. The failure of a health care provider to order
perform or adm nister supplenental diagnostic tests shall not
be actionable if the health care provider acted in good faith

8
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and with due regard for the prevailing professional standard
of care.

(5) A person may not give expert testinobny concerning

the prevailing professional standard of care unl ess that

person is a licensed health care provider and neets the

following criteria:

(a) |If the party agai nst whom or on whose behal f the

testinony is offered is a specialist, the expert witness nust:

1. Specialize in the sane specialty as the party

agai nst whom or on whose behalf the testinony is offered; or

2. Specialize in a sinilar speciality that includes

t he eval uation, diagnosis, or treatnent of the nedica

condition that is the subject of the claimand have prior

experience treating sinilar patients.

(b) Have devoted professional tine during the 3 years

i mmedi ately preceding the date of the occurrence that is the

basis for the action to:

1. The active clinical practice of, or consulting with

respect to, the sane or simlar health profession as the

heal th care provider agai nst whom or on whose behal f the

testinony is offered and, if that health care provider is a

specialist, the active clinical practice of, or consulting

wWith respect to, the sane or simlar specialty that includes

t he eval uation, diagnosis, or treatnent of the nedica

condition that is the subject of the claimand have prior

experience treating sinilar patients;

2. The instruction of students in an accredited health

pr of essi onal school or accredited residency programin the

sane or simlar health profession in which the health care

provi der agai nst whom or on whose behalf the testinobny is

offered and, if that health care provider is a specialist, an

9
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accredited health professional school or accredited residency

or clinical research programin the same or sinmilar specialty;

or

3. Aclinical research programthat is affiliated with

an accredited nedical school or teaching hospital and that is

in the sanme or sinilar health profession as the health care

provi der agai nst whom or on whose behalf the testinobny is

offered and, if that health care provider is a specialist, a

clinical research programthat is affiliated with an

accredited health professional school or accredited residency

or clinical research programin the same or similar specialty.

(c) |If the party agai nst whom or on whose behal f the

testinony is offered is a general practitioner, the expert

Wi tness nust have devoted professional time during the 5 years

i mmedi ately preceding the date of the occurrence that is the

basis for the action to:

1. Active clinical practice or consultation as a

general practitioner

2. Instruction of students in an accredited health

pr of essi onal school or accredited residency programin the

general practice of nedicine; or

3. Aclinical research programthat is affiliated with

an accredited nedical school or teaching hospital and that is

in the general practice of nedicine.

(6) A physician |licensed under chapter 458 or chapter

459 who qualifies as an expert w tness under subsection (5)

and who, by reason of active clinical practice or instruction

of students, has know edge of the applicable standard of care

for nurses, nurse practitioners, certified regi stered nurse

anesthetists, certified registered nurse nidw ves, physician

assi stants, or other nedical support staff nay give expert

10
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testinony in a nedical mal practice action with respect to the

standard of care of such nedical support staff.

(7) Notwithstandi ng subsection (5), in a nedica

nmal practice action against a hospital, a health care facility,

or nedical facility, a person may give expert testinony on the

appropriate standard of care as to adnministrative and ot her

nonclinical issues if the person has substantial know edge, by

virtue of his or her training and experience, concerning the

standard of care anobng hospitals, health care facilities, or

nedical facilities of the same type as the hospital, health

care facility, or nedical facility whose acts or omissions are

the subject of the testinony and which are located in the sane

or simlar communities at the tine of the alleged act giving

rise to the cause of action.

(8) |If a health care provider described in subsection

(5), subsection (6), or subsection (7) is providing

eval uation, treatnment, or diagnhosis for a condition that is

not within his or her specialty, a specialist trained in the

eval uation, treatnment, or diagnhosis for that condition shal

be considered a simlar health care provider

(9)t6)(a) In any action for damages involving a claim
of negligence against a physician |licensed under chapter 458,
ost eopat hi ¢ physician |icensed under chapter 459, podiatric
physician |icensed under chapter 461, or chiropractic
physician |icensed under chapter 460 providi ng energency
nedi cal services in a hospital energency departnent, the court
shal |l admit expert nedical testinony only from physicians,
ost eopat hi ¢ physicians, podiatric physicians, and chiropractic
physi ci ans who have had substantial professional experience
within the preceding 5 years whil e assigned to provide
energency nedical services in a hospital enmergency departnent.

11
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(b) For the purposes of this subsection

1. The term "energency nedical services" neans those
nedi cal services required for the inmedi ate di agnosi s and
treatnent of nedical conditions which, if not imediately
di agnosed and treated, could |lead to serious physical or
mental disability or death.

2. "Substantial professional experience" shall be
determ ned by the custom and practice of the nmanner in which
enmergency nedi cal coverage is provided in hospital energency
departnments in the sane or sinmlar localities where the
al | eged negli gence occurred.

(10) In any action alleging nedical nal practice, an

expert witness may not testify on a contingency fee basis.

(11) Any attorney who proffers a person as an expert

W tness pursuant to this section nust certify that such person

has not been found guilty of fraud or perjury in any

jurisdiction.

(12) This section does not limt the power of the

trial court to disqualify or qualify an expert w tness on

grounds other than the qualifications in this section
Section 5. Effective Cctober 1, 2003, and applicable
to notices of intent to litigate sent on or after that date,

subsection (2), paragraphs (a) and (b) of subsection (3), and
subsection (7) of section 766.106, Florida Statutes, are
anended, and subsections (13) and (14) are added to that
section, to read
766. 106 Notice before filing action for nedica
mal practice; presuit screening period; offers for adm ssion of
liability and for arbitration; informal discovery; review. --
(2)(a) After conpletion of presuit investigation
pursuant to s. 766.203 and prior to filing a claimfor nedica

12
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mal practice, a claimant shall notify each prospective
defendant by certified nmail, return recei pt requested, of
intent to initiate litigation for nedical nalpractice. Notice
to each prospective defendant nust include, if available, a

list of all known health care providers seen by the clai nant

for the injuries conpl ai ned of subsequent to the all eged act

of mal practice, all known health care providers during the

2-year period prior to the alleged act of mal practice who

treated or evaluated the claimant, and copies of all of the

nedi cal records relied upon by the expert in signing the

affidavit. The requirenent of providing the list of known

heal th care providers may not serve as grounds for inposing

sanctions for failure to provide presuit discovery.

(b) Following the initiation of a suit alleging

nedi cal nal practice with a court of conpetent jurisdiction
and service of the conplaint upon a defendant, the cl ai mant
shal | provide a copy of the conplaint to the Departnent of
Heal th. The requirenent of providing the conplaint to the
Departnent of Health does not inpair the claimant's | ega
rights or ability to seek relief for his or her claim The
Departnent of Health shall review each incident and deternine
whether it involved conduct by a licensee which is potentially
subject to disciplinary action, in which case the provisions
of s. 456.073 apply.

(3)(a) No suit may be filed for a period of 90 days
after notice is mailed to any prospective defendant. During
t he 90-day period, the prospective defendant's insurer or
self-insurer shall conduct a reviewto deternmine the liability
of the defendant. Each insurer or self-insurer shall have a
procedure for the pronpt investigation, review and evaluation

13
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of clains during the 90-day period. This procedure shal
i nclude one or nore of the follow ng:

1. Internal review by a duly qualified clains
adj ust er;

2. Creation of a panel conprised of an attorney
know edgeabl e in the prosecution or defense of nedica
mal practice actions, a health care provider trained in the
sane or simlar nedical specialty as the prospective
defendant, and a duly qualified clains adjuster

3. A contractual agreenent with a state or |oca
prof essi onal society of health care providers, which nmaintains
a nedi cal review conmmttee

4. Any other sinmilar procedure which fairly and
pronmptly eval uates the pending claim

Each insurer or self-insurer shall investigate the claimin
good faith, and both the claimant and prospective defendant
shal | cooperate with the insurer in good faith. |If the
insurer requires, a claimnt shall appear before a pretrial
screeni ng panel or before a nedical review conmittee and shal
submt to a physical exanmination, if required. Unreasonable
failure of any party to conply with this section justifies
di smissal of clainms or defenses. There shall be no civil
liability for participation in a pretrial screening procedure
i f done without intentional fraud.

(b) At or before the end of the 90 days, the insurer
or self-insurer shall provide the claimant with a response:

1. Rejecting the claim

2. Making a settlenent offer; or

3. Making an offer to arbitrate in which liability is
deened adnmitted and arbitration will be held only ef—adnrssioen

14
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of—t+abi-Hty—antd—fer—arbirtratioen on the i ssue of dammges.

This offer may be nmade contingent upon a linmt of genera
damages.

(7) Informal discovery may be used by a party to
obtai n unsworn statenents, the production of docunents or
t hi ngs, and physical and nmental exami nations, as follows:

(a) Unsworn statenents.--Any party may require other
parties to appear for the taking of an unsworn statenent. Such
statenents may be used only for the purpose of presuit
screening and are not discoverable or admi ssible in any civil
action for any purpose by any party. A party desiring to take
the unsworn statenent of any party nust give reasonable notice
inwiting to all parties. The notice nust state the tine and
pl ace for taking the statenment and the nane and address of the
party to be exanmined. Unless otherwi se inpractical, the
exam nation of any party nust be done at the sane tine by al
other parties. Any party nay be represented by counsel at the
taki ng of an unsworn statenent. An unsworn statenment nay be
recorded el ectronically, stenographically, or on videotape.
The taking of unsworn statenents is subject to the provisions
of the Florida Rules of Civil Procedure and may be ternm nated
for abuses.

(b) Docunents or things.--Any party nay request
di scovery of documents or things. The docunents or things
nmust be produced, at the expense of the requesting party,
within 20 days after the date of receipt of the request. A
party is required to produce di scoverabl e docunents or things
within that party's possession or control

(c) Physical and nental exam nations.--A prospective
defendant may require an injured prospective claimant to
appear for exam nation by an appropriate health care provider

15
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1| The defendant shall give reasonable notice in witing to al

2| parties as to the tine and place for exanination. Unless

3| otherwise inpractical, a prospective claimant is required to
4| submit to only one exam nation on behalf of all potential

5| defendants. The practicality of a single exam nation nust be
6 | determ ned by the nature of the potential claimant's

7| condition, as it relates to the liability of each potenti al

8 | defendant. Such exanination report is available to the parties
9| and their attorneys upon paynent of the reasonable cost of

10 | reproduction and may be used only for the purpose of presuit
11 | screening. O herw se, such exam nation report is confidential
12 | and exenpt fromthe provisions of s. 119.07(1) and s. 24(a),
13| Art. | of the State Constitution.

14 (d) Witten questions.--Any party nay request answers
15| to witten questions, which may not exceed 30, incl uding

16 | subparts. A response nust be nade within 20 days after receipt
17 | of the questi ons.

18 (e) Informal discovery.--It is the intent of the

19 | Legislature that informal discovery may be conducted pursuant
20| to this subsection by any party without notice to any other
21| party.
22 (13) The claimant nust execute a nedical information
23 | release that allows a defendant or his or her |ega
24 | representative to obtain unsworn statenments of the claimant's
25| treating physicians, which statements nust be linited to those
26 | areas that are potentially relevant to the claimof persona
27 | injury or wongful death.
28 Section 6. Section 766.108, Florida Statutes, is
29 | anended to read:
30 766. 108 Mandatory nedi ati on and nmandatory settl enent
31| conference in nedical nalpractice actions.--

16
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1 (1) Wthin 120 days after suit for nedical nal practice
2|is filed, the parties shall engage in nandatory nediation in
3| accordance with s. 44,102, if the parties have not agreed to
4| binding arbitration under s. 766.207. The Florida Rul es of
5| CGvil Procedure apply to nediation held pursuant to this
6 | section.
7 (2)(a){Hr In any action for damages based on persona
8| injury or wongful death arising out of nedical nalpractice,
9 | whether in tort or contract, the court shall require a
10 | settl enment conference at | east 3 weeks before the date set for
11| trial
12 (b) 2y Attorneys who will conduct the trial, parties,
13 | and persons with authority to settle shall attend the
14 | settlenent conference held before the court unl ess excused by
15| the court for good cause.
16 Section 7. Subsections (3), (5), (7), and (8) of
17 | section 766.202, Florida Statutes, are anended to read:
18 766.202 Definitions; ss. 766.201-766.212.--As used in
19 | ss. 766.201-766.212, the term
20 (3) "Econonic damages" neans financial |osses that
21 | whi-eh woul d not have occurred but for the injury giving rise
22| to the cause of action, including, but not limted to, past
23| and future nedical expenses and 80 percent of wage |oss and
24 | 1 oss of earning capacity, to the extent the claimant is
25| entitled to recover such damages under general |aw, including
26 | the Wongful Death Act.
27 (5) "Medical expert" neans a person duly and regularly
28 | engaged in the practice of his or her profession who holds a
29 | health care professional degree froma university or college
30| and who neets the requirenents of an expert witness as set
31| forth in s. 766. 102 has—hat——specia—professtona—trarning—and
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(7) "Noneconom ¢ damages" neans nonfinancial | osses
whi ch woul d not have occurred but for the injury giving rise
to the cause of action, including pain and suffering,

i nconveni ence, physical inpairnment, nental anguish
di sfigurenent, |oss of capacity for enjoynent of life, and
ot her nonfinancial |osses, to the extent the claimant is

entitled to recover such damages under general |aw, including
the Wongful Death Act.
(8) "Periodic paynent" means provision for the

structuring of future econonic danmages paynents, in whole or
in part, over a period of time, as follows:

(a) A specific finding of the dollar anount of
periodi c paynents which will conpensate for these future
damages after offset for collateral sources shall be nade
The total dollar anmount of the periodic paynents shall equa
the dollar anmount of all such future danmages before any
reduction to present val ue.

(b) The defendant shall be required to post a bond or
security or otherwise to assure full payment of these dammges
awarded. A bond is not adequate unless it is witten by a
conpany authorized to do business in this state and is rated
A+ by Best's. |If the defendant is unable to adequately assure
full paynent of the dammges, all damages, reduced to present
val ue, shall be paid to the claimant in a lunp sum No bond
may be cancel ed or be subject to cancellation unless at |east
60 days' advance witten notice is filed with the court and
the claimant. Upon term nation of periodic paynents, the

18
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security, or so nuch as renains, shall be returned to the

def endant .

(c) The provision for paynment of future damages by
periodi c paynents shall specify the recipient or recipients of
the paynents, the dollar anpunts of the paynents, the interval
bet ween paynents, and the nunber of paynents or the period of
time over which paynents shall be nmade.

(d) Any portion of the periodic paynent which is

attributable to nedical expenses that have not yet been

incurred shall term nate upon the death of the claimnt. Any

out st andi ng nedi cal expenses incurred prior to the death of

the claimant shall be paid fromthat portion of the periodic

payrment attributable to nedical expenses.

Section 8. FEffective July 1, 2003 and applicable to
al | causes of action accruing on or after that date, section
766. 206, Florida Statutes, is anended to read:

766. 206 Presuit investigation of nmedical negligence
cl ai ns and defenses by court.--

(1) After the conpletion of presuit investigation by
the parties pursuant to s. 766.203 and any informal discovery
pursuant to s. 766.106, any party nmay file a notion in the
circuit court requesting the court to deternine whether the
opposing party's claimor denial rests on a reasonabl e basis.

(2) If the court finds that the notice of intent to
initiate litigation mailed by the claimant is not in
conpliance with the reasonabl e i nvestigation requirenents of
Ss. 766.201-766.212, including a review of the claimand a

verified witten nedical expert opinion by an expert w tness

as defined in s. 766.202,the court shall dismss the claim

and the person who mail ed such notice of intent, whether the
claimant or the clainmant's attorney, shall be personally

19
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1| liable for all attorney's fees and costs incurred during the
2| investigation and evaluation of the claim including the
3 | reasonabl e attorney's fees and costs of the defendant or the
4 | defendant's insurer.

5 (3) If the court finds that the response nmmiled by a
6 | defendant rejecting the claimis not in conpliance with the
7 | reasonabl e investigation requirenents of ss.766.201-766.212,
8|lincluding a review of the claimand a verified witten nedica
9 | expert opinion by an expert witness as defined in s. 766. 202,
10| the court shall strike the defendant's pl eadi ng. response,—and
11 | The person who mail ed such response, whether the defendant,
12 | the defendant's insurer, or the defendant's attorney, shall be
13 | personally liable for all attorney's fees and costs incurred
14 | during the investigation and evaluation of the claim
15| including the reasonable attorney's fees and costs of the
16 | cl ai mant.
17 (4) If the court finds that an attorney for the
18 | clainmant nailed notice of intent to initiate litigation
19 | wit hout reasonable investigation, or filed a nedica
20 | negligence claimwi thout first mailing such notice of intent
21| which conplies with the reasonabl e investigation requirenents,
22| or if the court finds that an attorney for a defendant mail ed
23| a response rejecting the claimw thout reasonabl e
24 | investigation, the court shall submit its finding in the
25| matter to The Florida Bar for disciplinary review of the
26 | attorney. Any attorney so reported three or nore tines within
27 | a 5-year period shall be reported to a circuit grievance
28 | committee acting under the jurisdiction of the Suprene Court.
29 | If such committee finds probable cause to believe that an
30| attorney has violated this section, such conmittee shal
31| forward to the Suprene Court a copy of its finding

20
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(5)(a) If the court finds that the corroborating
written nedical expert opinion attached to any notice of claim
or intent or to any response rejecting a claimlacked
reasonabl e investigation, or that the nedi cal expert

submtting the opinion did not neet the expert wtness

gualifications as set forth in s. 766.202(5),the court shal

report the nedical expert issuing such corroborating opinion
to the Division of Medical Quality Assurance or its designee.
If such nedical expert is not a resident of the state, the
di vi sion shall forward such report to the disciplining
authority of that nedical expert.

(b) The court shall ray refuse to consider the
testinony or opinion attached to any notice of intent or to

any response rejecting a clai mof sueh an expert who has been

disqualified three tines pursuant to this section

Section 9. Subsection (7) of section 766.207, Florida
Statutes, is anended to read:

766. 207 Voluntary binding arbitration of nedica
negl i gence cl ai ns. - -

(7) Arbitration pursuant to this section shal
preclude recourse to any other renedy by the clai mant agai nst
any participating defendant, and shall be undertaken with the
under st andi ng t hat damages shall be awarded as provi ded by

general law, including the Wongful Death Act, subject to the

following lintations:

(a) Net econonic damages shall be awardabl e,
including, but not limted to, past and future nedica
expenses and 80 percent of wage |oss and | oss of earning
capacity, offset by any collateral source paynents.

(b) Nonecononic damages shall be linmted to a maxi mum
of $250, 000 per incident, and shall be calculated on a

21
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percentage basis with respect to capacity to enjoy life, so
that a finding that the claimant's injuries resulted in a
50-percent reduction in his or her capacity to enjoy life
woul d warrant an award of not nore than $125, 000 nonecononi c
damages.

(c) Damages for future econonic |osses shall be
awarded to be paid by periodic paynments pursuant to s.

766. 202(8) and shall be offset by future collateral source
paynents.

(d) Punitive damages shall not be awarded.

(e) The defendant shall be responsible for the paynment
of interest on all accrued damages with respect to which
i nterest woul d be awarded at trial

(f) The defendant shall pay the clainmant's reasonabl e
attorney's fees and costs, as determined by the arbitration
panel, but in no event nore than 15 percent of the award,
reduced to present val ue.

(g) The defendant shall pay all the costs of the
arbitration proceeding and the fees of all the arbitrators
other than the administrative | aw judge.

(h) Each defendant who subnits to arbitration under
this section shall be jointly and severally liable for al
danmages assessed pursuant to this section

(i) The defendant's obligation to pay the claimant's
danmages shall be for the purpose of arbitration under this
section only. A defendant's or claimant's offer to arbitrate
shal |l not be used in evidence or in argument during any
subsequent litigation of the claimfollowi ng the rejection
t her eof .

22
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(j) The fact of mmking or accepting an offer to
arbitrate shall not be admissible as evidence of liability in

any collateral or subsequent proceeding on the claim

(k) Any offer by a claimant to arbitrate nust be nade
to each defendant agai nst whomthe cl ai rant has made a claim
Any offer by a defendant to arbitrate nust be nade to each
clai mant who has joined in the notice of intent to initiate
litigation, as provided in s. 766.106. A defendant who
rejects a claimant's offer to arbitrate shall be subject to
the provisions of s. 766.209(3). A clainmant who rejects a
defendant's offer to arbitrate shall be subject to the
provi sions of s. 766.209(4).

(1) The hearing shall be conducted by all of the
arbitrators, but a majority may determ ne any question of fact
and render a final decision. The chief arbitrator shal
decide all evidentiary nmatters.

The provisions of this subsection shall not preclude
settlenment at any tine by nutual agreement of the parti es.

Section 10. Subsection (4) is added to section
768.041, Florida Statutes, to read

768. 041 Rel ease or covenant not to sue.--

(4)(a) At trial pursuant to a suit filed under chapter

766, or at trial pursuant to s. 766.209, if any defendant

shows the court that the plaintiff, or his or her |lega

representative, has delivered a witten rel ease or covenant

not to sue to any person in partial satisfaction of the

damages sued for, the court shall set off this amount fromthe

total anount of the danmmges set forth in the verdict and

before entry of the final judgnent.

23
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(b) The anpbunt of the set off pursuant to this

subsection shall include all suns received by the plaintiff,

i ncl udi ng econoni ¢ and nonecononi ¢ danages, costs, and

attorney's fees.

Section 11. Legislative findings and intent.--The

Legislature finds and declares it to be of vital inportance

t hat energency services and care be provided by hospitals,

physi ci ans, and energency nedical services providers to every

person in need of such care. The Legislature finds that

energency services and care providers are critical elenents in

responding to di saster and energency situations that m ght

affect our local comunities, state, and country. The

Legi sl ature recogni zes the i nportance of maintaining a viable

system of providing for the energency nedical needs of the

state's residents and visitors. The Legislature and the

Federal Governnment have required such providers of energency

nedi cal services and care to provide energency services and

care to all persons who present to hospitals seeking such

care. The Legislature finds that the Legislature has further

mandat ed that prehospital energency nedical treatnent or

transport may not be deni ed by energency nedi cal services

providers to persons who have or are likely to have an

energency nedi cal condition. Such governnmental requirenents

have i nposed a unilateral obligation for energency services

and care providers to provide services to all persons seeking

energency care without ensuring paynent or other consideration

for provision of such care. The Legislature al so recogni zes

t hat energency services and care providers provide a

si gni fi cant anmpbunt of unconpensated energency nedical care in

furtherance of such governnental interest. The Legislature

finds that a significant proportion of the residents of this

24
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state who are uninsured or are Medicaid or Medicare recipients

are unabl e to access needed health care because health care

providers fear the increased risk of nedical mal practice

liability. The Legislature finds that such patients, in order

to obtain nedical care, are frequently forced to seek care

t hrough providers of energency nedical services and care. The

Legislature finds that providers of energency nedical services

and care in this state have reported significant problens with

both the availability and affordability of professiona

liability coverage. The Legislature finds that nedica

mal practice liability insurance prem uns have increased

dramatically, and a nunber of insurers have ceased providing

nedi cal nal practice insurance coverage for energency nedica

services and care in this state. This results in a functiona

unavai lability of nedical mal practice insurance coverage for

sone providers of energency nedical services and care. The

Legislature further finds that certain specialist physicians

have resigned fromserving on hospital staffs or have

ot herwi se declined to provide on-call coverage to hospita

energency departnents due to i ncreased nedi cal nal practice

liability exposure created by treating such energency

departnent patients. It is the intent of the Legislature that

hospital s, energency nedi cal services providers, and

physi cians be able to ensure that patients who m ght need

energency nedical services treatnent or transportation or who

present to hospitals for emergency nedical services and care

have access to such needed services.
Section 12. Subsection (2) of section 768.13, Florida
Statutes, is anended to read:

768.13 Good Samaritan Act; imunity fromcivil
liability.--
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(2)(a) Any person, including those licensed to
practice nedicine, who gratuitously and in good faith renders

energency care or treatnent either in direct response to
energency situations related to and arising out of a public
heal t h energency decl ared pursuant to s. 381.00315, a state of
ener gency whi ch has been declared pursuant to s. 252.36 or at
the scene of an energency outside of a hospital, doctor's
of fice, or other place having proper nedical equipnent,
wi t hout objection of the injured victimor victins thereof,
shall not be held liable for any civil danages as a result of
such care or treatnent or as a result of any act or failure to
act in providing or arranging further nedical treatnent where
the person acts as an ordi nary reasonably prudent person would
have acted under the same or sinilar circunstances.

(b)1. Any health care provider, including a hospita

| i censed under chapter 395, providing energency services

pursuant to obligations inposed by 42 U S.C. s. 1395dd, s.
395.401, or s. 401. 45 any—enptoyee—of—such—hospital—working—+n

e eat : I I I I

shall not be held liable for any civil danages as a result of
such nedical care or treatnent unless such danages result from
providing, or failing to provide, nedical care or treatnment
under circunstances denonstrating a reckless disregard for the
consequences so as to affect the life or health of another. A
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heal th care provider under s. 768.28(9)(b)2.b. does not
include a |licensed health care practitioner who is providing

energency services to a person with whomthe practitioner has

an established provider-patient relationship outside of the

ener gency room setting.

2. The immunity provided by this paragraph applies

dees—not—appty to damages as a result of any act or omi ssion
of providing nedical care or treatnent, including diagnosis:

a. Wich occurs prior to the tine after the patient is

stabilized and is capable of receiving nedical treatnent as a
nonener gency patient, unless surgery is required as a result
of the enmergency within a reasonable tine after the patient is
stabilized, in which case the imunity provided by this

par agraph applies to any act or onission of providing nedical
care or treatnent which occurs prior to the stabilization of
the patient follow ng the surgery; and efr

b. Related Ynretated to the original nedica
ener gency.

3. For purposes of this paragraph, "reckless
disregard" as it applies to a given health care provider
rendering energency nedical services shall be such conduct
t hat whiehr a health care provider knew or should have known,

at the tinme such services were rendered, created an
unreasonabl e risk of injury so as to affect the life or health

of another, and such risk was substantially greater than that

which is necessary to nmake the conduct negli gent. wotte—be
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e—TFhe—tie—constrarnts—inposet—by—coexisting
effergences—

4. Every energency care facility granted inmmunity
under this paragraph shall accept and treat all energency care
patients within the operational capacity of such facility
wi thout regard to ability to pay, including patients
transferred from another energency care facility or other
health care provider pursuant to Pub. L. No. 99-272, s. 9121
The failure of an energency care facility to conply with this
subpar agraph constitutes grounds for the departnent to
initiate disciplinary action against the facility pursuant to
chapt er 395.

(c)1. Any health care practitioner as defined in s.
456.001(4) who is in a hospital attending to a patient of his
or her practice or for business or personal reasons unrel ated

to direct patient care, and who voluntarily responds to

provide care or treatnent to a patient with whomat that tine

the practitioner does not have a then-existing health care

pati ent - physi ci an rel ati onshi p, and when such care or

treatnent is necessitated by a sudden or unexpected situation

or by an occurrence that demands i medi ate nedical attention

shall not be held liable for any civil danages as a result of

any act or onission relative to that care or treatnent, unless

that care or treatnent is proven to anount to conduct that is

willful and wanton and would likely result ininjury so as to

affect the life or health of another
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2. The immnity provided by this paragraph does not

apply to damages as a result of any act or omi ssion of

providing nedical care or treatnent unrelated to the origina

situati on that denmanded i nmedi ate nedi cal attention

3. For purposes of this paragraph, the Legislature's

intent is to encourage health care practitioners to provide

necessary energency care to all persons w thout fear of

litigation as described in this paragraph

© 00 N o O W DN P
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19

20 Section 13. Section 768.77, Florida Statutes, is

21 | anended to read

22 768.77 ltem zed verdict.--

23 (1) Except as provided in subsection (2),in any

24 | action to which this part applies in which the trier of fact
25| determines that liability exists on the part of the defendant,
26 | the trier of fact shall, as a part of the verdict, itenize the
27 | anobunts to be awarded to the claimant into the foll ow ng

28 | categories of danmges:

29 (a) ) Amounts intended to conpensate the clainmant for
30 | econonic | osses;

31
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(b) 2y Amounts intended to conpensate the clainmant for
noneconom c | osses; and

(c) 3y Amounts awarded to the claimant for punitive
danmages, if applicable.

(2) In any action for danages based on personal injury

or wongful death arising out of nedical nml practice, whether

in tort or contract, to which this part applies in which the

trier of fact determines that liability exists on the part of

the defendant, the trier of fact shall, as a part of the

verdict, item ze the anobunts to be awarded to the cl ai mant

into the foll owi ng categories of danages:

(a) Anopunts intended to conpensate the claimant for

1. Past econonic |osses; and

2. Future econonic |osses, not reduced to present

val ue, and the nunber of years or part thereof which the award

is intended to cover;

(b) Anpunts intended to conpensate the claimant for

1. Past noneconom c | osses; and

2. Future nonecononic |osses and the nunber of years

or part thereof which the award is intended to cover; and

(c) Anpunts awarded to the claimant for punitive

damages, if applicable.

Section 14. Subsection (5) of section 768.81, Florida
Statutes, is anended to read:

768.81 Conparative fault.--

(5) Notwi thstandi ng any provision of anything—+n | aw
to the contrary, in an action for damages for personal injury

or wongful death arising out of nmedical nal practice, whether
in contract or tort, the trier of fact shall apportion the

total fault only anong the claimant and all the joint

tortfeasors who are parties to the action when the case is

30
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submitted to the jury for deliberation and rendition of the
ver di ct when—an—apportionment—of—damages—pursvant—to—this
. . L I " I N T w .
07— t4 b e . I "
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bty

Section 15. |If any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

the act which can be given effect without the invalid

provision or application, and to this end the provisions of

this act are severabl e.

Section 16. Subsections (3), (4), (5, (6), (7), (8),
and (9) are added to section 766.110, Florida Statutes, to
read:

766.110 Liability of health care facilities.--
(3) Menbers of the nedical staff of a hospita
i censed under chapter 395 and any professional group

conpri sed of such persons shall be imune fromliability for

all damages in excess of $100, 000 per incident arising from

nedical injuries to patients resulting fromnegligent acts or

om ssions of such nedical staff nenbers in the perfornmance of

energency nedical services as defined in s. 768.13(2), and no

nmenber of the nedical staff of a hospital and no professiona

group conprised of such persons shall be liable to pay any

danages in excess of $100,000 to any person or persons for any

single incident of nedical negligence that causes injuries to

a patient or patients in the perfornmance of energency nedica

servi ces.
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(4) Subject tothe limtations set forth in subsection

(5), every hospital licensed under chapter 395 shall assune

liability for all damages in excess of $100, 000 per incident

arising fromnedical injuries to patients resulting from

negligent acts or onissions on the part of nenbers of its

nedi cal staff in the perfornmance of energency nedi cal services

as defined by s. 768.13(2). For the purposes of this section

a health care provider does not include a licensed health care

practitioner who is providing energency services to a person

with whomthe practitioner has an established provider-patient

relati onshi p outside of the energency room setting.

(5) No person or persons may recover danages from a

hospital licensed under chapter 395, or its insurer, in excess

of $2.5 nillion per incident arising fromnedical injuries to

a patient or patients caused by negligent acts or om ssions on

the part of the hospital or nenbers of the hospital's nedica

staff in the performance of energency nedical services as

defined in s. 768.13(2), and no hospital or hospital insurer

shall be liable to pay any claimor judgnment in an anount in

excess of $2.5 million for a single incident of nedica

negl i gence on the part of the hospital or nenbers of the

hospital's nedical staff that causes injuries to a patient or

patients in the performance of energency nedical services.

(6) Because of the overriding public necessity for

hospitals to provide trauna care and energency nedica

services to the public at large, the state assunes

responsibility for paynment of reasonabl e conpensation to

persons who are barred fromrecovery of certain danages due to

subsection (5). Application for paynent of such damages shal

commence with the filing of a clains bill. The Legislature
shal|l process a clains bill for conpensation under this
32
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1| subsection in the sanme manner as a clains bill that seeks
2 | conpensation for danages barred fromrecovery under the
3| doctrine of sovereign inmunity.
4 (7) No attorney may charge, denand, receive, or
5] collect, for services rendered, fees in excess of 25 percent
6 | of any anpbunt awarded by the Legislature pursuant to
7 | subsection (6).
8 (8) Nothing in this section constitutes a waiver of
9| sovereign immunity under s. 768.28, nor shall this section
10| inmpair the immnities currently recogni zed for public
11| hospitals or teaching hospitals as defined in s. 408.07.
12 Section 17. Except as otherw se provided herein, this
13 | act shall take effect July 1, 2003, and shall apply to causes
14 | of action accruing on or after that date.
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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