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HB 0693 2003
A Dbill to be entitled

An act relating to the Florida Wrkers’ Conpensation

| nsurance Quaranty Associ ation, |ncorporated; anending s.
631.904, F.S.; revising definitions; amending s. 631.913,
F.S.; limting the corporation’s obligation for a covered
claimfor return of unearned prem um anending s. 631.923,
F.S.; authorizing the corporation to recover the anount of
certain covered clainms; amending s. 631.924, F.S.;

i ncludi ng insolvent insurers under provisions for a stay
of proceedings; creating s. 631.933, F.S.; providing

severability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 631.904, Florida Statutes, is anmended
to read:

631.904 Definitions.--As used in this part, the term

(1) “Affiliate” neans a person who directly, or indirectly

t hrough one or nore internediaries, controls, is controlled by,

or is under common control with a specified person on Decenber

31 of the year prior to the year in which the insurer becones an

i nsol vent insurer.

(2) “Control” neans the possession, direct or indirect, of

the power to direct or cause the direction of the nanagenent and

policies of a person, whether through the ownership of voting

securities, the holding of proxies by contract other than a

commercial contract for goods or nonmahagenent services, or

ot herwi se, unless the power is solely the result of an offici al

position with or corporate office held by the person. Control

shall be presuned to exist if a person, directly or indirectly,
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owns, controls, holds with the power to vote, or hol ds proxies

representing 10 percent or nore of the voting securities or

voti ng power of any other person. This presunpti on nay be

rebutted by a showing that control does not exist in fact.
(3)) "Corporation" neans the Florida Wrkers'

Conpensati on I nsurance Guaranty Associ ation, |ncorporated.

(42 "Covered claint nmeans an unpaid claim including a
claimfor return of unearned prem uns, which arises out of, is
within the coverage of, and is not in excess of the applicable
l[imts of, an insurance policy to which this part applies, which
policy was issued by an insurer and which claimis nade on
behal f of a claimnt or insured who was a resident of this state
at the time of the injury. The term"covered claint does not
i ncl ude:_

(a) Any anmount sought as a return of prem um under any
retrospective rating plan;

(b) Any anmobunt due any reinsurer, insurer, insurance pool,
or underwiting association, as subrogation recoveries or
ot herwi se; e+

(c) Any return of premumresulting froma policy that was
not in force on the date of the final order of |iquidation; or

(d) Any claimby or against an insured whose net worth

exceeds $25 million on Decenber 31 of the year prior to the year

in which the insurer becones an insolvent insurer, provided an

insured’s net worth on that date shall be deened to include the

aggregate net worth of the insured and all of its subsidiaries

and affiliates as cal cul ated on a consoli dated basis. However,

t he excl usi on under this paragraph shall not apply to clains

agai nst an insured that is a governnental entity or an insured

if:
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1. The insured has:

a. Applied for or consented to the appoi ntnent of a

receiver, trustee, or liquidator for all or a substantial part

of its assets

b. Filed a voluntary petition in bankruptcy; or

c. Filed a petition or an answer seeking reorgani zati on or

arrangenent with creditors or to take advantage of any

i nsol vency | aw; or

2. An order, judgnent, or decree is entered by a court of

conpetent jurisdiction, on the application of a creditor,

adj udi cating the insured bankrupt or insolvent or approving a

petition seeking reorgani zation of the insured or all or a

substantial part of its assets.

Menber insurers have no right of subrogation against the insured
of any insolvent insurer. This provision shall be applied
retroactively to cover clains of an insolvent self-insurance
fund resulting fromaccidents or |losses incurred prior to
January 1, 1994, regardl ess of the date the Departnent of
I nsurance filed a petition in circuit court alleging insolvency
and the date the court entered an order appointing a receiver.
(5)3> "Departnment" neans the Departnent of I|nsurance.
(6) “CGovernnental entity” neans any state, county,

muni ci pality, or special district or any subdivision or agency

of a state, county, or municipality.
(7)&4 "lInsolvency" neans that condition in which all of

the assets of the insurer, if nmade i mredi ately avail able, would

not be sufficient to discharge all of its liabilities or that
condition in which the insurer is unable to pay its debts as

t hey becone due in the usual course of business. Wen the
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context of any provision of this part so indicates, insolvency

al so includes inpairnent of surplus or inpairnent of capital.

(8)65)F "lInsolvent insurer" means an insurer that was
aut horized to transact insurance in this state, either at the
time the policy was issued or when the insured event occurred,
and agai nst which an order of liquidation with a finding of
i nsol vency has been entered by a court of conpetent jurisdiction
if such order has becone final by the exhaustion of appellate
revi ew

(9)66) "lInsurer" neans an insurance carrier or self-

i nsurance fund authorized to insure under chapter 440. For
purposes of this act, "insurer" does not include a qualified

| ocal government self-insurance fund, as defined in s. 624.4622,
or an individual self-insurer as defined in s. 440. 385.

(10) A~ "Self-insurance fund" means a group self-insurance
fund authorized under s. 624.4621, a commercial self-insurance
fund witing workers' conpensation insurance authorized under s.
624. 462, or an assessabl e nutual insurer authorized under s.

628. 6011. For purposes of this act, "self-insurance fund" does
not include a qualified |ocal governnment self-insurance fund, as
defined in s. 624.4622, or an individual self-insurer as defined
ins. 440. 385.

Section 2. Subsection (1) of section 631.913, Florida
Statutes, is anended to read:

631. 913 Powers and duties of the corporation.--

(1) The corporation is obligated to the extent of the ful
anount of the covered cl ai ns:

(a) Existing before the adjudication of insolvency and

arising within 30 days after the determ nation of insolvency;
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(b) Existing before the policy expiration date if |ess

than 30 days after the determnation of insolvency; or
(c) Existing before the insured replaces the policy or
causes its cancellation, if the insured does so within 30 days

after the determ nation of insolvency.

Not wi t hst andi ng such criteria, the corporation’s obligation for

a covered claimfor the return of unearned prem umshall not

exceed $50, 000 per policy. In addition, the corporation is not

obligated to a policyholder or claimant in an anmount in excess
of the obligation of the insolvent insurer under the policy from
whi ch the claimarises.

Section 3. Subsection (5) is added to section 631.923,
Florida Statutes, to read:

631.923 Effect of paid clains.--

(5) The corporation shall have the right to recover the

anount of any covered claimpaid on behalf of:

(a) An insured whose net worth exceeds $25 nmillion on

Decenber 31 of the year prior to the year in which the insurer

beconmes an insolvent insurer, provided an insured’s net worth on

that date shall be deened to include the aggregate net worth of

the insured and all of its subsidiaries and affiliates, as

cal cul ated on a consoli dated basis; or

(b) Any person who is an affiliate of the insolvent

i nsurer,

and whose liability obligations to other persons are satisfied

in whole or in part by paynents made pursuant to this part.
Section 4. Section 631.924, Florida Statutes, is anmended

to read:
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631.924 Stay of proceedi ngs; reopening of default

judgnents.--All proceedings in which the insolvent insurer or

self-insurance fund is a party or is obligated to defend a party
in any court or before any quasi-judicial body or administrative
board in this state nust be stayed for 6 nonths, or such
additional period fromthe date the insolvency is adjudicated,
by a court of conpetent jurisdiction to allow proper defense by
the association of all pending causes of action as to any
covered clainms. The stay may be extended for a period of tine
greater than 6 nonths upon proper application to a court of
conpetent jurisdiction. The association, either on its own
behal f or on behalf of the insured, nmay apply to have any

j udgment, order, decision, verdict, or finding based on the

default of the insolvent insurer or self-insurance fund or its

failure to defend an insured set aside by the sane court or
adm ni strator that nmade the judgnent, order, decision, verdict,
or finding and may defend against the claimon the nerits. If
t he association so requests, the stay of proceedi ngs may be
shortened or wai ved.

Section 5. Section 631.933, Florida Statutes, is created
to read:

631. 933 Severability.--If any provision of this part or the

application thereof to any person or circunstance is held invalid,

such invalidity does not affect other provisions or applications of

this part which can be given effect without the invalid application

or provision, and to this end the provisions of this part are

decl ared sever abl e.

Section 6. This act shall take effect upon beconming a | aw.
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