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A Dbill to be entitled

An act relating to nedical negligence; anending s.
766.102, F.S.; providing criteria for an expert w tness
giving certain testinony; creating s. 766.1025, F.S.;
prohibiting certain policies which discourage providing
expert testinony as agai nst public policy; creating s.
766. 1026, F.S.; providing a civil renmedy for a violation
of s. 766.1025, F.S.; anending s. 766.202, F.S.;
redefining the term“nedical expert”; anmending s. 766. 104,
F.S.; increasing an automatic extension of the statute of
limtations in certain nedical negligence cases; anmendi ng
S. 766.106, F.S.; providing additional requirenents with
respect to notice before filing an action for nedical

mal practice; providing requirenments with respect to
certain responses; providing for sworn statenents;
providing for witten questions; anmending s. 766.113,
F.S.; prohibiting settlenent agreenents restricting

di scl osure; anending s. 766.205, F.S.; revising |anguage
with respect to presuit discovery of medical negligence
cl aims and defenses; anending s. 766.206, F.S.; providing
additional requirenments with respect to presuit

i nvestigation of nedical negligence clains; creating s.
766. 2075, F.S.; providing for mandatory nedi ati on;

provi ding for the apportionnment of fault with respect to
medi cal mal practice; providing for application; providing

effective dates.

Be It Enacted by the Legislature of the State of Florida:
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Section 1. Section 766.102, Florida Statutes, is anmended
to read:

766. 102 Medi cal negligence; standards of recovery.--

(1) In any action for recovery of danages based on the
death or personal injury of any person in which it is alleged
that such death or injury resulted fromthe negligence of a
health care provider as defined in s. 768.50(2)(b), the claimant
shal |l have t he burden of proving by the greater wei ght of
evi dence that the alleged actions of the health care provider
represented a breach of the prevailing professional standard of
care for that health care provider. The prevailing professional
standard of care for a given health care provider shall be that
| evel of care, skill, and treatnent which, in |light of al
rel evant surroundi ng circunstances, is recoghized as acceptable
and appropriate by reasonably prudent simlar health care
provi ders.

(2) A person may not give expert testinony concerning the

prevailing professional standard of care unless that person is a

i censed health care provider and neets the following criteria:

(a) If the party agai nst whom or on whose behal f the

testinony is offered is a specialist, the expert wtness nust:

1. Specialize in the sane specialty as the party agai nst

whom or on whose behalf the testinony is offered; or

2. Specialize in a simlar specialty that includes the

eval uation, diagnosis, or treatnment of the nedical condition

that is the subject of the conplaint and have prior experience

treating sim/lar patients.

(b) During the 3 years inmmedi ately precedi ng the date of

the occurrence that is the basis for the action, the expert

w tness nust have devoted professional time to:
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1. The active clinical practice of, or consulting with

respect to, the sane or simlar health profession as the health

care provi der agai nst whom or on whose behalf the testinony is

offered and, if that health care provider is a specialist, the

active clinical practice of, or consulting with respect to, the

sane specialty or a simlar specialty that includes the

eval uati on, diagnosis, or treatnment of the nedical condition

that is the subject of the action and have prior experience

treating simlar patients;

2. The instruction of students in an accredited health

pr of essi onal school or accredited residency programin the sane

or simlar health profession as the health care provi der agai nst

whom or on whose behalf the testinony is offered and, if that

health care provider is a specialist, an accredited health

pr of essi onal school or accredited residency or clinical research

programin the sane or simlar specialty; or

3. Aclinical research programthat is affiliated with an

accredi ted nedical school or teaching hospital and that is in

the sane or simlar health profession as the health care

provi der agai nst whom or on whose behalf the testinony is

offered and, if that health care provider is a specialist, a

clinical research programthat is affiliated wth an accredited

heal t h professional school or accredited residency or clinica

research programin the sanme or simlar specialty.
(3) Notw thstandi ng subsection (2), if the health care

provi der agai nst whom or on whose behalf the testinony is

offered is a general practitioner, the expert w tness, during

the 3 years i medi ately preceding the date of the occurrence

that is the basis for the action, nust have devoted his or her

professional tine to:
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(a) Active clinical practice or consultation as a genera

practitioner;

(b) Instruction of students in an accredited health

pr of essi onal school or accredited residency programin the

general practice of nedicine; or

(c) Aclinical research programthat is affiliated with

an accredited nedi cal school or teaching hospital and that is in

t he general practice of nedicine.

(4) Notw thstandi ng subsection (2), a physician |icensed

under chapter 458 or chapter 459 who qualifies as an expert

under this section and who by reason of active clinical practice

or instruction of students has know edge of the applicable

standard of care for nurses, nurse practitioners, certified

regi stered nurse anesthetists, certified registered nurse

m dwi ves, physician assistants, or other nedical support staff

may give expert testinony in a nedical mal practice action with

respect to the standard of care of such nedi cal support staff.

(5) In an action alleging nedical nal practice, an expert

witness may not testify on a contingency fee basis.

(6) This section does not limt the power of the trial

court to disqualify or qualify an expert w tness on grounds

other than the qualifications in this section.

(7) Notw thstandi ng subsection (2), in a nedica

mal practi ce action against a hospital or other health care or

nmedical facility, a person nmay give expert testinony on the

appropriate standard of care as to adninistrative and ot her

nonclinical issues if the person has substantial know edge, by

virtue of his or her training and experience, concerning the

standard of care anong hospitals or health care or nedica

facilities of the sane type as the hospital, health care
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120 facility, or nedical facility whose actions or inactions are the

121| subject of this testinpny and which are |ocated in the sane or

122 simlar communities at the tine of the alleged act giving rise
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o T E hi | o blLish
Lati lard_of : . : I

(8)3)3(a) If the injury is clained to have resulted from
the negligent affirmative nedical intervention of the health
care provider, the claimant nust, in order to prove a breach of
the prevailing professional standard of care, show that the
injury was not within the necessary or reasonably foreseeable
results of the surgical, nedicinal, or diagnostic procedure
constituting the nedical intervention, if the intervention from
which the injury is alleged to have resulted was carried out in
accordance with the prevailing professional standard of care by
a reasonably prudent simlar health care provider

(b) The provisions of this subsection shall apply only

when the nedical intervention was undertaken with the inforned
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consent of the patient in conpliance with the provisions of s.

766. 103.

(9)4)> The existence of a nedical injury shall not create
any inference or presunption of negligence against a health care
provi der, and the claimant nust maintain the burden of proving
that an injury was proximately caused by a breach of the
prevailing professional standard of care by the health care
provi der. However, the discovery of the presence of a foreign
body, such as a sponge, clanp, forceps, surgical needle, or
ot her paraphernalia commonly used in surgical, exam nation, or
di agnosti c procedures, shall be prima facie evidence of
negligence on the part of the health care provider.

(10) (5 The Legislature is cognizant of the changing
trends and techniques for the delivery of health care in this
state and the discretion that is inherent in the diagnosis,
care, and treatnment of patients by different health care
providers. The failure of a health care provider to order,
perform or adm nister supplenental diagnostic tests shall not
be actionable if the health care provider acted in good faith
and with due regard for the prevailing professional standard of
care.

(11)¢6)(a) |In any action for damages involving a claim of
negl i gence agai nst a physician |icensed under chapter 458,
ost eopat hi ¢ physician |icensed under chapter 459, podiatric
physi ci an |icensed under chapter 461, or chiropractic physician
| i censed under chapter 460 providing energency nedical services
in a hospital energency departnent, the court shall admt expert
medi cal testinony only from physicians, osteopathic physicians,
podi atri c physicians, and chiropracti ¢ physicians who have had

substanti al professional experience within the preceding 5 years
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whi | e assigned to provide energency nedical services in a

hospi tal energency departnent.

(b) For the purposes of this subsection:

1. The term"energency nedical services" nmeans those
medi cal services required for the i medi ate di agnosi s and
treatment of nedical conditions which, if not inmediately
di agnosed and treated, could |l ead to serious physical or nental
di sability or death.

2. "Substantial professional experience" shall be
determ ned by the custom and practice of the manner in which
energency nedi cal coverage is provided in hospital energency
departnents in the sane or simlar localities where the all eged
negl i gence occurred.

(12) However, if any health care providers described in

subsection (2), subsection (3), or subsection (4) are providing

treatnent or diagnosis for a condition that is not within his or

her specialty, a specialist trained in the treatnent or

di agnosis for that condition shall be considered a "sim|lar

health care provider."
Section 2. Section 766.1025, Florida Statutes, is created

to read:

766. 1025 Prohibited policies.--Any policy, witten or

oral, of any private or public educational institution, any

private or public health care facility, any professiona

associ ati on, any pharnaceuti cal corporation, any manufacturer of

a drug, nedical product, or nedical device, any insurer, self-

insurance trust, risk retention group, joint underwiting

association, fund, or simlar entity, or any health maintenance

organi zati on whi ch prohi bits or di scourages providi ng expert

testi nony shall be void as agai nst public policy.
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Section 3. Section 766.1026, Florida Statutes, is created

to read:

766.1026 Civil renedy.--Any person may bring a civil

action to:

(1) Enjoin a person or entity who has violated or is

violating the provisions of s. 766.1025.

(2) otain a civil penalty of not nore than $10, 000 for

each viol ation

Upon proof that the prohibited policy exists, there shall arise

a rebuttable presunption that the existence of the policy caused

irreparable injury to the clainant. The burden then shifts to

the defendant institution to prove by a preponderance of the

evidence that the clainant was not injured by denonstrating

that, in the absence of the policy, the witness wuld

neverthel ess have not allowed hinself or herself to be retai ned

by the claimant. In any civil action involving a violation of

the provisions of s. 766.1025 where an injury has occurred,

reasonabl e attorney’s fees and costs shall be awarded to the

prevailing party. The award of fees and costs shall becone part

of the judgnent and subject to execution as the | aw all ows.
Section 4. Subsection (5) of section 766.202, Florida
Statutes, is anended to read:
766.202 Definitions; ss. 766.201-766.212.--As used in ss.
766. 201-766. 212, the term

(5) "Medical expert" means a person duly and regularly

engaged in the practice of his or her profession who holds a
health care professional degree froma university or college and

has had special professional training, know edge, or and

experi ence of—onepossessed of specialhealth care khow edge or
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ski about the subject upon which he or she is called to

testify or provide an opinion and is famliar with the

eval uati on, diagnhosis, or treatnent of the nedical condition at

i ssue. Such expert shall certify that he or she has had

experience in the evaluation, diagnosis, or treatnent of this

condition. In order to avoid the appearance of inpropriety, a

nmedi cal expert opinion submtted on behalf of a defendant shal

not be provided by a nenber of the same self-insurance trust or

risk retention group as the defendant, by a health care

professional who is insured by the sane professional liability

insurance carrier as the defendant, or by a health care provider

who i s enpl oyed by the sane enpl oyer as the defendant or in a

prof essi onal associ ation, partnership, or joint venture with the

def endant .

Section 5. Subsection (2) of section 766.104, Florida
Statutes, is anended to read:

766. 104 Pleading in nedical negligence cases; claimfor
puni tive damages; authorization for release of records for
i nvestigation. --

(2) Upon petition to the clerk of the court where the suit
will be filed and paynment to the clerk of a filing fee, not to
exceed $25, established by the chief judge, an autonatic 180-day
90-day extension of the statute of limtations shall be granted
to all ow the reasonabl e i nvestigation required by subsection
(1). This period shall be in addition to other tolling periods.
No court order is required for the extension to be effective.
The provisions of this subsection shall not be deened to revive
a cause of action on which the statute of limtations has run.

Section 6. Effective Cctober 1, 2003, and applicable to

notices of intent to litigate sent on or after that date,
Page 10 of 19

CODING: Words stricken are deletions; words underlined are additions.

V E S




FL ORI DA H O U S E O F R E P RESENTAT I

O

299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327

HB 0971 2003
subsection (2), paragraph (b) of subsection (3), and subsection

(7) of section 766.106, Florida Statutes, are anended to read:
766. 106 Notice before filing action for nedical
mal practice; presuit screening period; offers for adm ssion of
ltability and for arbitration; informal discovery; review --
(2) After conpletion of presuit investigation pursuant to
S. 766.203 and prior to filing a claimfor nedical nalpractice,
a claimant shall notify each prospective defendant by certified
mai |, return receipt requested, of intent to initiate litigation

for nmedical mal practice. Notice to each prospective def endant

must include, if available, a list of all known health care

providers seen by the claimant for the injuries conpl ai ned of

subsequent to the alleged act of mal practice and all known

health care providers during the 5-year period prior to the

al | eged act of nmlpractice, and copies of the nedical records

relied upon by the expert in signing the affidavit. The

requi rement of providing the |list of known health care providers

shall not serve as grounds for the inposition of sanctions for

failure to provide presuit discovery. Following the initiation

of a suit alleging nedical malpractice with a court of conpetent
jurisdiction, and service of the conplaint upon a defendant, the
claimant shall provide a copy of the conplaint to the Departnent
of Health. The requirenent of providing the conplaint to the
Departnment of Health does not inpair the claimant's | egal rights
or ability to seek relief for his or her claim The Departnment
of Health shall review each incident and determ ne whether it

i nvol ved conduct by a |icensee which is potentially subject to

di sciplinary action, in which case the provisions of s. 456.073
apply.
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(3)(b) At or before the end of the 90 days, the insurer or

self-insurer shall provide the claimant with a response:

1. Rejecting the claimand submtting corroboration of

| ack of reasonabl e grounds for nedical negligence litigation in

accordance with s. 766.203(3) that sets forth a factual basis

for denial;

2. Mking a settlenent offer; or
3. Mking an offer to arbitrate where liability will be
deened admitted and the arbitration will be held ef=adm-ssionof

HabiHty—andfor—arbitration on the i ssue of damages. This

of fer may be made contingent upon a limt of general danages.

Such response nust include a copy of any insurance policy and

applicable policy limts. If the prospective defendant intends

to deny liability should a lawsuit be filed notw thstanding a

settlenent offer, an affidavit corroborating | ack of reasonabl e

grounds for nedical negligence nust be submtted that neets the

requi renents of s. 766.203(3) and that sets forth a factual

basis for the denial of liability. Any response nmust al so

include all affirmative defense the prospective def endant

intends to raise and a corroborating expert witness affidavit

for each potential defendant whomthe respondi ng def endant

contends is liable for the injuries conplained of and who has

not been sent a notice of intent to litigate by the clai mant.

(7) Informal discovery may be used by a party to obtain
sworn dhswern statenents, the production of docunents or things,

and physical and nental exam nations, and answers to witten

guestions, as foll ows:

(a) Sworn Uaswern statenents; parties.--Any party nay

require other health care providers or parties to appear for the
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taki ng of a sworn an—unswern statenent. Sueh—statenrpnrts—ray—be

by—any—party— A party desiring to take the sworn dhRswoern
statenent of any party or health care provider nust provide g-ve

reasonable witten notice and opportunity to be present s

wting to all parties. The notice nmust state the tinme and pl ace
for taking the statenent and the nane and address of the party
or health care provider to be exam ned. Unless otherw-se

Hpraectiecal— The exam nation of any party or health care
provi der nmust be done at the sane tinme by all other parties. Any

party or health care provider may be represented by counsel at

the taking of a sworn an—unswern statenment. A sworn Ap—dhRswern
statenent nmay be recorded el ectronically, stenographically, or
on videotape. The taking of sworn waswern statenments is subject
to the provisions of the Florida Rules of Civil Procedure and

may be term nated for abuses. The taking of a sworn statenent

during presuit shall not preclude a party from updating the

sworn statenent by deposition.

(b) Docunents or things.--Any party may request discovery
of docunments or things. The docunments or things nust be
produced, at the expense of the requesting party, within 20 days
after the date of receipt of the request. A party is required to
produce di scoverabl e docunents or things within that party's
possessi on or control.

(c) Physical and nental exam nations.--A prospective
def endant may require an injured prospective claimnt to appear
for exam nation by an appropriate health care provider. The
def endant shall give reasonable notice in witing to all parties

as to the tine and place for exam nation. Unl ess otherw se
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impractical, a prospective claimant is required to submt to

only one exam nation on behalf of all potential defendants. The
practicality of a single exam nation nmust be determ ned by the
nature of the potential claimant's condition, as it relates to
the liability of each potential defendant. Such exam nation
report is available to the parties and their attorneys upon
paynment of the reasonable cost of reproduction and nmay be used
only for the purpose of presuit screening. Oherw se, such
exam nation report is confidential and exenpt fromthe
provisions of s. 119.07(1) and s. 24(a), Art. | of the State
Constitution.

(d) Witten questions.--Any party nay reguest answers to

no nore than thirty witten questions, including subparts, which

shal |l be responded to within 20 days of receipt.
Section 7. Section 766.113, Florida Statutes, is anended

to read:

766. 113 Settlenent agreenents; prohibition on restricting
di scl osur e to-DBsion—of Mdical Quality Assurance.--A
settl enent agreenment involving a claimfor nedical nalpractice

shall not prohibit any party to the agreenent from di scussi ng

the settl enent anobunt or wth—er—reportingto—theDsion—of

Medical—Qualty—Assurance the events giving rise to the claim
Section 8. Subsection (4) of section 766.205, Florida

Statutes, is anmended to read:
766. 205 Presuit discovery of nedical negligence clains and
def enses. - -

(4) Wth the exception of sworn statenents taken pursuant

to s. 766.106(7)(a), no statenent, discussion, witten docunent,

report, or other work product generated solely by the presuit

i nvestigation process is discoverable or adm ssible in any civil
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action for any purpose by the opposing party. Al participants,

including, but not limted to, hospitals and other nedi cal
facilities, and the officers, directors, trustees, enployees,
and agents thereof, physicians, investigators, w tnesses, and
enpl oyees or associ ates of the defendant, are inmmune fromcivil
liability arising fromparticipation in the presuit

i nvestigation process. Such immunity fromcivil liability

i ncludes inmmunity for any acts by a nedical facility in
connection with providing nmedical records pursuant to s.
766.204(1) regardless of whether the nedical facility is or is
not a defendant.

Section 9. Effective Cctober 1, 2003, and applicable to
notices of intent to litigate sent on or after that date,
section 766.206, Florida Statutes, is anended to read:

766. 206 Presuit investigation of nmedical negligence clains
and defenses by court. --

(1) After the conpletion of presuit investigation by the
parties pursuant to s. 766.203 and any informal discovery
pursuant to s. 766.106, any party nmay file a notion in the
circuit court requesting the court to determ ne whether the
opposing party's claimor denial rests on a reasonabl e basis.

(2) If the court finds that the notice of intent to
initiate litigation mailed by the claimant is not in conpliance
with the reasonabl e investigation requirenents of ss. 766.201-

766.212, including a review of the claimand a verified witten

nmedi cal expert opinion by an expert witness as defined in s.

766. 202(5), the court shall dismss the claim and the person

who nmail ed such notice of intent, whether the claimant or the
claimant's attorney, shall be personally liable for al

attorney's fees and costs incurred during the investigation and
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eval uation of the claim including the reasonable attorney's

fees and costs of the defendant or the defendant's insurer.
(3) If the court finds that the response nailed by a
defendant rejecting the claimis not in conpliance with the

reasonabl e investigation requirenents of ss. 766.201-766.212,

including a review of the claimand a verified witten nedi ca

expert opinion by an expert witness as defined in s. 766.202(5),

the court shall strike the defendant's pl eadi ng and the case
will proceed to trial on the issue of damages. response—and The
person who mailed such response, whether the defendant, the

defendant's insurer, or the defendant's attorney, shall be
personally liable for all attorney's fees and costs incurred
during the investigation and evaluation of the claim including
t he reasonabl e attorney's fees and costs of the clai nant.

(4) If the court finds that an attorney for the clai mant
mai |l ed notice of intent to initiate litigation wthout
reasonabl e investigation, or filed a nedical negligence claim
wi thout first mailing such notice of intent which conplies with
t he reasonabl e i nvestigation requirenments, or if the court finds
that an attorney for a defendant mailed a response rejecting the
cl ai mwi t hout reasonabl e investigation, the court shall submt
its finding in the matter to The Florida Bar for disciplinary
review of the attorney. Any attorney so reported three or nore
times within a 5-year period shall be reported to a circuit
gri evance commttee acting under the jurisdiction of the Suprene
Court. If such coormittee finds probable cause to believe that an
attorney has violated this section, such commttee shall forward
to the Supreme Court a copy of its finding.

(5)(a) If the court finds that the corroborating witten

medi cal expert opinion attached to any notice of claimor intent
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or to any response rejecting a claimlacked reasonabl e

i nvestigation, or that the nedical expert submtting the opinion

did not neet the expert witness qualifications as set forth in

S. 766.202(5), the court shall report the medical expert issuing

such corroborating opinion to the Division of Medical Quality
Assurance or its designee. If such nedical expert is not a
resident of the state, the division shall forward such report to
the disciplining authority of that nedical expert.

(b) The court shall way refuse to consider the testinony

of sueh an expert whose nedical expert w tness opinion attached

to any notice of intent or to any response rejecting a clai m whe

has been disqualified three tines pursuant to this section.

Section 10. Section 766.2075, Florida Statutes, is created
to read:

766. 2075 Mandatory nedi ati on. --

(1) Wthin 120 days after suit being filed, the parties
shal | conduct nmandatory nediation in accordance with s. 44.102,
if binding arbitration under s. 766.106 or s. 766.207 has not

been agreed to by the parties. The Florida Rules of Civil

Procedure shall apply to nediation held pursuant to this

section. During the nedi ati on, each party shall make a demand

for judgnent or an offer of settlenment. At the conclusion of the

medi ati on, the nediator shall record the final demand and fi na

offer to provide to the court upon the rendering of a judgnent.

(2) If aclaimant rejecting the final offer of settlenent

made during the nediati on does not obtain a judgnment nore

favorable than the offer, the court shall assess the nedi ati on

costs and reasonabl e costs, expenses, and attorney’s fees which

were incurred after the date of nediation. The assessnent shal

attach to the proceeds of the clainmant and shall be attributable
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(3) |If the judgnent obtained at trial is not nore

favorable to a defendant than the final demand for judgnent made

by the claimant to the defendant during nediation, the court

shal | assess the nedi ation costs and reasonabl e costs, expenses,

and attorney’s fees which were incurred after the date of

nedi ation. Prejudgnment interest at the rate established in s.

55.03 fromthe date of the final denmand shall al so be assessed.

The defendant and the insurer of the defendant, if any, shall be

liable for the costs, fees, and i nterest awardabl e under this

secti on.

(4) The final offer and final denand made during the

nmedi ation required in this section shall be the only offer and

denmand consi dered by the court in assessing costs, expenses,

attorney’s fees, and prejudgnent interest under this section. No

subsequent offer or denmand by either party shall apply in the

determi nati on of whether sanctions will be assessed by the court

under this section.

(5) Notw thstanding any provision of law to the contrary,
s. 45.061 and s. 768.79 shall not be applicable to nedica

negli gence or to wongful death cases arising out of nedical

negl i gence causes of action.

Section 11. Notw thstandi ng any provision of law to the

contrary, in an action for danages for personal injury or

wrongful death arising out of nedical mal practice, whether in

contract or tort, the trier of fact shall apportion the total

fault only anong the claimant and all joint tortfeasors who are

parties to the action when the case is subnmtted to the jury for

deli beration and the rendition of a verdi ct.
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Except as ot herw se provided herein, this act

take effect July 1, 2003, and shall apply to causes of

action filed on or

after that date.
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