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HB 0141A 2003
A bill to be entitled
An act relating to construction services; anending s.

725.06, F.S.; providing conditions, limtations, and
exceptions for construction contracts that limt

indemmi fication; amending s. 218.70, F.S.; providing a
popul ar name; anending s. 218.72, F.S.; redefining terns
used in pt. VIl of ch. 218, F.S.; anending s. 218. 735,
F.S.; revising provisions relating to tinmely paynent for
pur chases of construction services; revising deadlines for
paynment; providing procedures for project closeout and
paynent of retainage; providing requirenments for |oca
gover nment construction retainage; providing a definition;
providing for application of tinmeframes for paynent of
paynent requests for retainage; creating s. 255.0705,
F.S.; providing a popul ar name; anending s. 255.071, F.S.;
revi sing deadlines for the paynment of subcontractors, sub-
subcontractors, material nen, and suppliers on construction
contracts for public projects; creating ss. 255.072,

255. 073, 255.074, 255.075, 255.076, 255.077, and 255.078,
F.S.; providing definitions; providing for tinmely paynent
for purchases of construction services by a public entity;
provi di ng procedures for cal culating paynent due dates;
providing for collection of mandatory interest; providing
procedures for handling inproper paynent requests;
providing for the resolution of disputes; providing for
proj ect closeout and paynent of retainage; providing for
publ i c-construction retainage; providing that ss. 255.072-
255.076, F.S., apply to the paynent of any paynent request
for retainage; anmending s. 255.05, F.S.; providing

requi rements for certain notices of nonpaynent served by a
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claimant who is not in privity with the contractor

providing limtations on a claimant's institution of
certain actions against a contractor or surety; providing
for certain notices to the claimant; providing for
construction of the act in pari nmateria wwth | aws enacted
during the 2003 Regul ar Session of the Legi sl ature;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 725.06, Florida Statutes, is anended to
r ead:
725.06 Construction contracts; limtation on

i ndemmi fication; agreenents to insure. --

(1) Except as otherw se provided in paragraphs (a), (b),

and (c), any portion of any agreement or contract for or in
connection with, or any guarantee of or in connection wth, any
construction, alteration, repair, or denolition of a building,
structure, appurtenance, or appliance, including noving and
excavating associ ated therewith, between an ewner—ofreal
property—and—an architect, engineer, general contractor,
subcontractor, sub-subcontractor, or material man or any

conbi nation thereof wherein any party referred to herein

prom ses to have soneone naned an additional insured under the

party's insurance policy or to indemify, defend, or hold

harm ess anot her person or party the—ether—partyto-the

agreefeht—econtract—or—guarantee for liability or for damages
to persons or property caused in whole or in part by any act,

om ssion, or default of the person or party being i ndemified

rHhdemni-tee—arisingfromthe contract or its performance- shal
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be void and unenforceabl e as agai nst public policy. However,

this provision shall not be construed to place limts on

indemity agreenents that exist only between a general

contractor and the owner of real property as |ong as unless the

contract contains a nonetary limtation on the extent of the

i ndemmi fication that bears a reasonable comrercial relationship
to the contract and is part of the project specifications or bid
docunents, if any. Notw thstanding the foregoing, the nonetary
[imtation on the extent of the indemification provided to the
owner of real property by any party in privity of contract with
such owner shall not be less than $1 nmillion per occurrence,

unl ess otherw se agreed by the parties. However, such

i ndemmi fication shall not include clains of, or damages

resulting from gross negligence or willful, wanton, or

i ntenti onal m sconduct of the indemmitee or its officers,

directors, agents, or enployees, or for statutory violations or

punitive danages except if and to the extent that the statutory

violation or punitive danages are caused by or result fromthe

negligent acts, om ssions, or default of the i ndemitor or any

of the indemitor's contractors, subcontractors, sub-

subcontractors, materi al nen, or agents of any tier or their

respective enpl oyees.

(a) Indemification provisions in any such agreenents,
contracts, or guarantees nay net require that the i ndemitor
indemmify the indemitee for damages to persons or property
caused hA—whole—-or—in—part by any act, om ssion, or default of a
party-—otherthan

1.8y The indemitor; or

2. (b Any of the indemitor's contractors, subcontractors,

sub- subcontractors, material nen, or agents of any tier or their
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respective enpl oyees. —oe+

(b)&2> A construction contract for a public agency or in
connection with a public agency's project nay require a party to
that contract to indemify and hold harm ess the other party to
the contract, and their officers and enpl oyees, from
liabilities, damages, | osses and costs, including, but not
limted to, reasonable attorney's fees, to the extent caused by
t he negligence, reckl essness, or intentional wongful m sconduct
of the indemifying party and persons enployed or utilized by
the indemmifying party in the performance of the construction
contract.

(c) Any portion of any agreenent or contract for or in

connection with, or any guarantee of or in connection with, any

construction, alteration, repair, or denolition of a building,

structure, appurtenance, or appliance, including noving and

excavati ng associ ated therewith, between an entity regul ated by

the Florida Public Service Comm ssion and an architect,

engi neer, general contractor, subcontractor, sub-subcontractor,

or material man or any conbi nati on thereof wherein any party
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referred to herein promses to indemmify or hold harnl ess the

other party to the agreenent, contract, or guarantee for

liability for danages to persons or property caused in whole or

in part by any negligent act, onm ssion, or default of the

indemmitee arising fromthe contract or its performnce shall be

voi d and unenforceabl e unless the contract contains a nonetary

limtation on the extent of the indemmification which bears a

reasonabl e commercial relationship to the contract and is part

of the project specifications or bid docunents, if any.

Not wi t hst andi ng t he foregoing, the nonetary limtation on the

extent of the indemification provided to the owner of real

property by any party in privity of contract with such owner

shall not be less than $1 nmillion per occurrence, unless

ot herwi se agreed by the parties. Indemification provisions in

any such agreenents, contracts, or guarantees nmay not require

that the indemitor indemify the i ndenmitee for damages to

persons or property caused in whole or in part by any act,

om ssion, or default of a party other than:

1. The i ndemmitor;

2. Any of the indemitor's contractors, subcontractors,

sub- subcontractors, naterial nen, or agents of any tier or their

respective enpl oyees; or

3. The indemitee or its officers, directors, agents, or

enpl oyees. However, such indemification shall not include

clainms of, or damages resulting from gross negligence or

willful, wanton, or intentional m sconduct of the i ndemitee or

its officers, directors, agents, or enployees, or for statutory

violation or punitive danages except if, and to the extent that,

the statutory violation or punitive damages are caused by or

result fromthe acts or om ssions of the indemitor or any of

Page 5 of 24

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179

180

HB 0141A 2003
the indemmitor's contractors, subcontractors, sub-

subcontractors, material nen, or agents of any tier or their

respective enpl oyees.

(2) If, as part of any agreenent or contract for or in

connection with, or any guarantee of or in connection with, any

construction, alteration, repair, or denolition of a building,

structure, appurtenance, or appliance, including noving and

excavati ng associ ated with such activities, between or anpbng an

architect, engineer, general contractor, subcontractor, sub-

subcontractor, or nmterial man or any conbi nati on of such

persons, a policy of insurance extends certain coverage rights

to an additional insured for liability arising out of the acts,

errors, or om ssions of the naned i nsured, such additional

i nsured coverage shall provide liability protection only to the

additional insured for the inputed or vicarious liability

i nposed on the additional insured as a direct consequence of the

negligent acts or om ssions of the named insured.

(3) If awitten contract requires a subcontractor, sub-

subcontractor, or materialman to provide a policy of insurance

or a certificate of insurance to a general contractor or

subcontractor, extending specific coverage rights to an

addi ti onal i nsured:

(a) The general contractor or subcontractor nay, at any

point prior to the date the subcontractor, sub-subcontractor, or

mat eri al man commences work or delivers naterial to the project,

accept or reject the policy as bei ng nonconform ng;

(b) If the policy is not rejected, the general contractor

or subcontractor shall be deened to have accepted the policy;

and

(c) The general contractor or subcontractor nmay not use
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the lack of conform ng insurance as a reason to reject work

al ready conpl eted by a subcontractor or sub-subcontractor, or

mat eri al al ready supplied by the material man, or w thhold

paynent to the subcontractor, sub-subcontractor, or material nan

for work already conpleted or material already supplied Execept

(4) This section does not affect any contracts,
agreenments, or guarantees entered into before the effective date
of this section er—any+renewalsthereof

Section 2. Section 218.70, Florida Statutes, is anended to
read:

218.70 Popul ar nane Shert—title.--This part shall be known
by the popul ar nane way—be—cited—-as the "Local Governnent
Florida Pronpt Paynent Act.”

Section 3. Subsections (2), (6), and (7) of section
218.72, Florida Statutes, are anended to read:

218.72 Definitions.--As used in this part:

(2) "Local governnental entity" neans a county or
muni ci pal governnment, school board, school district, authority,
special taxing district, other political subdivision, conmunity
col l ege, or any office, board, bureau, conm ssion, departnent,
branch, division, or institution thereof or any project
supported by county or rmunicipal funds.

(6) "Vendor" neans any person who sells goods or services,
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sells or |eases personal property, or |eases real property
directly to a local governnmental entity. The term.includes any
per son who provi des waste-hauling services to residents or
busi nesses | ocated within the boundaries of a | ocal governnent
pursuant to a contract or |ocal ordinance.

(7) "Construction services" neans all |abor, services, and

216
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240

materials provided in connection with the construction,

alteration, repair, denolition, reconstruction, or any other

i nprovenents to real property that+reguire—aticense—under—parts
and-H—of chapter—489.

Section 4. Subsection (6) of section 218.735, Florida
Statutes, is anended, present subsection (7) of said section is
renunbered as subsection (9), and new subsections (7) and (8)
are added to said section, to read:

218.735 Tinmely paynent for purchases of construction
servi ces. - -

(6) Wen a contractor receives paynent froma | oca
governnental entity for |labor, services, or materials furnished
by subcontractors and suppliers hired by the contractor, the
contractor shall remt paynent due to those subcontractors and
suppliers within 10 15 days after the contractor's receipt of
paynent. When a subcontractor receives paynent froma contractor
for | abor, services, or materials furnished by subcontractors
and suppliers hired by the subcontractor, the subcontractor
shall remt paynent due to those subcontractors and suppliers
within 10 45 days after the subcontractor's receipt of paynent.
Not hi ng herein shall prohibit a contractor or subcontractor from
di sputing, pursuant to the terns of the relevant contract, al
or any portion of a paynent alleged to be due to another party.

In the event of such a dispute, the contractor or subcontractor
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may w t hhol d the disputed portion of any such paynent if the

contractor or subcontractor notifies the party whose paynent is
di sputed, in witing, of the anmpbunt in dispute and the actions
required to cure the dispute. The contractor or subcontractor
must pay all undi sputed amounts due within the tine limts

i nposed by this section.

(7)(a) Each contract for construction services betwen a

| ocal governnental entity and vendor nust provide for the

devel opnent of a list of itens required to render conplete,

sati sfactory, and acceptable the construction services purchased

by the | ocal governnent. The contract nust specify the process

for the devel opnment of the list, including responsibilities of

the | ocal governnent and vendor in developing and review ng the

|ist and a reasonable tinme for devel oping such list as foll ows:

1. For construction projects with an estimated cost of

| ess than $10 mllion, within 30 days after reaching substantia

conpl etion of the construction services purchased as defined in

the contract or, if not defined in the contract, upon reaching

benefi ci al occupancy or use; or

2. For construction projects with an estimated cost of $10

mllion or nore, within 30 days, unless otherw se extended by a

contract not to exceed 90 days, after reaching substanti al

conpl etion of the construction services purchased as defined in

the contract or, if not defined in the contract, upon reaching

benefi ci al occupancy or use.

(b) If the contract between the | ocal governnental entity

and the vendor relates to the purchase of construction services

on nore than one building or structure, or involves a

mul ti phased project, the contract shall provide for the

devel opnent of a list of itens required to render conpl ete,
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sati sfactory, and acceptable the construction services purchased

for each building, structure, or phase of the project in

accordance with the tinefranmes specified in subparagraph (a)l.

or subparagraph (a)?2.

(c) The failure to include any corrective work or pendi ng

itens not yet conpleted on the |ist devel oped pursuant to this

subsection shall not alter the responsibility of the vendor to

conplete all the purchased construction services as defined in

the contract.

(d) Upon conpletion of all itens on the list, or such

other tine defined in the contract, the vendor nay submt a

paynent request for the appropriate anount of retai nage. The

| ocal governnent may withhold an anpbunt not to exceed 150

percent of the total costs to conplete any inconplete itens on
the |ist.

(e) Al itens that require correction under the contract

and that are identified after the preparati on and delivery of

the list shall renain the obligation of the vendor as defined by

the contract.

(f) Warranty itens nay not affect the final paynent of

retai nage as provided in this section or as nay be provided in

the contract between the vendor and its subcontractors and

suppli ers.

(g) If alocal governnental entity fails to conply with

its responsibilities to develop the list required under

paragraph (a) or paragraph (b), as defined in the contract, and

the tinmefranes provided in subparagraph (a)l. or subparagraph

(a)2., the vendor may subnmit a paynent request for the

appropriate anount of retainage. The |ocal governnental entity

shall not be required to pay or process any request for paynent
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of retainage if the vendor has, in whole or in part, failed to

cooperate with the | ocal governnent in the devel opnent of the

list, failed to performits contractual responsibilities, if

any, with regard to the devel opnent of the list, or if paragraph

(8) (d) applies.
(8)(a) In any public construction project, a | ocal

governnental entity nmay withhold an anpbunt not exceeding 10

percent of each progress paynent nade to the vendor until the

| ocal government project has reached 50- percent conpl etion.

After reachi ng 50-percent conpletion, the | ocal governnent nust

reduce to 5 percent the anpunt of retainage wi thheld fromeach

subsequent progress paynent nmade to the vendor. However,

notwi t hstandi ng the provisions of this subsection, a

muni cipality with a popul ati on of 25,000 or fewer, or a county

wth a popul ati on of 100,000 or fewer, may withhold retainage in

an anount not exceeding 10 percent of each progress paynent nade

to the vendor until final conpl etion and acceptance of the

project by the | ocal governnent. For purposes of this

subsection, the term "50-percent conpletion" neans as defined in

the contract between the | ocal governnental entity and the

vendor, or, if not defined in the contract, the point at which

the | ocal governnment has expended 50 percent of the total

project costs identified in the contract, plus all change orders

and ot her additions issued subsequent to the approval of the

contract by the governing body of the | ocal governnent, and the

| evel of actual project construction is equivalent to such

expendi ture of funds.

(b) After 50-percent conpletion, the vendor may present to

the | ocal governnental entity a paynment request for up to one-

hal f of the retai nage amount held by the | ocal government. The

Page 11 of 24

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

331
332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356
357
358
359

360

HB 0141A 2003
| ocal governnental entity shall pronptly nake paynent to the

vendor, unless the | ocal governnent has grounds, pursuant to the

contract or as provided in paragraph (d), for w thholding the

paynent of retainage. If the |ocal governnment nakes paynent of

retai nage to the vendor under this paragraph, the vendor shal

tinely remt paynment of such retainage to the appropriate

subcontractors and suppli ers.

(c) After 50-percent conpletion, the vendor may el ect to

wi t hhol d retai nage from paynents to its subcontractors at a rate

hi gher than 5 percent. The specific anmount to be w thhel d nust

be deterni ned on a case-by-case basis and nust be based on the

vendor's assessnment of the subcontractor's past performance, the

likelihood that such performance will continue, and the vendor's

ability to rely on other safeguards. The vendor shall notify the

subcontractor, in witing, of its determnation to wthhold nore

than 5 percent of the progress paynent and the reasons for

maki ng that determ nation, and the vendor may not request the

rel ease of such retained funds fromthe | ocal governnent.

(d) Nothing in this section requires the | ocal governnent

to pay or release any anounts that are the subject of a good-

faith dispute, the subject of an action brought pursuant to s.

255. 05, or otherw se the subject of a claimor denand by the

| ocal governnent or vendor.

(e) The tinefranes set forth in this section for paynent

of paynent requests apply to any paynent request for retainage

made pursuant to this subsection.

Section 5. Section 255.0705, Florida Statutes, is created
to read:

255. 0705 Popul ar nane. -- Secti ons 255. 0705-255. 078 shal |l be

known by the popul ar name the "Fl orida Pronpt Paynent Act."
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Section 6. Subsections (2) and (3) of section 255.071,

Florida Statutes, are anended to read:

255.071 Paynent of subcontractors, sub-subcontractors,
mat eri al men, and suppliers on construction contracts for public
projects. --

(2) The failure to pay any undi sputed obligations for such
| abor, services, or materials within 30 days after the date the
| abor, services, or materials were furnished and paynent for
such | abor, services, or materials becane due, or within 10 36
days after the date paynent for such |abor, services, or
materials is received, whichever |ast occurs, shall entitle any
person providing such | abor, services, or materials to the
procedures specified in subsection (3) and the renedi es provided
i n subsection (4).

(3) Any person providing |abor, services, or materials for
the construction of a public building, for the prosecution and
conpletion of a public work, or for repairs upon a public
bui l ding or public work inprovenents to real property may file a
verified conplaint alleging:

(a) The existence of a contract for providing such |abor,
services, or materials to inprove real property.

(b) A description of the |abor, services, or materials
provided and alleging that the | abor, services, or materials
were provided in accordance with the contract.

(c) The anount of the contract price.

(d) The anount, if any, paid pursuant to the contract.

(e) The anount that remains unpaid pursuant to the
contract and the anmount thereof that is undisputed.

(f) That the undi sputed anmount has renai ned due and

payabl e pursuant to the contract for nore than 30 days after the
Page 13 of 24
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date the | abor or services were accepted or the materials were
recei ved.

(g) That the person agai nst whomthe conplaint was fil ed
has recei ved paynent on account of the |abor, services, or
materials described in the conplaint nore than 10 38 days prior
to the date the conplaint was fil ed.

Section 7. Section 255.072, Florida Statutes, is created
to read:

255.072 Definitions.--As used in ss. 255.073-255.078, the
term

(1) "Agent" neans a project architect, a project engineer,
or any ot her agency or person acting on behalf of a public
entity.

(2) "Construction services" neans all |abor, services, and

405
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materials provided in connection with the construction,

alteration, repair, denolition, reconstruction, or any other

i nprovenents to real property. The term "constructi on services"

does not include contracts or work perfornmed for the Departnent

of Transportati on.

(3) "Paynment request"” means an invoice or request for

paynent for construction services which conforns with al

statutory requirenents and with all requirenents specified by

the public entity to which the paynment request is submtted.

(4) "Public entity" neans the state, a state university,

or any office, board, bureau, comm ssion, departnment, branch,

division, or institution thereof, or any project supported by

state funds, but does not include a |l ocal governnental entity as
defined in s. 218.72.

(5) "Purchase" neans the purchase of construction

servi ces.
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(6) "Vendor" neans any person providing construction

services directly to a public entity.
Section 8. Section 255.073, Florida Statutes, is created

to read:

255.073 Tinely paynent for purchases of construction

services. - -
(1) Except as otherwi se provided in ss. 255.072-255.078,

S. 215.422 governs the tinely paynent for construction services

by a public entity under this act.

(2) If a public entity disputes a portion of a paynment

request, the undi sputed portion nust be tinely paid, in

accordance with subsection (1).

(3) When a vendor receives paynent froma public entity

for |abor, services, or materials furni shed by subcontractors

and suppliers hired by the vendor, the vendor shall remt

paynent due to those subcontractors and suppliers within 10 days

after the vendor's recei pt of paynent. \When a subcontractor

recei ves paynent froma vendor for |abor, services, or naterials

furni shed by subcontractors and suppliers hired by the

subcontractor, the subcontractor shall remt paynent due to

t hose subcontractors and suppliers within 10 days after the

subcontractor's recei pt of paynent. This subsecti on does not

prohi bit a vendor or subcontractor fromdi sputing, pursuant to

the terns of the relevant contract, all or any portion of a

paynent alleged to be due to another party. If such a dispute

occurs, the vendor or subcontractor nay w thhold the di sputed

portion of any such paynent if the vendor or subcontractor

notifies the party whose paynent is disputed, in witing, of the

anount in dispute and the actions required to cure the dispute.

The vendor or subcontractor nust pay all undi sputed anpbunts due
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within the tinme limts inposed by this section

(4) Al paynents due under this section and not nade

within the tine periods specified by this section shall bear

interest at the rate of 1 percent per nonth, or the rate

specified by contract, whichever is greater.
Section 9. Section 255.074, Florida Statutes, is created
to read:

255.074 Procedures for calculation of paynent due dates.--

(1) Each public entity shall establish procedures whereby

each paynent request received by the public entity is narked as

received on the date on which it is delivered to an agent or

enpl oyee of the public entity or of a facility or office of the

public entity.

(2) If the ternms under which a purchase is nade all ow for

partial deliveries and a paynment request is submtted for a

partial delivery, the tinme for paynment for the partial delivery

must be calculated fromthe tine of the partial delivery and the

subm ssion of the paynent request in the sane nmanner as provi ded
ins. 255.073.
(3) The public entity nmust submt a paynent request to the

Chief Financial O ficer for paynent no nore than 25 days after

recei pt of the paynent request.
Section 10. Section 255.075, Florida Statutes, is created

to read:

255. 075 Mandatory interest.--A contract between a public

entity and a vendor or a provider of construction services nay

not prohibit the collection of |ate paynent interest charges
al | owabl e under ss. 255.072-255.078.
Section 11. Section 255.076, Florida Statutes, is created

to read:
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255.076 | nproper paynent request; resol ution of

di sputes. - -

(1) If a vendor subnmts an inproper paynent request, the

public entity shall notify the vendor within 10 days after

receiving the inproper paynent request that the paynment request

is inproper and indicate what corrective action on the part of

t he vendor is needed to nake the paynment request proper.

(2) If a dispute occurs between a vendor and a public

entity concerni ng paynment of a paynent request, the di spute nust

be resolved as provided in this section. Each public entity

shal |l establish a dispute resolution procedure to be foll owed by

the public entity if such a dispute occurs. The procedure nust

provi de that proceedings to resolve the dispute nust conmence

not |ater than 45 days after the date on which the public entity

received the paynent request and nust conclude by final decision

of the public entity not |later than 60 days after the date on

which the public entity received the paynent request. Such

procedures are not subject to chapter 120 and do not constitute

an adm ni strative proceeding that prohibits a court from

deci ding de novo any action arising out of the dispute. If the

dispute is resolved in favor of the public entity, interest

charges begin to accrue 15 days after the public entity's fina

decision. If the dispute is resolved in favor of the vendor,

interest begins to accrue as of the original date the paynent

becane due.

(3) In an action to recover anpunts due under ss. 255.072-

255.078, the court shall award court costs and reasonabl e

attorney's fees, including fees incurred through any appeal, to

the prevailing party if the court finds that the nonprevailing

party withheld any portion of the paynent that is the subject of
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the action without any reasonable basis in law or fact to

di spute the prevailing party's claimto those anounts.
Section 12. Section 255.077, Florida Statutes, is created

to read:

255. 077 Project closeout and paynent of retainage.--

(1) A public entity nmust present to the vendor a final

punch list of all itens required to render conpl ete,

sati sfactory, and acceptabl e the construction services

purchased, within 30 days after the earliest of the foll ow ng:

(a) Issuance of a tenporary or final certificate of

occupancy, if applicabl e;

(b) Substantial conpletion of the construction services

purchased, as defined in the contract; or

(c) Beneficial occupancy or use of the structure,

building, facility, or inprovenent that is the subject of the

construction services purchased, as defined in the contract.

(2) If the purchase relates to construction services on

nore than one building or structure, the public entity shal

prepare a final punch list for each building or structure. The

public entity nmust present to the vendor a final punch list with

regard to each building or structure within 30 days after the

earliest of the follow ng:

(a) Issuance of a tenporary or final certificate of

occupancy on the particular building or structure, if

appl i cabl e;

(b) Substantial conpletion of the particular buil ding or

structure, as defined in the contract; or

(c) Beneficial occupancy or use of the particular

structure, building, facility, or inprovenent, as defined in the

contract.
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Unl ess the contract provides otherwise, the public entity shal

pay out retainage to the vendor based upon the value of the

construction services rendered with regard to that structure,

building, facility, or inprovenent as conpared to the total

val ue of the purchase.

(3) Upon conpletion of all itens on the final punch |i st

or within 30 days after issuance of the punch |ist, whichever

occurs sooner, the vendor shall subnmt a paynent request for the

appropri ate anount of retainage. The owner may withhold up to

150 percent of the cost to conplete any inconplete final punch

list itenms. Thereafter, ss. 255.072-255.076 apply to the paynent

of any paynent request for retainage.

(4) |If the public entity fails to present to the vendor a

final punch list within the tine periods provided in subsection

(1) or subsection (2), the project is considered to be conplete

and the vendor shall submt a paynent request for the

appropriate anount of retainage. Thereafter, ss. 255.072-255.076

apply to the paynent of any paynent request for retainage.

(5) Al itens that require correction under the contract

whi ch are identified subsequent to preparation and delivery of

the final punch |ist nust be considered warranty itens or nake-

good itens, and such itens have no effect on the final paynent

of retainage provided in this section.
Section 13. Section 255.078, Florida Statutes, is created

to read:

255.078 Public construction retainage.--

(1) Fromthe conmencenent of a public construction project
that is subject to ss. 255.072-255.078 until 50-percent of the

contract val ue has been earned, a public entity may not w thhol d
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as retainage nore than 10 percent of each progress paynment to

t he vendor. Wien 50-percent of the contract val ue has been

earned, the vendor may subnmit a paynent request to the public

entity for up to one-half of the retainage withheld up to that

tine.

(2) After 50-percent of the contract val ue has been

earned, the public entity may not withhold as retai nage nore

than 5 percent of each progress paynment to the vendor. However,

t he vendor nay withhold retai nage frompaynents to its

subcontractors at a rate higher than 5 percent. The specific

anount to be withheld nust be deternined on a case-hy-case basis

and nust be based on the vendor's assessnent of the

subcontractor's past performance, the |ikelihood that such

performance will continue, and the vendor's ability to rely on

ot her saf eguards. The vendor shall notify the subcontractor, in

witing, of its determnation to withhold nore than 5 percent of

t he progress paynment and the reasons for naking that

det er m nati on

(3) This section does not require the paynent or rel ease

of amounts that are the subject of a good-faith dispute.
(4) Sections 255.072-255.076 apply to the paynent of any

paynent request for retainage.

Section 14. Paragraph (a) of subsection (2) of section
255.05, Florida Statutes, is anended, and subsections (10) and
(11) are added to said section, to read:

255.05 Bond of contractor constructing public buildings;
form action by material nen. --

(2)(a)1. If a claimant is no |onger furnishing |abor,
services, or materials on a project, a contractor or the

contractor's agent or attorney may elect to shorten the
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prescribed time in this paragraph within which an action to

enforce any claimagai nst a paynent bond provided pursuant to
this section may be comenced by recording in the clerk's office

a notice in substantially the follow ng form

NOTI CE OF CONTEST OF CLAIM
AGAI NST PAYMENT BOND

To: . . . (Nanme and address of clainant)

You are notified that the undersigned contests your notice

of nonpaynent, dated , , and served on the

under si gned on , , and that the tinme within

whi ch you may file suit to enforce your claimis limted to 60

days after the date of service of this notice.

DATED on ,

Signed: . . . (Contractor or Attorney)

The claimof any clai mant upon whom such notice is served and
who fails to institute a suit to enforce his or her claim

agai nst the paynent bond within 60 days after service of such
notice shall be extinguished automatically. The clerk shall nai
a copy of the notice of contest to the claimant at the address
shown in the notice of nonpaynent or nost recent anmendnent
thereto and shall certify to such service on the face of such
notice and record the notice. Service is conplete upon mailing.

2. Aclaimnt, except a |aborer, who is not in privity

with the contractor shall, before commencing or not later than
Page 21 of 24
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45 days after comencing to furnish |abor, materials, or

supplies for the prosecution of the work, furnish the contractor
with a notice that he or she intends to | ook to the bond for
protection. A claimant who is not in privity with the contractor
and who has not received paynent for his or her |abor,

materials, or supplies shall deliver to the contractor and to
the surety witten notice of the performance of the |abor or
delivery of the materials or supplies and of the nonpaynent. The
notice of nonpaynent may be served at any tinme during the
progress of the work or thereafter but not before 45 days after
the first furnishing of |abor, services, or materials, and not

| ater than 90 days after the final furnishing of the |abor,
services, or materials by the claimant or, with respect to
rental equi prment, not |ater than 90 days after the date that the
rental equi pnent was |ast on the job site available for use. Any

noti ce of nonpaynent served by a claimant who is not in privity

wth the contractor which includes suns for retai nage nust

specify the portion of the anpunt clainmed for retai nage. No

action for the labor, materials, or supplies nay be instituted
agai nst the contractor or the surety unless both notices have
been given. Notices required or permtted under this section may
be served in accordance with s. 713.18. An action, except for an
action exclusively for recovery of retainage, nmust be instituted
agai nst the contractor or the surety on the paynent bond or the
paynment provisions of a conbined paynent and perfornmance bond
within 1 year after the performance of the | abor or conpletion
of delivery of the materials or supplies. An action exclusively
for recovery of retainage nust be instituted agai nst the
contractor or the surety within 1 year after the performance of

t he | abor or conpletion of delivery of the materials or
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supplies, or within 90 days after receipt of final paynent (or

the paynent estimate containing the ower's final reconciliation
of quantities if no further paynent is earned and due as a
result of deductive adjustnents) by the contractor or surety,
whi chever cones last. A claimant may not waive in advance his or
her right to bring an action under the bond against the surety.
In any action brought to enforce a claimagainst a paynent bond
under this section, the prevailing party is entitled to recover
a reasonable fee for the services of his or her attorney for
trial and appeal or for arbitration, in an anount to be

determ ned by the court, which fee nust be taxed as part of the
prevailing party's costs, as allowed in equitable actions. The
time periods for service of a notice of nonpaynment or for
bringing an action against a contractor or a surety shall be
nmeasured fromthe last day of furnishing |abor, services, or
materials by the clainmant and shall not be measured by ot her
standards, such as the issuance of a certificate of occupancy or
t he i ssuance of a certificate of substantial conpletion.

(10) Notwithstanding any ot her provision of lawto the

contrary, a claimant may not institute an action for the sole

purpose of recovery of retainage agai nst the contractor or

agai nst the surety issuing a paynment or perfornance bond

pursuant to this section until:

(a) The public entity has paid out that retainage to the

contractor and the tinme provided under ss. 218.70-218.76 or Ss.

255.072-255. 078 for paynent of that retainage to the clai mant

has expired;

(b) The clainant has conpleted all work required under its

contract and 90 days have passed since the owner's receipt of

the contractor's | ast paynent request; or
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(c) The clainmant has nade the witten request to the owner

provided in subsection (11) and has not tinely received the

requested infornation fromthe owner.

(11) An owner shall furnish in witing to a clai nant who

has provided | abor, services, or materials to a project, within

5 busi ness days after receipt of a witten request fromthat

claimant, the follow ng information:

(a) The dates of all paynent requests received by the

owner fromthe contractor.

(b) The dates of all payments nmade by the owner to the

contractor.

(c) Whether the owner has received the contractor's fina

paynent request and, if so, the date the final paynment reqguest

was subnmitted by the contractor to the owner.

Section 15. If any | aw anended by this act was al so

anended by a | aw enacted at the 2003 Regul ar Sessi on of the

Legi sl ature, such |laws shall be construed as if they had been

enacted at the sane session of the Legislature, and full effect

shal|l be given to each if possible.
Section 16. This act shall take effect July 1, 2003.
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