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HOUSE AMENDMENT

Bill No.HB 27A

Amendnment No. (for drafter’s use only)
CHAMBER ACTI ON
Senat e House

Representative Seiler offered the follow ng:

Substitute Amendnent for Amendnent (188197)

Renmove |ine(s) 901-1675, and insert:

Section 8. Subsections (4), (5, (6), (7), (8), (10), and
(12) of section 627.736, Florida Statutes, are anmended, present
subsection (13) is renunbered as subsection (14), and a new
subsection (13) is added to said section, to read:

627. 736 Required personal injury protection benefits;
exclusions; priority; clains.--

(4) BENEFITS; WHEN DUE.--Benefits due from an insurer
under ss. 627.730-627.7405 shall be primary, except that
benefits received under any workers' conpensation |aw shall be
credited against the benefits provided by subsection (1) and
shall be due and payable as | oss accrues, upon receipt of
reasonabl e proof of such | oss and the anpbunt of expenses and

| oss incurred which are covered by the policy issued under ss.
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Amendnment No. (for drafter’s use only)
627. 730-627. 7405. When the Agency for Health Care Adm nistration
provi des, pays, or becones |iable for nedical assistance under
the Medicaid programrelated to injury, sickness, disease, or
death arising out of the ownership, maintenance, or use of a
not or vehicle, benefits under ss. 627.730-627. 7405 shall be
subject to the provisions of the Medicaid program

(a) An insurer may require witten notice to be given as
soon as practicable after an accident involving a notor vehicle
wWith respect to which the policy affords the security required
by ss. 627.730-627. 7405.

(b) Personal injury protection insurance benefits paid
pursuant to this section shall be overdue if not paid within 30
days after the insurer is furnished witten notice of the fact
of a covered |oss and of the anmount of sanme. If such witten
notice is not furnished to the insurer as to the entire claim
any partial anount supported by witten notice is overdue if not
paid within 30 days after such witten notice is furnished to
the insurer. Any part or all of the renainder of the claimthat
i s subsequently supported by witten notice is overdue if not
paid within 30 days after such witten notice is furnished to
the insurer. VWhen an insurer pays only a portion of a claimor
rejects a claim the insurer shall provide at the tinme of the
partial paynment or rejection an item zed specification of each
itemthat the insurer had reduced, omtted, or declined to pay
and any information that the insurer desires the clainmant to
consider related to the nedical necessity of the denied
treatnment or to explain the reasonabl eness of the reduced
charge, provided that this shall not limt the introduction of

evidence at trial; and the insurer shall include the nane and
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address of the person to whomthe clai mant shoul d respond and a
cl ai m nunber to be referenced in future correspondence.
However, notw thstanding the fact that witten notice has been
furnished to the insurer, any paynent shall not be deened
overdue when the insurer has reasonable proof to establish that
the insurer is not responsible for the paynent. For the purpose
of calculating the extent to which any benefits are overdue,
paynent shall be treated as being made on the date a draft or
other valid instrument which is equivalent to paynent was pl aced
inthe United States mail in a properly addressed, postpaid
envel ope or, if not so posted, on the date of delivery. This
par agr aph does not preclude or limt the ability of the insurer
to assert that the claimwas unrelated, was not nedically
necessary, or was unreasonable or that the anmpbunt of the charge
was in excess of that permitted under, or in violation of,
subsection (5). Such assertion by the insurer may be nade at any
time, including after paynment of the claimor after the 30-day
time period for paynment set forth in this paragraph.

(c) Al overdue paynents shall bear sinple interest at the
rate established by—theGConptroler under s. 55.03 or the rate
established in the i nsurance contract, whichever is greater, for
the year in which the paynent becane overdue, cal cul ated from
the date the insurer was furnished with witten notice of the
amount of covered loss. Interest shall be due at the tine
paynent of the overdue claimis made.

(d) The insurer of the owner of a notor vehicle shall pay
personal injury protection benefits for:

1. Accidental bodily injury sustained in this state by the

owner whil e occupying a notor vehicle, or while not an occupant
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of a self-propelled vehicle if the injury is caused by physica
contact with a notor vehicle.

2. Accidental bodily injury sustained outside this state,
but within the United States of Anerica or its territories or
possessi ons or Canada, by the owner while occupying the owner's
not or vehicl e.

3. Accidental bodily injury sustained by a relative of the
owner residing in the sane househol d, under the circunstances
described in subparagraph 1. or subparagraph 2., provided the
relative at the tine of the accident is domciled in the owner's
househol d and is not hinself or herself the owner of a notor
vehicle with respect to which security is required under ss.

627. 730-627. 7405.

4. Accidental bodily injury sustained in this state by any
ot her person while occupying the owner's notor vehicle or, if a
resident of this state, while not an occupant of a self-
propel l ed vehicle, if the injury is caused by physical contact
with such notor vehicle, provided the injured person is not
hi nsel f or hersel f:

a. The owner of a notor vehicle with respect to which
security is required under ss. 627.730-627.7405; or

b. Entitled to personal injury benefits fromthe insurer
of the owner or owners of such a notor vehicle.

(e) If two or nore insurers are |iable to pay personal
injury protection benefits for the same injury to any one
person, the maxi num payable shall be as specified in subsection
(1), and any insurer paying the benefits shall be entitled to

recover fromeach of the other insurers an equitable pro rata
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share of the benefits paid and expenses incurred in processing
the claim

(f) It is aviolation of the insurance code for an insurer
to fail to tinely provide benefits as required by this section
wi th such frequency as to constitute a general business
practice.

(g) Benefits shall not be due or payable to or on the

behal f of an insured person if that person has conmtted, by a

mat erial act or om ssion, any insurance fraud relating to

personal injury protection coverage under his or her policy, if

the fraud is admtted to in a sworn statenent by the insured or

if it is established in a court of conpetent jurisdiction. Any

i nsurance fraud shall void all coverage arising fromthe claim

related to such fraud under the personal injury protection

coverage of the insured person who commtted the fraud,

irrespective of whether a portion of the insured person's claim

may be |l egitinmate, and any benefits paid prior to the discovery

of the insured person's insurance fraud shall be recoverabl e by

the insurer fromthe person who commtted insurance fraud in

their entirety. The prevailing party is entitled to its costs

and attorney's fees in any action in which it prevails in an

insurer's action to enforce its right of recovery under this

par agr aph.
(5) CHARGES FOR TREATMENT OF | NJURED PERSONS. - -

(a) Any physician, hospital, clinic, or other person or

institution lawfully rendering treatnent to an i njured person
for a bodily injury covered by personal injury protection

i nsurance nay charge the insurer and injured party only a

reasonabl e ambunt pursuant to this section for the services and
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supplies rendered, and the insurer providing such coverage nay
pay for such charges directly to such person or institution
lawful ly rendering such treatnent, if the insured receiving such
treatnment or his or her guardian has countersigned the properly
conpl eted invoice, bill, or claimformapproved by the
Departnment of Insurance upon which such charges are to be paid
for as having actually been rendered, to the best know edge of
the insured or his or her guardian. In no event, however, nmay
such a charge be in excess of the amount the person or
institution customarily charges for |ike services or supplies a

cases—invelvv-rg—hoi+hsurance. Wth respect to a determ nation of

whet her a charge for a particular service, treatnent, or

ot herwi se i s reasonabl e, consideration nmay be given to evi dence

of usual and customary charges and paynents accepted by the

provider involved in the dispute, and rei nbursenment |evels in

the community and various federal and state nedi cal fee

schedul es applicable to autonpbil e and ot her insurance

coverages, and other information relevant to the reasonabl eness

of the reinbursenent for the service, treatnent, or supply.

(b)l. An insurer or insured is not required to pay a claim

or charges:

a. Made by a broker or by a person naking a claimon
behal f of a broker;

b. For any service or treatnent that was not |awful at the

ti me rendered;

c. To any person who knowi ngly submts a fal se or

m sl eadi ng statenent relating to the claimor charges;

d. Wth respect to a bill or statenment that does not

substantially neet the applicable requirenents of paragraph (d);
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172 e. For any treatnent or service that is upcoded, or that

173| i s unbundl ed when such treatnent or services should be bundl ed,

174| in accordance with paragraph (d). To facilitate pronpt paynent

175 of lawful services, an insurer nay change codes that it

176| determ nes to have been inproperly or incorrectly upcoded or

177 unbundl ed, and nay neke paynent based on the changed codes,

178 wi thout affecting the right of the provider to dispute the

179| change by the insurer, provided that before doing so, the

180 insurer nmust contact the health care provider and di scuss the

181| reasons for the insurer's change and the health care provider's

182 reason for the coding, or nake a reasonabl e good-faith effort to

183 do so, as docunented in the insurer's file; and

184 f. For nedical services or treatnment billed by a physician

185/ and not provided in a hospital unless such services are rendered

186/ by the physician or are incident to his or her professional

187 services and are included on the physician's bill, including

188| docunentation verifying that the physician is responsible for

189 the nedical services that were rendered and bill ed.

190 2. Charges for nedically necessary cephalic thernograns,
191| peripheral thernogranms, spinal ultrasounds, extremty

192| ultrasounds, video fluoroscopy, and surface el ectromyography

193| shall not exceed the maxi mum rei nbursenent allowance for such
194| procedures as set forth in the applicable fee schedul e or other
195| paynent net hodol ogy established pursuant to s. 440.13.

196 3. Allowable anobunts that may be charged to a persona

197| injury protection insurance insurer and insured for nedically
198| necessary nerve conduction testing when done in conjunction with
199| a needl e el ectronyography procedure and both are perforned and

200 billed solely by a physician |icensed under chapter 458, chapter
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459, chapter 460, or chapter 461 who is also certified by the
Ameri can Board of El ectrodi agnostic Medicine or by a board
recogni zed by the American Board of Medical Specialties or the
American Osteopathic Association or who hol ds di pl omate status
with the American Chiropractic Neurology Board or its
predecessors shall not exceed 200 percent of the all owable
anount under the participating physician fee schedul e of
Medi care Part B for year 2001, for the area in which the
treatment was rendered, adjusted annually on August 1 to reflect

the prior calendar year's changes in the annual Medical Care

ltem of the Consuner Price Index for Al Urban Consumers in the

Sout h Region as deternm ned by the Bureau of Labor Statistics of
the United States Departnent of Labor by—an—-additional—anrpunt
| I i cal . I : lorida.

4. Al owabl e anpbunts that may be charged to a persona

injury protection insurance insurer and insured for nedically
necessary nerve conduction testing that does not neet the

requi renents of subparagraph 3. shall not exceed the applicable
fee schedul e or other paynent nethodol ogy established pursuant
to s. 440.13.

5. Effective upon this act becom ng a | aw and before
Novenber 1, 2001, allowable anpbunts that may be charged to a
personal injury protection insurance insurer and insured for
magneti c resonance i magi ng services shall not exceed 200 percent
of the all owabl e anount under Medicare Part B for year 2001, for
the area in which the treatnent was rendered. Begi nni ng Novenber
1, 2001, allowable anmbunts that may be charged to a persona
injury protection insurance insurer and insured for magnetic

resonance i magi ng services shall not exceed 175 percent of the
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al | owabl e amount under the participating physician fee schedul e
of Medicare Part B for year 2001, for the area in which the

treatment was rendered, adjusted annually on August 1 to reflect

the prior cal endar year’s changes in the annual Medical Care

|tem of the Consuner Price Index for Al Urban Consuners in the

Sout h Regi on as determ ned by the Bureau of Labor Statistics of

the United States Departnent of Labor by an-additional—anrpunt
egqual—to-the nmedical Consuner—Price lndex——{for Forida, except

that al |l owabl e anounts that may be charged to a personal injury

protection insurance insurer and insured for magnetic resonance
i magi ng services provided in facilities accredited by the

Aneri can Col | ege of Radiology or the Joint Conmm ssion on
Accreditation of Healthcare Organi zations shall not exceed 200

percent of the all owabl e anpbunt under the participating

physi ci an fee schedule of Medicare Part B for year 2001, for the

area in which the treatnment was rendered, adjusted annually on

August 1 to reflect the prior calendar year’s changes in the

annual Medical Care Item of the Consunmer Price |ndex for Al

Ur ban Consuners in the South Regi on as determ ned by the Bureau
of Labor Statistics of the United States Departnent of Labor by

for—Florida. This paragraph does not apply to charges for

magneti ¢ resonance i nmagi ng services and nerve conduction testing
for inpatients and energency services and care as defined in
chapter 395 rendered by facilities |icensed under chapter 395.

6. The Departnent of Health, in consultation with the

appropriate professional |icensing boards, shall adopt, by rule,

a list of diagnostic tests deened not to be nedically necessary

for use in the treatnent of persons sustaining bodily injury
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covered by personal injury protection benefits under this

section. The initial list shall be adopted by January 1, 2004,

and shall be revised fromtine to tine as deternm ned by the

Departnent of Health, in consultation with the respective

professional |icensing boards. Inclusion of a test on the |ist

of invalid diagnostic tests shall be based on | ack of

denonstrated nedi cal value and a | evel of general acceptance by

the rel evant provider community and shall not be dependent for

results entirely upon subjective patient response.

Notw thstanding its inclusion on a fee schedule in this

subsection, an insurer or insured is not required to pay any

charges or reinburse clainms for any invalid diagnostic test as
deternm ned by the Departnent of Health.

(c)l. Wth respect to any treatnent or service, other than
nmedi cal services billed by a hospital or other provider for
energency services as defined in s. 395.002 or inpatient
services rendered at a hospital-owned facility, the statenent of
charges nust be furnished to the insurer by the provider and may
not include, and the insurer is not required to pay, charges for
treatnment or services rendered nore than 35 days before the
post mark date of the statenent, except for past due anounts
previously billed on a tinmely basis under this paragraph, and
except that, if the provider submits to the insurer a notice of
initiation of treatnment wthin 21 days after its first
exam nation or treatnment of the clainmant, the statenent nay
i nclude charges for treatnment or services rendered up to, but
not nore than, 75 days before the postmark date of the
statenent. The injured party is not |liable for, and the provider
shall not bill the injured party for, charges that are unpaid
776177
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because of the provider's failure to conply with this paragraph.
Any agreenent requiring the injured person or insured to pay for
such charges i s unenforceabl e.

2. If, however, the insured fails to furnish the provider
with the correct nane and address of the insured s personal
injury protection insurer, the provider has 35 days fromthe
date the provider obtains the correct information to furnish the
insurer with a statenent of the charges. The insurer is not
required to pay for such charges unl ess the provider includes
with the statenment docunmentary evidence that was provided by the
i nsured during the 35-day period denonstrating that the provider
reasonably relied on erroneous information fromthe insured and
ei t her:

a.3— A denial letter fromthe incorrect insurer; or

b. 2~ Proof of mailing, which may include an affidavit
under penalty of perjury, reflecting tinely mailing to the
i ncorrect address or insurer.

3. For energency services and care as defined in s.
395.002 rendered in a hospital energency departnent or for
transport and treatnent rendered by an ambul ance provi der
i censed pursuant to part 111 of chapter 401, the provider is
not required to furnish the statenent of charges within the tine
peri ods established by this paragraph; and the insurer shall not
be considered to have been furnished with notice of the anount
of covered | oss for purposes of paragraph (4)(b) until it
receives a statenment conplying with paragraph (d) e}, or copy
t hereof, which specifically identifies the place of service to

be a hospital energency departnent or an anbul ance in accordance
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with billing standards recogni zed by the Health Care Fi nance
Adm ni stration.
4. Each notice of insured s rights under s. 627.7401 nust
include the followi ng statenent in type no smaller than 12
poi nts:
Bl LLI NG REQUI REMENTS. - - Fl ori da Statutes provide that with
respect to any treatnment or services, other than certain
hospi tal and energency services, the statenent of charges
furnished to the insurer by the provider may not include, and
the insurer and the injured party are not required to pay,
charges for treatnent or services rendered nore than 35 days
before the postmark date of the statenent, except for past
due anounts previously billed on a tinely basis, and except
that, if the provider submts to the insurer a notice of
initiation of treatnment within 21 days after its first
exam nation or treatnent of the claimant, the statenent may
i nclude charges for treatment or services rendered up to, but

not nore than, 75 days before the postmark date of the

statenment.
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institution shall be submtted to the insurer on a properly
conpl eted Centers for Medicare and Medi caid Services (CWVS)
Healt-h—CareFinance—-Admnistration 1500 form UB 92 forns, or
any other standard form approved by the departnent for purposes

of this paragraph. Al billings for such services rendered by

providers shall, to the extent applicable, followthe
Physi ci ans' Current Procedural Term nology (CPT) or Healthcare
Correct Procedural Coding System (HCPCS), or ICD-9 in effect for
the year in which services are rendered and conply with the
Centers for Medicare and Medicaid Services (CM5) 1500 form

i nstructions and the Anmerican Medical Association Current

Procedural Term nol ogy (CPT) Editorial Panel and Healthcare
Correct Procedural Coding System (HCPCS). Al providers other
than hospitals shall include on the applicable claimformthe

professional |icense nunber of the provider in the |line or space

provided for "Signature of Physician or Supplier, |ncluding

Degrees or Credentials.” In determning conpliance with

appl i cabl e CPT and HCPCS codi ng, gui dance shall be provi ded by

t he Physicians' Current Procedural Term nology (CPT) or the
Heal t hcare Correct Procedural Coding System (HCPCS) in effect

for the year in which services were rendered, the Ofice of the

| nspector CGeneral (O G, Physicians Conpliance Guidelines, and

ot her authoritative treatises designated by rule by the Agency

for Health Care Admi nistration. No statenment of nedical services

may i nclude charges for nedical services of a person or entity
that perforned such services w thout possessing the valid
licenses required to performsuch services. For purposes of
par agraph (4)(b), an insurer shall not be considered to have

been furnished with notice of the anpbunt of covered | oss or
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medi cal bills due unless the statements or bills conply with
this paragraph, and unless the statenents or bills are properly

conpleted in their entirety as to all material provisions, with

all relevant infornation being provided therein.

(e)l. At the initial treatnent or service provided, each

physi ci an, other licensed professional, clinic, or other nedical

institution providing nedical services upon which a claimfor

personal injury protection benefits is based shall require an

i nsured person, or his or her guardian, to execute a disclosure

and acknow edgnent form which reflects at a m ninumthat:

a. The insured, or his or her guardian, nust countersign

the formattesting to the fact that the services set forth

t herein were actually rendered;

b. The insured, or his or her guardian, has both the right

and affirmative duty to confirmthat the services were actually

r ender ed;

c. The insured, or his or her guardian, was not solicited

by any person to seek any services fromthe nedi cal provider;

d. That the physician, other |icensed professional,

clinic, or other nedical institution rendering services for

whi ch paynent is being clained explained the services to the

insured or his or her guardian; and

e. If the insured notifies the insurer in witing of a

billing error, the insured nmay be entitled to a certain

percentage of a reduction in the anbunts paid by the insured's

nmot or vehicle insurer.

2. The physician, other licensed professional, clinic, or

ot her nedical institution rendering services for which paynent

is being clained has the affirmative duty to explain the
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432| services rendered to the insured, or his or her guardi an, so

433 that the insured, or his or her guardian, countersigns the form

4341 with inforned consent.

435 3. Countersignature by the insured, or his or her

436| guardian, is not required for the reading of diagnostic tests or

437| other services that are of such a nature that they are not

438| required to be perforned in the presence of the insured.

439 4. The licensed nedical professional rendering treatnent

440! for which paynent is being clainmed nust sign, by his or her own

441| hand, the formconplying with this paragraph.

442 5. The original conpleted disclosure and acknow edgenent

443 formshall be furnished to the insurer pursuant to paragraph

444 (4)(b) and may not be el ectronically furnished.

445 6. This disclosure and acknow edgenent formis not

446| required for services billed by a provider for energency

447| services as defined in s. 395.002, for energency services and

448| care as defined in s. 395.002 rendered in a hospital energency

449| departnent, or for transport and treatnent rendered by an

450\ anbul ance provider |icensed pursuant to part Il of chapter 401.

451 7. The Financial Services Comm ssion shall adopt, by rule,

452| a standard discl osure and acknow edgnent formthat shall be used

453 to fulfill the requirenents of this paragraph, effective 90 days

454 after such formis adopted and becones final. The comni ssi on
455| shall adopt a proposed rule by Cctober 1, 2003. Until the rule

456| is final, the provider nay use a formof its own which otherw se

457| conplies with the requirenents of this paragraph.

458 8. As used in this paragraph, "countersigned" neans a

459| second or verifying signhature, as on a previously signed
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docunent, and is not satisfied by the statenent "signature on

file" or any simlar statenent.

9. The requirenents of this paragraph apply only with

respect to the initial treatnent or service of the insured by a

provi der. For subsequent treatnents or service, the provider

must maintain a patient | og signed by the patient, in

chronol ogi cal order by date of service, that is consistent with

the services being rendered to the patient as clained. The

requi renents of this subparagraph for naintaining a patient |og

signed by the patient nay be net by a hospital that nmintains

nmedi cal records, as required by s. 395.3025 and applicable rules

and makes such records available to the insurer upon request.

(f) Upon witten notification by any person, an insurer

shal|l investigate any claimof inproper billing by a physician

or other nedical provider. The insurer shall determne if the

i nsured was properly billed for only those services and

treatnents that the insured actually received. If the insurer

determ nes that the insured has been inproperly billed, the

insurer shall notify the insured, the person nmaking the witten

notification and the provider of its findings and shall reduce

t he anobunt of paynent to the provider by the anount detern ned

to be inproperly billed. If a reduction is made due to such

written notification by any person, the insurer shall pay to the

person 20 percent of the amount of the reduction, up to $500. |f

the provider is arrested due to the inproper billing, then the

insurer shall pay to the person 40 percent of the amount of the

reduction, up to $500.

(h) An insurer nmay not systenmtically dowcode with the

intent to deny reinbursenent otherw se due. Such action
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constitutes a material m srepresentati on under s.
626.9541(1) (i) 2.
(6) DI SCOVERY OF FACTS ABOUT AN | NJURED PERSON
DI SPUTES. - -

(a) Every enployer shall, if a request is nmade by an

i nsurer providing personal injury protection benefits under ss.
627. 730-627. 7405 agai nst whom a cl ai m has been made, furnish
forthwith, in a form approved by the departnent, a sworn
statenment of the earnings, since the tinme of the bodily injury
and for a reasonable period before the injury, of the person
upon whose injury the claimis based.

(b) Every physician, hospital, clinic, or other nedical
institution providing, before or after bodily injury upon which
a claimfor personal injury protection insurance benefits is
based, any products, services, or accomopdations in relation to
that or any other injury, or in relation to a condition clained
to be connected with that or any other injury, shall, if
requested to do so by the insurer against whomthe claimhas
been made, furnish forthwith a witten report of the history,
condition, treatnent, dates, and costs of such treatnment of the
injured person and why the itens identified by the insurer were
reasonabl e in anount and nedically necessary, together with a
sworn statenment that the treatnment or services rendered were
reasonabl e and necessary with respect to the bodily injury
sustai ned and identifying which portion of the expenses for such
treatnent or services was incurred as a result of such bodily
injury, and produce forthwith, and permt the inspection and
copying of, his or her or its records regardi ng such history,

condition, treatnment, dates, and costs of treatnent; provided
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that this shall not |imt the introduction of evidence at trial.
Such sworn statenment shall read as follows: "Under penalty of
perjury, | declare that | have read the foregoing, and the facts
alleged are true, to the best of ny know edge and belief."” No
cause of action for violation of the physician-patient privilege
or invasion of the right of privacy shall be permtted agai nst
any physician, hospital, clinic, or other medical institution
conplying with the provisions of this section. The person
requesting such records and such sworn statenent shall pay al
reasonabl e costs connected therewith. If an insurer nakes a
written request for docunentation or information under this
paragraph within 30 days after having received notice of the
anount of a covered | oss under paragraph (4)(a), the anount or
the partial anmount which is the subject of the insurer's inquiry
shal | becone overdue if the insurer does not pay in accordance
wi th paragraph(4)(b) or within 10 days after the insurer's
recei pt of the requested docunentation or information, whichever
occurs later. For purposes of this paragraph, the term"receipt"
includes, but is not limted to, inspection and copyi ng pursuant
to this paragraph. Any insurer that requests docunentation or
information pertaining to reasonabl eness of charges or nedi cal
necessity under this paragraph without a reasonable basis for
such requests as a general business practice is engaging in an
unfair trade practice under the insurance code.

(c) In the event of any dispute regarding an insurer's

right to discovery of facts under this secti on abeut—an—injiured

treatrment—or the dates—andcosts—of suchtreatment, the insurer
may petition a court of conpetent jurisdiction to enter an order
776177
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permtting such discovery. The order may be nmade only on notion
for good cause shown and upon notice to all persons having an
interest, and it shall specify the tine, place, nanner,
condi tions, and scope of the discovery. Such court may, in order
to protect agai nst annoyance, enbarrassment, or oppression, as
justice requires, enter an order refusing discovery or
speci fying conditions of discovery and nmay order paynents of
costs and expenses of the proceeding, including reasonable fees
for the appearance of attorneys at the proceedi ngs, as justice
requires.

(d) The injured person shall be furnished, upon request, a
copy of all information obtained by the insurer under the
provi sions of this section, and shall pay a reasonabl e charge,
if required by the insurer.

(e) Notice to an insurer of the existence of a claimshal
not be unreasonably w thheld by an insured.

(7) MENTAL AND PHYSI CAL EXAM NATI ON OF | NJURED PERSON,
REPORTS. - -

(a) Wenever the nental or physical condition of an
i njured person covered by personal injury protection is materia
to any claimthat has been or may be nade for past or future
personal injury protection insurance benefits, such person
shal |, upon the request of an insurer, submt to nental or
physi cal exam nation by a physician or physicians. The costs of
any exam nations requested by an insurer shall be borne entirely
by the insurer. Such exam nation shall be conducted within the
muni ci pality where the insured is receiving treatnent, or in a
| ocati on reasonably accessible to the insured, which, for
pur poses of this paragraph, neans any location within the
776177
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muni ci pality in which the insured resides, or any |location
wWithin 10 mles by road of the insured s residence, provided
such location is within the county in which the insured resides.
If the exam nation is to be conducted in a |ocation reasonably
accessible to the insured, and if there is no qualified
physi cian to conduct the examination in a |ocation reasonably
accessible to the insured, then such exam nation shall be
conducted in an area of the closest proxinmty to the insured's
resi dence. Personal protection insurers are authorized to
i ncl ude reasonabl e provisions in personal injury protection
i nsurance policies for nental and physical exam nation of those
claim ng personal injury protection insurance benefits. An
insurer may not w t hdraw paynent of a treating physician w thout
t he consent of the injured person covered by the personal injury
protection, unless the insurer first obtains a valid report by a
Fl ori da physician |licensed under the sane chapter as the
treati ng physician whose treatnment authorization is sought to be
wi t hdrawn, stating that treatnent was not reasonable, related,
or necessary. A valid report is one that is prepared and signed
by the physician exam ning the injured person or review ng the
treatnent records of the injured person and is factually
supported by the exam nation and treatnent records if revi ewed
and that has not been nodified by anyone ot her than the
physi ci an. The physician preparing the report nust be in active
practice, unless the physician is physically disabled. Active
practice neans that during the 3 years inmmediately preceding the
date of the physical exam nation or review of the treatnent
records the physician nust have devoted professional tine to the
active clinical practice of evaluation, diagnosis, or treatnent
776177
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of nmedical conditions or to the instruction of students in an
accredited health professional school or accredited residency
programor a clinical research programthat is affiliated with
an accredited health professional school or teaching hospital or

accredi ted residency program The physician preparing a report

at the request of an insurer and physicians rendering expert

opi ni ons on behal f of persons claimng nedical benefits for

personal injury protection, or on behalf of an insured through

an attorney or another entity, shall nmaintain, for at |least 3

years, copies of all exam nation reports as nedical records and

shall maintain, for at | east 3 years, records of all paynents

for the exanm nations and reports. Neither an insurer nor any

person acting at the direction of or on behalf of an insurer nay

materially change an opinion in a report prepared under this

paragraph or direct the physician preparing the report to change

such opinion. The denial of a paynent as the result of such a

changed opinion constitutes a material m srepresentati on under

S. 626.9541(1)(i)2.; however, this provision does not preclude

the insurer fromcalling to the attention of the physician

errors of fact in the report based upon infornmation in the claim

file.
(b) If requested by the person exam ned, a party causing
an exam nation to be nade shall deliver to himor her a copy of
every witten report concerning the exam nation rendered by an
exam ni ng physician, at |east one of which reports nust set out
t he exam ni ng physician's findings and conclusions in detail.
After such request and delivery, the party causing the
exanm nation to be made is entitled, upon request, to receive
fromthe person exam ned every witten report available to him
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or her or his or her representative concerning any exam nati on,
previously or thereafter made, of the sane nental or physical
condition. By requesting and obtaining a report of the
exam nation so ordered, or by taking the deposition of the
exam ner, the person exam ned waives any privilege he or she may
have, in relation to the claimfor benefits, regarding the
testi mony of every other person who has exam ned, or may
thereafter exami ne, himor her in respect to the sanme nental or
physical condition. If a person unreasonably refuses to submt
to an exam nation, the personal injury protection carrier is no
| onger |iable for subsequent personal injury protection
benefits.

(8) APPLI CABI LI TY OF PROVI SI ON REGULATI NG ATTORNEY' S
FEES. --Wth respect to any dispute under the provisions of ss.
627.730-627. 7405 between the insured and the insurer, or between
an assignee of an insured's rights and the insurer, the
provi sions of s. 627.428 shall apply, except as provided in
subsection (11).

(10) An insurer may negotiate and enter into contracts
with licensed health care providers for the benefits descri bed
inthis section, referred to in this section as "preferred
provi ders,” which shall include health care providers |icensed
under chapters 458, 459, 460, 461, and 463. The insurer nay
provide an option to an insured to use a preferred provider at
the tinme of purchase of the policy for personal injury
protection benefits, if the requirenents of this subsection are
met. If the insured elects to use a provider who is not a
preferred provider, whether the insured purchased a preferred
provi der policy or a nonpreferred provider policy, the nmedical
776177
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benefits provided by the insurer shall be as required by this
section. If the insured elects to use a provider who is a
preferred provider, the insurer nmay pay nedical benefits in
excess of the benefits required by this section and may wai ve or
| oner the amount of any deductible that applies to such nedica
benefits. If the insurer offers a preferred provider policy to a
pol i cyhol der or applicant, it nust also offer a nonpreferred
provi der policy. The insurer shall provide each policyhol der
with a current roster of preferred providers in the county in
whi ch the insured resides at the tine of purchase of such
policy, and shall make such list available for public inspection
during regul ar business hours at the principal office of the
insurer within the state.

(12) CVIL ACTI ON FOR | NSURANCE FRAUD. - - An i nsurer shal
have a cause of action agai nst any person convicted of, or who,
regardl ess of adjudication of guilt, pleads guilty or nolo
contendere to insurance fraud under s. 817.234, patient
brokering under s. 817.505, or kickbacks under s. 456. 054,
associated with a claimfor personal injury protection benefits
in accordance with this section. An insurer prevailing in an
action brought under this subsection nay recover conpensatory,
consequential, and punitive damages subject to the requirenents
and limtations of part Il of chapter 768, and attorney's fees
and costs incurred in litigating a cause of action agai nst any
person convi cted of, or who, regardl ess of adjudication of
guilt, pleads guilty or nolo contendere to insurance fraud under
S. 817.234, patient brokering under s. 817.505, or kickbacks
under s. 456.054, associated with a claimfor personal injury

protection benefits in accordance with this section.
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(13) If the Financial Services Comm ssion determ nes that

t he cost savings under personal injury protection insurance

benefits paid by insurers have been realized due to the

provisions of this act, prior |egislative refornms, or other

factors, the comm ssion may i ncrease the m ni nrum $10, 000 benefit

coverage requirenent. In establishing the anount of such

i ncrease, the conmm ssion nust determ ne that the additiona

prem um for such coverage is approxi nately equal to the prem um

cost savings that have been realized for the personal injury

protection coverage with limts of $10, 000.
Section 9. Effective October 1, 2003, subsection (11) of

section 627.736, Florida Statutes, is anended to read:

627. 736 Required personal injury protection benefits;
exclusions; priority; clains.--

(11) DEMAND LETTER. --

(a) As a condition precedent to filing any action for an
overdueclaimfor benefits under this section paragraph{4{b),
the insurer nmust be provided with witten notice of an intent to
initiate l|itigati on—provi-ded—however—that—except—wthregard

pur-suant—t-o—subsection—{6). Such notice is not required if,

after conducti ng an investigation, an insurer has chosen to

deny, reduce, or downcode a claim Such notice may not be sent

until the claimis overdue, including any additional tinme the
insurer has to pay the clai mpursuant to paragraph (4)(b).
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Page 25 of 28
5/ 15/ 2003 6:59 PM




721
722
723
724
725
726
727
728
729
730
731
732
733
734
735
736
737
738
739
740
741
742
743
744
745
746
747
748
749

HOUSE ANMENDIVENT
Bill No.HB 27A
Amendnment No. (for drafter’s use only)
(b) The notice required shall state that it is a "denmand
letter under s. 627.736(11)" and shall state with specificity:
1. The nanme of the insured upon which such benefits are

bei ng sought, including a copy of the assignnment giving rights

to the claimant if the claimant is not the insured.

2. The cl ai m nunber or policy nunber upon which such claim
was originally submtted to the insurer

3. To the extent applicable, the nane of any nedi cal
provi der who rendered to an insured the treatnent, services,
accomodati ons, or supplies that formthe basis of such claim
and an item zed statenent specifying each exact anount, the date
of treatnent, service, or accommodation, and the type of benefit

clainmed to be due. A conpleted formsatisfying the requirenents

of paragraph (5)(d) or the | ost-wage statenent previously
subm tt ed Health—GCare FinanceAdmnistration1500form—UB 92—
or—successor formsapproved-by the Secretaryof the United
StatesDepartrent—of Health—andHurmanr—Services nmay be used as

the item zed statenent. To the extent that the demand i nvol ves

an insurer's wthdrawal of paynent under paragraph (7)(a) for

future treatnment not yet rendered, the claimant shall attach a

copy of the insurer's notice wthdrawi ng such paynent and an

item zed statenment of the type, frequency, and duration of

future treatnent clained to be reasonabl e and nedically

necessary.

(c) Each notice required by this subsection seetioen nust

be delivered to the insurer by United States certified or
registered mail, return recei pt requested. Such postal costs
shall be reinbursed by the insurer if so requested by the

cl ai mant prowvider in the notice, when the insurer pays the
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overdue claim Such notice nust be sent to the person and
address specified by the insurer for the purposes of receiving
noti ces under this subsecti on seection—on—the-docurent—deny-ng
or—reducingthe anpunt—asserted by the filer to be overdue. Each

i censed insurer, whether donestic, foreign, or alien, shall may
file wwth the office departrnent designation of the nane and
address of the person to whom notices pursuant to this
subsecti on seetion shall be sent which the office shall nake
avail able on its Internet website whensuchdocurentdoes—not
specify-the nane—and-addressto-whom-the notices—underthis
section are to be sent or when there is no such document. The
name and address on file with the office departnent pursuant to

S. 624.422 shall be deened the authorized representative to

accept notice pursuant to this subsection seetioen in the event

no ot her designati on has been made.

(d) If, wthin 15 ¥ business days after receipt of notice
by the insurer, the overdue claimspecified in the notice is
paid by the insurer together with applicable interest and a

penalty of 10 percent of the overdue anount paid by the insurer

subject to a maxi num penalty of $250, no action fer—nrenpayrent
or—atepayrent may be brought against the insurer. |If the

demand i nvol ves an insurer's wthdrawal of paynent under

paragraph (7)(a) for future treatnent not yet rendered, no

action nay be brought against the insurer if, within 15 days

after its receipt of the notice, the insurer mails to the person

filing the notice a witten statenent of the insurer's agreenent

to pay for such treatnent in accordance with the notice and to

pay a penalty of 10 percent, subject to a nmaxi num penalty of

$250, when it pays for such future treatnent in accordance with
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the requirenments of this section. To the extent the insurer

determ nes not to pay any the—everdue anount denmanded, the

penalty shall not be payable in any subseqguent action fer

nonpayrent—orlate paywent. For purposes of this subsection,

paynent or the insurer's agreenent shall be treated as being

made on the date a draft or other valid instrunent that is

equi val ent to paynment, or the insurer's witten statenent of

agreenent, is placed in the United States nail in a properly

addressed, postpaid envelope, or if not so posted, on the date
of delivery. The insurer shall not be obligated to pay any

attorney's fees if the insurer pays the claimor mails its

agreenent to pay for future treatnment within the time prescribed

by this subsection.

(e) The applicable statute of limtation for an action
under this section shall be tolled for a period of 15 business
days by the mailing of the notice required by this subsection.

(f) Any insurer making a general business practice of not
paying valid clainms until receipt of the notice required by this

subsection seetion is engaging in an unfair trade practice under

t he i nsurance code.
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