SB 40-A Second Engr ossed

1 Abill to be entitled

2 An act relating to insurance consuner

3 protection; reenacting and anendi ng s.

4 626. 7451(11), F.S., notw thstandi ng anendnents
5 to that subsection by HB 513; providing for

6 retroactive application; providing for

7 construction of the act in pari materia with

8 | aws enacted during the Regul ar Session of the
9 Legi sl ature; creating s. 626.9741, F.S.

10 specifying that the act's purpose is to

11 regulate and linmt the use of credit reports
12 and credit scores by insurers for underwiting
13 and rating purposes; specifying the types of
14 i nsurance to which the act applies; defining
15 terns; requiring that an insurer identify the
16 items in a credit report which resulted in an
17 adverse decision; prohibiting an insurer from
18 nmaki ng an adverse deci sion based solely on a
19 credit report or score or certain other
20 factors; requiring an insurer to provide a
21 neans for appeal to an applicant or insured
22 under certain circunstances; prohibiting the
23 use of a credit report or score unless the
24 O fice of Insurance Regul ati on determ nes,
25 based on a filing by the insurer, that such use
26 is valid and reasonabl e; authorizing the Ofice
27 of Insurance Regul ation to di sapprove such
28 filings; requiring an insurer to adhere to
29 certain laws and rules; requiring an insurer to
30 provide for an adjustnent in the prenmi um of an
31 insured to reflect an inprovenent in credit
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1 hi story; authorizing the Financial Services

2 Conmi ssion to adopt rules; providing for

3 application; providing a contingent effective

4 dat e.

5

6| Be It Enacted by the Legislature of the State of Florida:

7

8 Section 1. (1) Notwi thstanding the amendnent to

9| section 626.7451, Florida Statutes, by HB 513, subsection (11)
10 | of section 626.7451, Florida Statutes is not anended as
11| provided by that act, but is reenacted to read:
12 626. 7451 Managi ng general agents; required contract
13 | provisions.--No person acting in the capacity of a managing
14 | general agent shall place business with an insurer unless
15| there is in force a witten contract between the parties which
16 | sets forth the responsibility for a particular function
17 | specifies the division of responsibilities, and contains the
18 | foll owi ng m ni num provi si ons:
19 (11) A licensed managi ng general agent, when pl acing
20 | business with an insurer under this code, nmay charge a
21 | per-policy fee not to exceed $25. In no instance shall the
22 | aggregate of per-policy fees for a placenent of business
23 | authori zed under this section, when conmbined with any other
24 | per-policy fee charged by the insurer, result in per-policy
25 | fees which exceed the aggregate anount of $25. The per-policy
26 | fee shall be a conponent of the insurer's rate filing and
27 | shall be fully earned
28
29 | For the purposes of this section and ss. 626.7453 and
30| 626. 7454, the term"controlling person" or "controlling" has
31| the neaning set forth in s. 625.012(5)(b)1., and the term
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"controll ed person" or "controlled" has the nmeaning set forth
ins. 625.012(5)(b) 2.
(2) This section shall take effect upon this act

beconing a law, except that, if this act does not becone a | aw

before HB 513 becones a law, this section shall operate

retroactively to the date that HB 513 becones a | aw.

Section 2. If any law that is anended by this act was

al so anended by a | aw enacted at the 2003 Regul ar Sessi on of

the Legislature, such | aws shall be construed as if they had

been enacted during the same session of the Legislature, and

full effect should be given to each if that is possible.
Section 3. Section 626.9741, Florida Statutes, is
created to read

626. 9741 Use of credit reports and credit scores hy

i nsurers. --
(1) The purpose of this section is to regulate and

limt the use of credit reports and credit scores by insurers

for underwriting and rating purposes. This section applies

only to personal lines notor vehicle insurance and persona

lines residential insurance, which includes homeowners, nobile

honeowners dwel ling, tenants, condoninium unit owners,

cooperative unit owners, and sinilar types of insurance.

(2) As used in this section, the term

(a) "Adverse decision" neans a decision to refuse to

i ssue or renew a policy of insurance; to issue a policy with

exclusions or restrictions; to increase the rates or pren um

charged for a policy of insurance; to place an insured or

applicant in a rating tier that does not have the | owest

available rates for which that insured or applicant is

otherwise eligible; or to place an applicant or insured with a

conpany operating under common nmanagenent, control, or

3
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owner shi p whi ch does not offer the | owest rates avail abl e,

within the affiliate group of insurance conpanies, for which

that insured or applicant is otherw se eligible.

(b) "Credit report" nmeans any witten, oral, or other

communi cation of any information by a consuner reporting

agency, as defined in the federal Fair Credit Reporting Act,

15 U S.C. s. 1681, et seq., bearing on a consuner's credit

wort hi ness, credit standing, or credit capacity, which is used

or expected to be used or collected as a factor to establish a

person's eligibility for credit or insurance, or any other

pur pose aut hori zed pursuant to the applicabl e provision of

such federal act. A credit score alone, as calculated by a

credit reporting agency or by or for the insurer, nmay not be

considered a credit report.

(c) "Credit score" neans a score, grade, or val ue that

is derived by using any or all data froma credit report in

any type of nodel, nethod, or program whether electronically,

in an algorithm conputer software or program or any other

process, for the purpose of grading or ranking credit report

dat a.

(d) "Tier" neans a category within a single insurer

into which insureds with substantially simlar risk, exposure,

or expense factors are placed for purposes of deternining rate

or prem um
(3) An insurer nust informan applicant or insured, in

the sanme nediumas the application is taken, that a credit

report or score is being requested for underwiting or rating

purposes. An insurer that makes an adverse deci sion based, in

whole or in part, upon a credit report nmust provide at no

charge, a copy of the credit report to the applicant or

i nsured or provide the applicant or insured with the nane,

4
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address, and tel ephone nunber of the consuner reporting agency

fromwhich the insured or applicant may obtain the credit

report. The insurer nust provide notification to the consuner

expl ai ning the reasons for the adverse decision. The reasons

nmust be provided in sufficiently clear and specific | anguage

so that a person can identify the basis for the insurer's

adver se deci sion. Such notification shall include a

description of the four prinmary reasons, or such fewer nunber

as existed, which were the primary influences of the adverse

deci sion. The use of generalized terms such as "poor credit

history," "poor credit rating," or "poor insurance score" does

not neet the explanation requirenents of this paragraph. A

credit score may not be used in underwriting or rating

i nsurance unl ess the scoring process produces information in

sufficient detail to permit conpliance with the requirenents

of this subsection. It shall not be deenmed an adverse deci sion

if, due to the insured's credit report or credit score, the

i nsured continues to receive a | ess favorable rate or

pl acement in a |less favorable tier or conpany at the tinme of

renewal except for renewals or re-underwriting required by

this section.

(4)(a) An insurer nmay not request a credit report or

score based upon the race, color, religion, marital status,

age, gender, income, national origin, or place of residence of

the applicant or insured.

(b) An insurer may not make an adverse decision solely

because of information contained in a credit report or score

Wi t hout consideration of any other underwriting or rating

fact or.
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(c) An insurer may not nmake an adverse deci sion or use

a credit score that could lead to such a decision if based, in

whole or in part, on:

1. The absence of, or an insufficient, credit history,

in which instance the i nsurer shall

a. Treat the consuner as otherw se approved by the

O fice of Insurance Regulation if the insurer presents

information that such an absence or inability is related to

the risk for the insurer;

b. Treat the consuner as if the applicant or insured

had neutral credit information, as defined by the insurer

C. Excl ude the use of credit information as a factor

and use only other underwriting criteria;

2. Collection accounts with a nedical industry code,

if soidentified on the consuner's credit report;

3. Place of residence; or

4. Any other circunstance that the Financial Services

Conmi ssion deternines, by rule, lacks sufficient statistical

correlation and actuarial justification as a predictor of

i nsur ance ri sk.

(d) An insurer may use the nunber of credit inquiries

requested or nmade regarding the applicant or insured except

for:

1. Credit inquiries not initiated by the consuner or

i nquiries requested by the consunmer for his or her own credit

i nf or mati on.

2. lnquiries relating to i nsurance coverage, if so

identified on a consuner's credit report.

3. Collection accounts with a nedical industry code,

if soidentified on the consuner's credit report.
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4, Miltiple lender inquiries, if coded by the consuner

reporting agency on the consuner's credit report as being from

the hone nortgage i ndustry and made within 30 days of one

another, unless only one inquiry is considered.

5. Miltiple lender inquiries, if coded by the consuner

reporting agency on the consuner's credit report as being from

the autonohile |l ending industry and nmade within 30 days of one

another, unless only one inquiry is considered.

(e) An insurer nust, upon the request of an applicant

or insured, provide a neans of appeal for an applicant or

i nsured whose credit report or credit score is unduly

i nfluenced by a dissolution of narriage, the death of a

spouse, or tenporary |oss of enploynent. The insurer nust

conplete its review within 10 busi ness days after the request

by the applicant or insured and recei pt of reasonable

docunentati on requested by the insurer, and, if the insurer

determi nes that the credit report or credit score was unduly

i nfluenced by any of such factors, the insurer shall treat the

applicant or insured as if the applicant or insured had

neutral credit informati on or shall exclude the credit

information, as defined by the insurer, whichever is nore

favorable to the applicant or insured. An insurer shall not be

consi dered out of conpliance with its underwiting rules or

rates or forns filed with the Ofice of |Insurance Regul ation

or out of conpliance with any other state law or rule as a

result of granting any exceptions pursuant to this subsection.

(5) Arate filing that uses credit reports or credit

scores nust conply with the requirenents of s. 627.062 or s.

627.0651 to ensure that rates are not excessive, inadequate,

or unfairly discrimnatory.
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1 (6) An insurer that requests or uses credit reports

2] and credit scoring in its underwiting and rating nethods

3| shall maintain and adhere to established witten procedures

4| that reflect the restrictions set forth in the federal Fair

5] Cedit Reporting Act, this section, and all rules rel ated

6 | thereto.

7 (7)(a) An insurer shall establish procedures to review

8| the credit history of an insured who was adversely affected by

9| the use of the insured's credit history at the initial rating
10| of the policy, or at a subsequent renewal thereof. This review
11 | nust be perforned at a m ni num of once every 2 years or at the
12 | request of the insured, whichever is sooner, and the insurer
13 | shall adjust the premiumof the insured to reflect any
14 | inprovenent in the credit history. The procedures nust provide
15| that, with respect to existing policyholders, the review of a
16 | credit report will not be used by the insurer to cancel
17 | refuse to renew, or require a change in the nethod of paynent
18 | or paynent pl an.
19 (b) However, as an alternative to the requirenents of
20 | paragraph (a), an insurer that used a credit report or credit
21| score for an insured upon inception of a policy, who will not
22 | use a credit report or score for re-underwiting, shal
23 | reevaluate the insured within the first 3 years after
24 | i nception, based on other allowable underwiting or rating
25| factors, excluding credit information if the insurer does not
26 | increase the rates or prenmiumcharged to the insured based on
27 | the exclusion of credit reports or credit scores.
28 (8) The commission may adopt rules to adm nister this
29 | section. The rules may include, but need not be linmted to:
30 (a) Information that nust be included in filings to
31 | denpnstrate conpliance with subsection (3).

8

CODING:Words st+ieken are deletions; words underlined are additions.




SB 40-A Second Engr ossed

1 (b) Statistical detail that insurers using credit

2| reports or scores under subsection (5) nmust retain and report

3]l annually to the Ofice of Insurance Regul ation

4 (c) Standards that ensure that rates or preniuns

5| associated with the use of a credit report or score are not

6 |unfairly discrininatory, based upon race, color, religion

7| marital status, age, gender, incone, national origin, or place

8 | of residence.

9 (d) Standards for review of nbdels, nethods, prograns,
10| or any other process by which to grade or rank credit report
11 | data and which may produce credit scores in order to ensure
12 | that the insurer denpnstrates that such grading, ranking, or
13| scoring is valid in predicting insurance risk of an applicant
14 | or insured.

15 Section 4. This act shall take effect January 1, 2004,
16 | and shall apply to policies issued or renewed on or after that
17 | date, except that this act shall not take effect unless SB
18| 42-A or simlar legislation is adopted in the sane |egislative
19 | session, or an extension thereof, and becones | aw.
20
21
22
23
24
25
26
27
28
29
30
31
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