Florida Senate - 2003 CS for SB 44-A

By the Cormittee on Regul ated I ndustries; and Senator Diaz de
la Portilla

315-2649-03
1 A bill to be entitled
2 An act relating to the Florida O ean | ndoor Air
3 Act; inplenmenting s. 20, Art. X of the State
4 Constitution; reenacting s. 386.201, F.S.
5 relating to a short title; anending s. 386.202,
6 F.S.; providing legislative intent and
7 findings; anending s. 386.203, F.S.; providing
8 definitions; anending s. 386.204, F.S.
9 prohi biting snoking in certain places; creating
10 S. 386.2045, F.S.; establishing specific
11 exceptions where snoking is pernmtted; anending
12 s. 386.205, F.S.; providing for designated
13 snoki ng roons; providing certain exceptions;
14 requiring state agencies to adopt rules;
15 anending s. 386.206, F.S.; providing
16 requirements for the posting of signs in roons
17 desi gnat ed as snoki ng roons; anending s.
18 386. 207, F.S.; providing for enforcenent of the
19 act by the Departnment of Business and
20 Pr of essi onal Regul ati on and the Departnent of
21 Heal th; providing penalties; providing for the
22 use of noneys collected as fines under the act;
23 anending s. 386.208, F.S.; providing penalties;
24 reenacting s. 386.209, F.S., relating to
25 preenption by the state of the regul ation of
26 snoki ng; amending s. 386.211, F.S.; providing
27 for announcenents at certain facilities;
28 anmending s. 386.212, F.S.; prohibiting snoking
29 near school property; creating s. 386. 2125,
30 F.S.; requiring the Departnent of Health and
31 t he Departnent of Business and Prof essional
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1 Regul ati on to adopt rules; providing for

2 construction of the act in pari materia with

3 | aws enacted during the Regul ar Session of the

4 Legi sl ature; providing for severability;

5 providing an effective date.

6

7| Be It Enacted by the Legislature of the State of Florida:

8

9 Section 1. Section 386.201, Florida Statutes, is

10 | reenacted to read:

11 386.201 Short title.--This part nmay be cited as the
12 "Florida O ean Indoor Air Act."

13 Section 2. Section 386.202, Florida Statutes, is

14 | anended to read:

15 386. 202 Legislative intent.--The purpose of this part
16 | is to protect people fromthe pubt—¢ health hazards of

17 | second- hand—eonfort—antd—environment—by——creating—areas—+n
18 | pubHe—ptaces—antd—at—pubHecrneetrngs—that—arereasonabty—f+ree
19 | f+oem t obacco snoke and to inplenent the Florida health

20| initiative ins. 20, Art. X of the State Constitution by

21 | proviting—auni-formstatewrde—raximum—ecode. |t is the intent
22 | of the Legislature to not inhibit, or otherw se obstruct,
23 | snoki ng cessation prograns, nedical research, or scientific
24 | research in this state. The Legislature finds that tobacco
25| snoking that is integral to a snoking cessation program

26 | nedi cal research, or scientific research does not present a
27 | credible public health hazard from second- hand snoke. This
28

29

30

31
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Section 3. Section 386.203, Florida Statutes, is
amended to read:

386.203 Definitions.--As used in this part, the term

(1) "Conmercial use of a private residence" neans any

time during which the owner, |essee, or other person occupying

or controlling the use of a private residence is furnishing in

the private residence, or causing or allowing to be furnished

in the private residence, child care, adult care, or health

care, or any conbination thereof, and receiving or expecting

to receive conpensation therefor.

(2) "Conmon area" neans a hallway, corridor, |obby,

aisle, water fountain area, restroom stairwell, entryway, or

conference roomin a public place.

(3) "Departnent" neans the Departnent of Health.

(4) "Designated snoking guest roons at public | odging

establ i shnents" neans the sl eeping roonms and directly

associ ated private areas, such as bathroons, |iving roons, and

kitchen areas, if any, rented to guests for their exclusive

transi ent occupancy in public |odging establishnents,

i ncluding hotels, notels, resort condoniniuns, transient

apartnents, transient |odging establishnents, room ng houses,

boardi ng houses, resort dwellings, bed and breakfast inns, and

the li ke and designated by the person or persons having

managenent authority over such public |odging establishnent as

rooms in which snoking nmay be pernitted

(5) "Enclosed i ndoor workpl ace" neans a workpl ace that

is predoninantly or totally bounded on all sides and above by

physical barriers. The term does not include a workpl ace

wi t hout physical barriers of any kind from above; a workpl ace

that is totally or partially bounded from above with at | east

25 percent of the contiguous surface area of the sides without
3
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a physical barrier; or a workplace that is bounded on al

si des and above by physical barriers consisting of no nore

than 50 percent of the total bounded surface area of the

wor kpl ace
(6) "Essential services" neans those services that are

essential to the mai ntenance of any encl osed i ndoor room

regardl ess of whether the roomis a workplace, including, but

not linmted to, janitorial services, repairs, or renovations.

(7) "Governnent building" neans a building or portion

of a building owned by or |eased to the state or a politica

subdi vi si on of the state and used for governnental purposes.

(8) "Physical barrier" includes an uncovered openi ng,

a screened or otherwise partially covered opening, or an open

or closed wi ndow, jalousie, or door

(9) 1)y "Public place" neans the foll ow ng encl osed,

i ndoor areas used by the general public:

(a) CGovernnent buil dings;

(b) Public neans of mmss transportation and their
associ ated ternminals not subject to federal snoking
regul ation;

(c) Elevators;

(d) Hospitals;

(e) Nursing hones;

(f) Educational facilities;

(g) Public school buses;

(h) Libraries;

(i) Courtroons;

(j) Jury waiting and deliberation roons;

(k) Museuns;

(1) Theaters;

(m Auditoriuns;

4
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(n) Arenas;

(o) Recreational facilities;

(p) Restaurants;

(q) Retail stores—except—a—retatt—stoere—thepritary
business—of—whi-ch—is—thesale—of tobacco—ortobaccorelated
produets;

(r) Gocery stores;

(s) Buildings that contain an encl osed i ndoor
wor kpl ace Phaces—of—enptoynrent;

(t) Health care facilities;

(u) Day care centers; and

(v) Common areas of retirenent hones and condomi ni uns.

(10) {3y "Public neeting" neans all neetings open to

the public, including neetings of honeowner, condom nium or
renter or tenant associations unless such neetings are held in
a private residence.

(11) "Second-hand snoke" means snoke emtted from

|ighted, snoldering, or burning tobacco when the snoker is not

i nhal i ng; snoke enitted at the nouthpiece during puff draw ng;

and snoke exhal ed by the snoker

(12) (4 "Snoki ng" neans inhaling, exhaling, burning,

carrying, or possessing a |lighted tobacco product, including

cigarettes, cigars, pipe tobacco possession—of—at+ighted
etrgarette—H-ghted—ecigar—H-ghted—pipe, or any other lighted

t obacco product.

(13) "Work" neans perforning an enpl oynent or

enpl oynent -type service for, or at the request of, another
5

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2003 CS for SB 44-A
315-2649-03

person or a public or private entity, regardl ess of whether

t he enpl oynent or enpl oynent-type service is perforned for

conpensation or on a full-tine or part-tine basis, whether

legally or not. The term i ncl udes enpl oynent or

enpl oynent -type service perforned by an enpl oyee, independent

contractor, agent, partner, proprietor, manager, officer

director, apprentice, trainee, associate, servant, vol unteer

or simlar person. The termdoes not include nonconmerci al

activities perfornmed by nenbers of a nenbership associ ati on.

(14) "Workpl ace" neans a room where one or nore

persons performwork. This section applies to all such

wor kpl aces without regard to whether work is occurring at any

given tine. The termdoes not include any facility owned or

| eased by and used exclusively for noncommercial activities

perforned by the nenbers and guests of a nenbership

associ ation, including social gatherings, neetings, dining,

and dances, if no person or persons are engaged in work as

defined in subsection (13). Each facility in which tobacco

snoking is pernmtted during the activities of a nenbership

associ ati on nust conspi cuously post, or cause to be posted, in

the facility signs stating that snoking is permtted.

(15) "Menbership associ ati on" neans a charitabl e,

nonprofit, or veterans' organization that holds a current
exenption under s. 501(c)(3), s. 501(c)(4), s. 501(c)(7), s.
501(c)(8), s. 501(c)(10), s. 501(c)(19), or s. 501(d) of the
I nternal Revenue Code.

the—reguirerents—of—ss—386205—and—386-206—

F . i | .
6
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ey F . I F . I
Regutati+on—

Section 4. Section 386.204, Florida Statutes, is
amended to read:

386.204 Prohibition.--

(1) ENCLOSED | NDOOR WORKPLACES. - - A person nmay hot
snoke in an encl osed i ndoor workpl ace, except as otherw se
provided in s. 386.2045.

(2) PUBLIC PLACES. --A person may not snoke in a public
pl ace or at a public neeting except as provided in this part
. e I " ET bt I I
. . hied . AT w .

F . I . I I L ot
f the ¢ . I ey . .
charge—of—the—+oomor—hat—
Section 5. Section 386.2045, Florida Statutes, is
created to read

386. 2045 Encl osed i ndoor workpl aces; specific

exceptions.--Notw thstanding s. 386.204(1), tobacco snoking

may be pernmitted in each of the foll owi ng pl aces:
(1) PRIVATE RESIDENCE. -- A private resi dence whenever
it is not being used commercially to provide child care, adult

care, or health care, or any conbi nation thereof.
(2) RETAIL TOBACCO SHCOP. - - Any encl osed i ndoor
wor kpl ace dedicated to or predominantly for the retail sale of

t obacco, tobacco products, and accessories for such products,

in which the sale of other products or services is nerely

i ncidental. Any encl osed i ndoor workpl ace of a business that

manuf actures, inports, or distributes tobacco products or of a
7
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t obacco | eaf dealer is a business dedicated to or

predominantly for the retail sale of tobacco and tobacco

products when, as a necessary and integral part of the process

of maki ng, manufacturing, inporting, or distributing a tobacco

product for the eventual retail sale of such tobacco or

t obacco product, tobacco is heated, burned, or snoked or a

|ighted tobacco product is tested.

(3) DESI GNATED SMOKI NG GUEST ROOM - - A desi gnat ed
snoki ng guest room at a public | odgi ng establishnent.

(4) STAND- ALONE BAR. - - Any pl ace of business that
during all times of operation is devoted predom nantly or

totally to serving al coholic beverages, intoxicating

beverages, or intoxicating liquors, or any conbination

t hereof, for consunption on the |icensed prem ses; in which

the serving of food, if any, is nerely incidental to the

consunpti on of any such beverage; and the licensed prenises is

not |ocated within, and does not share any commpbn entryway or

common i ndoor area with, any other encl osed i ndoor workpl ace,

i ncl udi ng any business for which the sale of food or any other

product or service is nore than an incidental source of gross

revenue. A busi ness nust not derive nore than 10 percent of

its gross revenue fromthe sale of food for consunption on the

| i censed prenises.

(5) SMXKI NG CESSATI ON PROGRAM MEDI CAL RESEARCH, OR
SCl ENTI FI C RESEARCH. - - Any encl osed i ndoor workpl ace or public
pl ace, to the extent that tobacco snobking is an integral part

of a snoki ng-cessation program nedical research, or

scientific research. Each roomin which tobacco snoking is

permtted nust post, or conspicuously cause to be posted, a

signh stating that tobacco snoking is permitted as part of a

8
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1| snoki ng-cessati on program nedical research, or scientific

2 | research.

3 (6) ENTERTAI NVENT | NDUSTRY. - - Any encl osed i ndoor

4 | workplace or public place, to the extent that tobacco snoking
5]is a part of a theatrical, comrercial advertising, nusic

6| video, television, or notion picture performance. Each roomin
7 | which tobacco snoking is pernitted as part of a perfornmance

8 | must post or conspicuously cause to be posted, a sign stating
9| that tobacco snoking is permitted as part of a perfornance.
10 Section 6. Section 386.205, Florida Statutes, is

11 | anended to read:

12 386. 205 Designation of snoking roons areas.--

13 (1) A snoking room areas nmay be designated by the

14 | person in charge of an airport in-transit | ounge under the

15| authority and control of the Bureau of Custons and Border

16 | Protection of the United States Departnent of Honel and

17 | Security a—pubHec—ptace. A snoking room nmay be designated in
18 | an airport in-transit |ounge under the authority and contro
19 | of the Bureau of Custons and Border Protection of the United
20| States Departnment of Honel and Security. A snobking room may not
21| be designated in an elevator, restroom or any conmpbn area as
22 | defined in s. 386.203. Each designated snoki ng r oom nmust
23| conformto the foll owi ng requirenents:
24 (a) Work, other than essential services defined in s.
25| 386.203, nmust not be perfornmed in the roomat any given tine.
26 (b) Tobacco snoking nust not be pernmitted in the room
27 | while any essential services are being perforned in the room
28 (c) Each snoking room nust be encl osed by physica
29 | barriers that are i npenetrable by second-hand tobacco snoke
30 | and prevent the escape of second-hand tobacco snoke into a
31| coompbn area or an encl osed i ndoor workpl ace.

9
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(d) Each designated snoking room nust exhaust tobacco

snoke directly to the outside and away fromair intake ducts,

and be maintai ned under negative pressure, with respect to

surroundi ng spaces, sufficient to contain tobacco snoke within

t he desi gnated room

(e) Each snoking room nust conspi cuously post, or

cause to be posted, in the roomand at the entrance to the
roomsigns stating that snoking is pernitted. H—a——soking

10
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(3) 5 A snoking room area nmay not contain conmon

N
(00]

areas that whieh are expected to be used by the public.

N
©

(4) t6) Each state agency mmy adopt rules for

w
o

adm ni stering this section which take into consideration the

w
=

provisions of this part.
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CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NO®Uu DWNPRER O

Florida Senate - 2003 CS for SB 44-A
315-2649-03

Section 7. Section 386.206, Florida Statutes, is
amended to read:

386. 206 Posting of signs.--The person in charge of a
public place shall conspicuously post, or cause to be posted,
in any public pl ace area—destghated—as—asroking—area Signs
stating that smoking is not permitted in the public place steh
area. [Each sign posted under purstant—te this section nust
shat+ have letters of reasonabl e size which can be easily

read. The color, design, and precise place of posting of
t hese stehr signs shall be left to the discretion of the person

in charge of the prem ses. tnr—order—to—inerease—pubH—e
_— . I F e I ’ "

AREAS—si-ghs—as—appropriate—

Section 8. Section 386.207, Florida Statutes, is
amended to read:

386. 207 Administration; enforcenent; civil penalties;
excepti ons exefptions. - -

(1) The departnent and the Departnent of Business and
Pr of essi onal Regul ati on er—the—¢diviston shall enforce this
part ss—3862685=and-—386-266 and to inplenent such enforcenent
shal | adopt, in consultation with the Departnment of

Agriculture and Consuner Services and the State Fire Marshal

rul es specifying procedures to be foll owed by enforcenent
personnel in investigating conplaints and notifying all eged
violators, rules defining types of cases for which exceptions
exenptions may be granted, and rul es specifying procedures by
whi ch appeal s may be taken by aggrieved parties.

(2) Public agencies responsible for the nmanagenent and
mai nt enance of governnent buil dings shall report observed
violations to the departnent and the Departnent of Business

12
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and Professional Regul ati on er—divistoen. The State Fire
Marshal shall report to the departnent and the Departnent of
Busi ness and Prof essi onal Regul ati on er—divist+onr observed
violations of this part s5—386—265—antd—386-—266 found during
its periodic inspections conducted under ptrstant—to its
regul atory authority. The departnent and the Departnent of
Busi ness and Prof essi onal Regul ati on er—the—divistonr, upon
notification of observed violations of this part ss—386-265
ant—386-—2066, shall issue to the proprietor or other person in
charge of such public place or encl osed i ndoor workpl ace a
notice to conply with this part ss—386-265—and—386-2066. |If
t he sueh person fails to conmply within 30 days after receipt

of the sueh notice, the department and the Departnent of

Busi ness and Prof essi onal Regul ati on er—the—diviston shal
assess a civil penalty against the person of not |ess than
$250 and himer—her not to exceed$750$166 for the first

viol ation and not | ess than $500 and not to exceed$2, 000 $566
for each subsequent violation. The inposition of the sueh fine
nmust shatH- be in accordance w th the—proevistons—of chapter

120. If a person refuses to conply with this part ss—386-265
ant—386-—206, after having been assessed such penalty, the
departnment and the Departnent of Business and Prof essiona
Regul ati on er—the—divistoen may file a conplaint in the circuit
court of the county in which the sueh public place or encl osed

i ndoor workplace is located to require conpliance.

13
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(3)t4)r Al fine noneys collected pursuant to this
section shall be used by the departnent for children's nedica
servi ces programs pursuant to the provisions of part | of
chapter 391.

Section 9. Section 386.208, Florida Statutes, is
amended to read:

386. 208 Penalties.--Any person who violates s. 386.204
commts a noncrininal violation as defined provided—+or in s.
775.08(3), punishable by a fine of not nore than $100 for the
first violation and not nore than $500 for each subsequent
violation. Jurisdiction shall be with the appropriate county
court.

Section 10. Section 386.209, Florida Statutes, is
reenacted to read:

386. 209 Regul ation of snpking preenpted to
state.--This part expressly preenpts regulation of snoking to
the state and supersedes any nunici pal or county ordi nance on
t he subject.

Section 11. Section 386.211, Florida Statutes, is
amended to read:

386. 211 Public announcenents in nmass transportation
term nal s. -- Announcenents about the Florida C ean |Indoor Air
Act shall be nmade regularly over public address systens in
termnals of public transportation carriers located in
netropolitan statistical areas with popul ati ons over 230, 000
according to the latest census. These announcenents shall be
made at | east every 30 minutes and shall be nade in
appropriate | anguages. Each announcenent nust shatt include a
statenent to the effect that Florida is a clean indoor air
state and that snoking is not allowed except as provided in
this part enty—in—designatetd—areas.

14
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Section 12. Section 386.212, Florida Statutes, is
amended to read:

386. 212 Snoking prohibited near school property;
penal ty. - -

(1) It is unlawful for any person under 18 years of
age to snoke tobacco in, on, or within 1,000 feet of the rea
property conprising a public or private elenentary, niddle, or
secondary school between the hours of 6 a.m and m dnight.
This section does shatHt+ not apply to any person occupying a
novi ng vehicle or within a private residence.

(2) A law enforcenent officer nay issue a citation in
such formas prescribed by a county or nunicipality to any
person violating the provisions of this section. Any such
citation nmust contain:

(a) The date and tine of issuance.

(b) The nane and address of the person cited.

(c) The date and tine the civil infraction was
conmi tted.

(d) The statute violated.

(e) The facts constituting the violation.

(f) The nane and authority of the | aw enforcenent
of ficer.

(g) The procedure for the person to followto pay the
civil penalty, to contest the citation, or to appear in court.

(h) The applicable civil penalty if the person elects
not to contest the citation

(i) The applicable civil penalty if the person elects
to contest the citation.

(3) Any person issued a citation pursuant to this
section shall be deened to be charged with a civil infraction
puni shable by a maximumcivil penalty not to exceed $25, or 50

15
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hours of community service or, where avail abl e, successfu
conpl etion of a school -approved anti-tobacco "alternative to
suspensi on" program

(4) Any person who fails to conply with the directions
on the citation shall be deened to waive his or her right to
contest the citation and an order to show cause may be issued
by the court.

Section 13. Section 386.2125, Florida Statutes, is
created to read

386. 2125 Rul enaki ng. --The departnent and the
Depart nent of Busi ness and Professional Regulation shall, in

consultation with the State Fire Marshal and the Departnent of

Agriculture and Consuner Services, have the authority to adopt

rul es pursuant to ss. 120.536(1) and 120.54 to i npl enent the

provisions of this part.

Section 14. |If any law that is anended by this act was

al so anended by a | aw enacted at the 2003 Regul ar Sessi on of

the Legislature, such | aws shall be construed as if they had

been enacted during the same session of the Legislature, and

full effect should be given to each if that is possible.

Section 15. |If any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

the act that can be given effect without the invalid provision

or application, and to this end the provisions of this act are

decl ared sever abl e.
Section 16. This act shall take effect July 1, 2003.

16
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEEBSEESXITUTE FOR

Eli minates the PFOVISIOHS regardi ng restaurant patios and the
ventilation systemrequirenents.

Eli mi nates the provisions regardi ng entryways and i ntakes.

Eggvides incidental sale of food in stand-alone bars of up to
0

Modi fies the penalty provisions for violations of the act by
proprietors.

Mai nt ai ns the current penaltles under the Clean Indoor Air Act
for persons who violate the act

17
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