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1

2 An act relating to workers' conpensation

3 anmending s. 440.02, F.S.; providing, revising,
4 and del eting definitions; anmending s. 440. 05,

5 F.S.; revising authorization to claim

6 exenptions and requirenents relating to

7 submtting notice of election of exenption

8 speci fying effect of exenption; providing a

9 definition; amending s. 440.06, F.S.; revising
10 provisions relating to failure to secure

11 conpensation; anending s. 440.077, F.S.

12 providing that a corporate officer electing to
13 be exenpt nay not receive benefits; anending s.
14 440.09, F.S.; revising provisions relating to
15 conpensation for subsequent injuries; providing
16 definitions; revising provisions relating to

17 drug testing; specifying effect of crimna

18 acts; creating s. 440.093, F.S.; providing for
19 conpensability of nental and nervous injuries;
20 anending s. 440.10, F.S.; revising provisions
21 relating to contractors and subcontractors with
22 regard to liability for conpensation; requiring
23 subcontractors to provide evidence of workers
24 conpensati on coverage or proof of exenption to
25 a contractor; deleting provisions relating to
26 i ndependent contractors; anending s. 440.1025
27 F.S.; revising requirenents relating to
28 wor kpl ace safety prograns; anending s. 440. 103,
29 F.S.; providing conditions for applying for
30 buil ding pernmits; anmending s. 440.105, F. S
31 increasing crimnal penalties for certain

1
CODING:Words st+ieken are deletions; words underlined are additions.




ENRCLLED

2003 Legislature SB 50-A, 2nd Engrossed

1 vi ol ations; providing sanctions for violation
2 of stop-work orders and presentation of certain
3 fal se or nmisleading statements as evi dence;

4 anmendi ng s. 440. 1051, F. S.; increasing crimna
5 penalty for false reports; anending s. 440. 107,
6 F.S.; providing additional powers to the

7 Departnent of Financial Services relating to

8 conpl i ance and enforcenent; providing a

9 definition; providing penalties; anending s.

10 440.11, F.S.; providing exclusiveness of

11 liability; revising provisions relating to

12 enpl oyer and safety consultant immunity from
13 liability; anmending s. 440.13, F.S.; providing
14 for practice paraneters and treatnment

15 protocols; revising provisions relating to

16 provi der reinbursenent; requiring revision of
17 speci fi ed rei mbursenent schedul es; providing
18 for release of information; providing

19 additional criteria for independent nedica
20 exam nations; providing a definition; providing
21 standards for nedical care under ch. 440, F.S.
22 providi ng penalties; anending s. 440.134, F.S.
23 revising provisions relating to managed care
24 arrangenents; revising definitions; providing
25 for assignnment of a nedical care coordinator
26 anending s. 440.14, F.S.; revising provisions
27 relating to cal cul ation of average weekly wage
28 for injured enpl oyees; conformng
29 cross-references; anending s. 440.15, F.S.
30 providing additional linmtations on
31 conpensation for pernanent total disability;

2

CODING:Words st+ieken are deletions; words underlined are additions.




ENRCLLED

2003 Legislature SB 50-A, 2nd Engrossed
1 providing a definition; specifying inpairnent
2 benefits and providing for partial reduction
3 under certain circunstances; deleting
4 provisions relating to suppl enental benefits;
5 anmendi ng s. 440. 151, F.S.; specifying
6 conpensability of occupational disease;
7 providing a definition; anmending s. 440. 16,
8 F.S.; increasing the |linmts on the anmpunt of
9 certain benefits paid as conpensation for
10 death; amending s. 440.185, F.S.; specifying
11 duty of enpl oyer upon recei pt of notice of
12 injury or death; increasing penalties for
13 nonconpl i ance; anending s. 440.192, F.S.
14 revising procedure for resolving benefit
15 di sputes; requiring a petition for benefits to
16 include all clains which are ripe, due, and
17 owi ng; providing that the Chief Judge, rather
18 than the Deputy Chief Judge, shall refer
19 petitions for benefits; creating s. 440.1926,
20 F.S.; providing for alternative dispute
21 resolution and arbitration of clains; anending
22 s. 440.20, F.S.; revising provisions relating
23 to tinely paynent of conpensation and nedica
24 bills and penalties for |ate paynent;
25 prohibiting the clerk of the circuit court from
26 assessing certain fees or costs; anending s.
27 440. 25, F.S.; revising procedures for nediation
28 and hearings; anmending s. 440.34, F.S.
29 revising provisions relating to the award of
30 attorney's fees; anending s. 440.38, F.S.
31 providing requirenent for enployers with
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1 coverage provided by insurers fromoutside the
2 state; amending s. 440.381, F.S.; providing

3 crimnal penalty for unlawful applications;

4 requiring on-site audits of enployers under

5 certain circunstances; anending s. 440.42,

6 F.S.; revising provision relating to notice of
7 cancel |l ation of coverage; anmending s. 440. 49,

8 F.S., to conformcross-references; anending s
9 440. 491, F.S.; providing training and education
10 requi rements and benefits relating to

11 reempl oynent of injured workers; providing for
12 rul es; anending s. 440.525, F.S.; providing for
13 the Ofice of Insurance Regul ation of the

14 Fi nanci al Services Conm ssion to conduct

15 exam nations and investigations of

16 cl ai ns-handling entities; providing penalties;
17 providing for rules; anending s. 627.162, F.S.
18 revi sing delinquency and collection fee for

19 | ate paynent of premiuminstallnents; creating
20 s. 627.285, F.S.; providing for annua
21 actuarial peer review of rating organization
22 processes; requiring a report; anending s.
23 627.311, F.S.; revising nenbership of the board
24 of governors of the workers' conpensation joint
25 underwiting plan; requiring participation in
26 safety prograns; providing for an additiona
27 subplan within the joint underwiting plan for
28 wor kers' conpensation insurance; providing for
29 rates, surcharges, and assessnents; liniting
30 assessnent powers; anending s. 921.0022, F. S
31 revising the offense severity ranking chart to
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1 reflect changes in penalties under the act;

2 requiring a report to the Legislature fromthe
3 Departnent of Financial Services regarding

4 provisions of law relating to enforcenent;

5 anendi ng ss. 946.523 and 985.315, F.S., to

6 conform cross-references; establishing a Joint
7 Sel ect Conmittee on Wbrkers' Conpensation

8 Rati ng Reform and specifying duties thereof;

9 providing for termination of the conmittee;

10 requiring the board of governors of the

11 wor kers' conpensation joint underwiting plan
12 to submit a report to the Legislature; anending
13 s. 443.1715, F.S.; revising provisions relating
14 to records and reports; providing for

15 di scl osure of specified infornmation; anendi ng
16 s. 625.989, F.S.; providing that the Departnent
17 of Financial Services shall prepare an annua

18 report relating to workers' conpensation fraud
19 and conpliance; anmending s. 626.9891, F.S.
20 amendi ng reporting requirenents for insurers;
21 provi di ng penalties for nonconpliance;
22 providing for rules; repealing s. 440.1925,
23 F.S., relating to procedure for resolving
24 maxi nrum nedi cal inprovenent or pernmanent
25 i mpai rnent di sputes; anmending ss. 112.19 and
26 112.191, F.S., to conformreferences to changes
27 made by the act; providing that anendnents to
28 ss. 440.02 and 440.15, F.S., do not affect
29 certain disability, determination, and
30 benefits; providing for construction of the act
31 in pari nmateria with | aws enacted during the
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2003 Regul ar Session of the Legislature;
providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Effective upon this act becomng a | aw,
subsections (1), (15), (29), (38), (39), (40), (41), and (42)
of section 440.02, Florida Statutes, are anended to read:

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwise, the follow ng terns
shal | have the follow ng neani ngs:

(1) "Accident" neans only an unexpected or unusua
event or result that happens suddenly. A-rental—er—mervous
Disability or death due to the accidental acceleration or
aggravation of a venereal disease or of a disease due to the
habi tual use of al cohol or controlled substances or narcotic
drugs, or a disease that manifests itself in the fear of or
dislike for an individual because of the individual's race,
color, religion, sex, national origin, age, or handicap is not
an injury by accident arising out of the enploynent. Subject
to s. 440.15(5),if a preexisting disease or anonaly is

accel erated or aggravated by an accident arising out of and in
the course of enploynent, only acceleration of death or

accel eration or aggravation of the preexisting condition
reasonably attributable to the accident is conpensable, with
respect to any conpensati on ot herw se payabl e under this

chapt er death—oer—permanent—npat+raenrt. An injury or di sease

caused by exposure to a toxic substance, including, but not

limted to, fungus or nold, is not an injury by accident

arising out of the enploynent unless there is clear and

6
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convi nci ng evidence establishing that exposure to the specific

substance involved, at the levels to which the enpl oyee was

exposed, can cause the injury or di sease sustained by the

enpl oyee.
(15)(a) "Enpl oyee" neans any person engaged in any

enpl oynment under any appoi ntnent or contract of hire or
apprenticeship, express or inplied, oral or witten, whether
lawful ly or unlawfully enpl oyed, and includes, but is not
l[imted to, aliens and ni nors.

(b) "Enpl oyee" includes any person who is an officer
of a corporation and who perforns services for renuneration
for such corporation within this state, whether or not such
servi ces are continuous.

1. Any officer of a corporation nay elect to be exenpt
fromthis chapter by filing witten notice of the election
with the departnent as provided in s. 440.05.

2. As to officers of a corporation who are actively
engaged in the construction industry, no nore than three
officers may elect to be exenpt fromthis chapter by filing
witten notice of the election with the departnent as provided

in s. 440.05. Hewever,—anyexenption—obtained—by—acorporate

e F . el w I .
i . L eabl et ol
il . . I I I I ’
greater—

3. An officer of a corporation who elects to be exenpt

fromthis chapter by filing a witten notice of the election
with the departnent as provided in s. 440.05 is not an

enpl oyee.

7
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1| Services are presuned to have been rendered to the corporation
2|if the officer is conpensated by other than divi dends upon
3 | shares of stock of the corporation which the officer owns.

4 (c) % "Enpl oyee" includes a sole proprietor or a

5| partner who devotes full tine to the proprietorship or

6 | partnership and, except as provided in this paragraph, elects
7] to be included in the definition of enployee by filing notice

8 | thereof as provided in s. 440.05. Partners or sole proprietors

9| actively engaged in the construction industry are consi dered
10 | enpl oyees unl ess they elect to be excluded fromthe definition
11| of enployee by filing witten notice of the election with the
12 | departnent as provided in s. 440.05. However, no nore than

13| three partners in a partnership that is actively engaged in
14 | the construction industry may el ect to be excluded. A sole

15| proprietor or partner who is actively engaged in the

16 | construction industry and who elects to be exenpt fromthis
17 | chapter by filing a witten notice of the election with the
18 | departnent as provided in s. 440.05 is not an enpl oyee. For
19 | purposes of this chapter, an independent contractor is an
20 | enpl oyee unl ess he or she neets all of the conditions set
21| forth in subparagraph (d) 1.
22 2—NotwHthstandihrg—the—provistons—of—subparagraph—1—+
23 . - .
24 | activelby—engaged—in—the—constructi-oninadustry—wth—+respeet—to
25 . I . .

26

27

28 | project—

29 (d) "Enpl oyee" does not include:

30 1. An independent contractor, if:

31

8
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a. The independent contractor nmintains a separate
business with his or her own work facility, truck, equipnent,
materials, or simlar accommodati ons;

b. The independent contractor holds or has applied for
a federal enployer identification nunmber, unless the
i ndependent contractor is a sole proprietor who i s not
required to obtain a federal enployer identification nunber
under state or federal requirenents;

c. The independent contractor perforns or agrees to
perform specific services or work for specific anmounts of
noney and controls the neans of performing the services or
wor K;

d. The independent contractor incurs the principa
expenses related to the service or work that he or she
perforns or agrees to perform

e. The independent contractor is responsible for the
satisfactory conpletion of work or services that he or she
perforns or agrees to performand is or could be held |iable
for a failure to conplete the work or services;

f. The independent contractor receives conpensation
for work or services performed for a conmission or on a
per-job or conpetitive-bid basis and not on any other basis;

g. The independent contractor nmay realize a profit or
suffer a loss in connection with perforning work or services;

h. The independent contractor has continuing or
recurring business liabilities or obligations; and

i. The success or failure of the independent
contractor's business depends on the relationship of business
recei pts to expenditures.

9
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However, the determ nation as to whether an individua

included in the Standard Industrial dassification Manual of
1987, Industry Nunbers 0711, 0721, 0722, 0751, 0761, 0762,
0781, 0782, 0783, 0811, 0831, 0851, 2411, 2421, 2435, 2436,
2448, or 2449, or a newspaper delivery person, is an

i ndependent contractor is governed not by the criteria in this
par agr aph but by common-|aw principles, giving due

consideration to the business activity of the individual

2. Areal estate sal esperson or agent, if that person
agrees, in witing, to performfor renmuneration solely by way
of conmi ssi on.

3. Bands, orchestras, and nusical and theatrical
perforners, including disk jockeys, performng in |icensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered
into before the commencenent of such entertai nment.

4. An owner-operator of a nmotor vehicle who transports
property under a witten contract with a notor carrier which
evi dences a relationship by which the owner-operator assunes
the responsibility of an enployer for the performance of the
contract, if the owner-operator is required to furnish the
necessary notor vehicle equipnent and all costs incidental to
the performance of the contract, including, but not linmted
to, fuel, taxes, licenses, repairs, and hired help; and the

10
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owner-operator is paid a conmi ssion for transportation service
and is not paid by the hour or on sonme other tine-neasured
basi s.

5. A person whose enploynent is both casual and not in
the course of the trade, business, profession, or occupation
of the enpl oyer.

6. A volunteer, except a volunteer worker for the
state or a county, nunicipality, or other governnental entity.
A person who does not receive nonetary remuneration for
services is presuned to be a volunteer unless there is
substantial evidence that a val uabl e consi derati on was
i nt ended by both enpl oyer and enpl oyee. For purposes of this
chapter, the term"volunteer" includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and
who recei ve no conpensation other than expenses in an anpunt
| ess than or equivalent to the standard mileage and per-di em
expenses provided to sal aried enpl oyees in the sane agency or
i f such agency does not have sal ari ed enpl oyees who receive
m | eage and per diem then such volunteers who receive no
conpensation ot her than expenses in an anount |ess than or
equivalent to the customary mleage and per diempaid to
sal aried workers in the comunity as determi ned by the
departnent; and

b. Volunteers participating in federal prograns
est abl i shed under Pub. L. No. 93-113.

7. Any officer of a corporation who elects to be
exenpt fromthis chapter

8. A sole proprietor or officer of a corporation who
actively engages in the construction industry, and a partner
in a partnership that is actively engaged in the construction
i ndustry, who elects to be exenpt fromthe provisions of this

11
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chapter. Such sole proprietor, officer, or partner is not an
enpl oyee for any reason until the notice of revocation of
el ection filed pursuant to s. 440.05 is effective.

9. An exercise rider who does not work for a single
horse farmor breeder, and who is conpensated for riding on a
case-by-case basis, provided a witten contract is entered
into prior to the comencenent of such activity which
evi dences that an enpl oyee/ enpl oyer rel ationship does not
exi st .

10. A taxicab, linopusine, or other passenger
vehi cl e-for-hire driver who operates said vehicles pursuant to
a witten agreement with a conpany which provi des any
di spatch, marketing, insurance, comrunications, or other
servi ces under which the driver and any fees or charges paid
by the driver to the conpany for such services are not
condi ti oned upon, or expressed as a proportion of, fare
revenues.

11. A person who perforns services as a sports
official for an entity sponsoring an interscholastic sports
event or for a public entity or private, nonprofit
organi zation that sponsors an amateur sports event. For
pur poses of this subparagraph, such a person is an independent
contractor. For purposes of this subparagraph, the term
"sports official" nmeans any person who is a neutra
participant in a sports event, including, but not limted to,
unpires, referees, judges, |inespersons, scorekeepers, or
ti mekeepers. This subparagraph does not apply to any person
enpl oyed by a district school board who serves as a sports
official as required by the enploying school board or who
serves as a sports official as part of his or her
responsibilities during nornmal school hours.

12
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(29) "Weekly conpensation rate" neans and refers to
t he anobunt of conpensation payable for a period of 7
consecutive cal endar days, including any Saturdays, Sundays,
hol i days, and ot her nonwor ki ng days which fall wi thin such
period of 7 consecutive cal endar days. Wen Saturdays,
Sundays, holidays, or other nonworking days inmediately foll ow
the first 7 cal endar days of disability or occur at the end of
a period of disability as the |ast day or days of such peri od,
such nonwor ki ng days constitute a part of the period of
disability with respect to which conpensation is payable.

13
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(38)39- "Insurer" neans a group self-insurers' fund

aut hori zed by s. 624.4621, an individual self-insurer
aut hori zed by s. 440.38, a commercial self-insurance fund
aut hori zed by s. 624.462, an assessabl e nmutual insurer
aut hori zed by s. 628.6011, and an insurer licensed to wite
wor kers' conpensation and enployer's liability insurance in
this state. The term"carrier," as used in this chapter, neans
an insurer as defined in this subsection

(39)(46) "Statenment," for the purposes of ss. 440.105

and 440. 106, shall include the exact fraud statenent |anguage

ins. 440.105(7). This requirenent includes, but is not

limted to, any notice, representation, statenment, proof of
injury, bill for services, diagnosis, prescription, hospita
or doctor record, X ray, test result, or other evidence of
| oss, injury, or expense.

(40) (4" Specificity" neans infornation on the

petition for benefits sufficient to put the enpl oyer or

carrier on notice of the exact statutory classification and

outstanding tine period of benefits being requested and

i ncludes a detail ed expl anati on of any benefits received that

shoul d be increased, decreased, changed, or otherw se

nodified. |f the petition is for nedical benefits, the

i nformation shall include specific details as to why such

benefits are being requested, why such benefits are nedically

14
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necessary, and why current treatnment, if any, is not

sufficient. Any petition requesting alternate or other nedica

care, including, but not linmted to, petitions requesting

psychiatric or psychol ogical treatnent, nust specifically
identify the physician, as defined in s. 440.13(1), that is
reconmrendi ng such treatnent. A copy of a report from such

physi ci an naki ng the recommendation for alternate or other

nedi cal care shall also be attached to the petition. A judge

© 00 N o O W DN P

of conpensation clains shall not order such treatnent if a

=
o

physician is not recommendi ng such treatnent.Cofretrecial
i t-dirg il . et

[N
[N

22 Section 2. Effective January 1, 2004, subsections (8),
23| (15), and (16) of section 440.02, Florida Statutes, as anended
24 | by this act, are anended to read:

25 440.02 Definitions.--Wen used in this chapter, unless
26 | the context clearly requires otherwi se, the following terns

27 | shall have the foll owi ng neani ngs:

28 (8) "Construction industry" neans for-profit

29 | activities involving the—eartying—out—oef any buil di ng,

30| clearing, filling, excavation, or substantial inprovenent in
31| the size or use of any structure or the appearance of any

15
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| and. When—appropriate—to—the—context—"construction—refers
to—the—act—of—econstruction—-or—theresult—of——construction—
However, "construction" does shalt+ not nean a honeowner's
Fandewner—s act of construction or the result of a
construction upon his or her own prem ses, provided such

prem ses are not intended to be sold, er resold, or |eased by

the owner within 1 year after the conmencenent of

construction. The division may, by rule, establish standard

i ndustrial classification codes and definitions thereof which

neet the criteria of the term"construction industry" as set

forth in this section.

(15)(a) "Enployee" neans any person who receives

renuneration froman enpl oyer for the performance of any work

or service while engaged in any enpl oynent under any

appoi ntment or contract for ef hire or apprenticeship, express
or inplied, oral or witten, whether lawfully or unlawfully
enpl oyed, and includes, but is not limted to, aliens and

ni nors.

(b) "Enpl oyee" includes any person who is an officer
of a corporation and who perforns services for renuneration
for such corporation within this state, whether or not such
servi ces are continuous.

1. Any officer of a corporation nay elect to be exenpt
fromthis chapter by filing witten notice of the election
with the departnent as provided in s. 440.05.

2. As to officers of a corporation who are activety
engaged in the construction industry, no nore than three
officers of a corporation or of any group of affiliated

corporations may elect to be exenpt fromthis chapter by

filing witten notice of the election with the departnent as
provided in s. 440.05. Oficers nmust be sharehol ders, each

16
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owning at |l east 10 percent of the stock of such corporation

and listed as an officer of such corporation with the Division

of Corporations of the Departnent of State, in order to el ect

exenptions under this chapter. For purposes of this

subparagraph, the term"affiliated" neans and incl udes one or

nore corporations or entities, any one of which is a

corporation engaged in the construction industry, under the

sane or substantially the sane control of a group of business

entities which are connected or associated so that one entity

controls or has the power to control each of the other

busi ness entities. The term"affiliated" includes, but is not

l[imted to, the officers, directors, executives, sharehol ders

active in managenent, enployees, and agents of the affiliated

corporation. The ownership by one business entity of a

controlling interest in another business entity or a pooling

of equi pnment or incone anbng business entities shall be prim

faci e evidence that one business is affiliated with the other

3. An officer of a corporation who elects to be exenpt
fromthis chapter by filing a witten notice of the election
with the departnent as provided in s. 440.05 is not an

enpl oyee.

Services are presuned to have been rendered to the corporation
if the officer is conpensated by other than dividends upon
shares of stock of the corporation which the officer owns.

(c) "Enployee" includes:

1. A sole proprietor or a partner who is not engaged

in the construction industry,devotes full tinme to the
proprietorshi p or partnership, and;—exeept—as—provided—in—this
patagraph,el ects to be included in the definition of enployee
by filing notice thereof as provided in s. 440.05. Partners—or

17
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2. Al persons who are being paid by a construction

contractor as a subcontractor, unless the subcontractor has

validly elected an exenption as permtted by this chapter, or

has ot herw se secured the paynent of conpensati on coverage as

a subcontractor, consistent with s. 440.10, for work perforned

by or as a subcontractor.

3. An independent contractor working or performng

services in the construction industry.

4. A sole proprietor who engages in the construction

i ndustry and a partner or partnership that is engaged in the

construction industry.

(d) "Enpl oyee" does not include:
1. An independent contractor who is not engaged in the

construction industry. —F-

a. In order to neet the definition of independent

contractor, at least four of the following criteria nust be

met :

18
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1 (1) The independent contractor maintains a separate

2| business with his or her owmn work facility, truck, equipnent,

3| materials, or simlar accommodati ons;

4 (1'1) The independent contractor holds or has applied

5| for a federal enployer identification nunber, unless the

6 | i ndependent contractor is a sole proprietor who is not

7| required to obtain a federal enployer identification nunber

8 | under state or federal regul ations;

9 (1'1'l) The independent contractor receives conpensation
10| for services rendered or work perfornmed and such conpensation
11])is paid to a business rather than to an i ndi vi dual
12 (1V) The independent contractor holds one or nore bank
13 | accounts in the nane of the business entity for purposes of
14 | payi ng busi ness expenses or ot her expenses related to services
15| rendered or work perforned for conpensation
16 (V) The independent contractor perfornms work or is
17 | able to performwork for any entity in addition to or besides
18 | the enployer at his or her own election without the necessity
19 | of conpleting an enpl oynent application or process; or
20 (VI) The independent contractor receives conpensation
21| for work or services rendered on a conpetitive-bid basis or
22 | conpletion of a task or a set of tasks as defined by a
23 | contractual agreenent, unless such contractual agreenent
24 | expressly states that an enploynent rel ationship exists. Fhe
25 | iadependent—contractor—matnta-ns—a—separate—busiress—wth—hi-s
26 ity ’ . ’ . ’

27 iy e ;
28 b. If four of the criteria listed in sub-subparagraph
29 ]| a. do not exist, an individual may still be presuned to be an
30 | i ndependent contractor and not an enpl oyee based on ful
31

19
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consideration of the nature of the individual situation with

regard to satisfying any of the followi ng conditions:

(1) The independent contractor perforns or agrees to

perform specific services or work for a specific anpunt of

noney and controls the neans of perfornming the services or

wor K.

(1'1) The independent contractor incurs the principa

expenses related to the service or work that he or she

perforns or agrees to perform

(1'11) The independent contractor is responsible for

the satisfactory conpletion of the work or services that he or

she perforns or agrees to perform

(1V) The independent contractor receives conpensation

for work or services performed for a conmission or on a

per-job basis and not on any other basis.

(V) The independent contractor nmmy realize a profit or

suffer a loss in connection with perforning work or services.

(VI) The independent contractor has continuing or

recurring business liabilities or obligations.

(VI1) The success or failure of the independent

contractor's busi ness depends on the relationship of business

recei pts to expendit ur es. The—independent—contractor—hotds—or
I L edt e I I o e . ber
I heird I . I . o
. I bt a e I I o e .
awber—under—state—or—federal—reguirements:-
c. Notwithstanding anything to the contrary in this

subpar agraph, an individual claimng to be an i ndependent

contractor has the burden of proving that he or she is an

i ndependent contractor for purposes of this chapter. Fhe

denend .

20
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2. Avreal estate sal esperson or agent, if that person

w
o

agrees, in witing, to performfor renmuneration solely by way

w
=

of conmmi ssi on.
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3. Bands, orchestras, and nusical and theatrical
perforners, including disk jockeys, performng in |icensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered
into before the commencenent of such entertai nment.

4. An owner-operator of a nmotor vehicle who transports
property under a witten contract with a notor carrier which
evi dences a relationship by which the owner-operator assunes
the responsibility of an enployer for the performance of the
contract, if the owner-operator is required to furnish the
necessary notor vehicle equipnent and all costs incidental to
the performance of the contract, including, but not linmted
to, fuel, taxes, licenses, repairs, and hired help; and the
owner-operator is paid a conmi ssion for transportation service
and is not paid by the hour or on sonme other tine-neasured
basi s.

5. A person whose enploynent is both casual and not in
the course of the trade, business, profession, or occupation
of the enpl oyer.

6. A volunteer, except a volunteer worker for the
state or a county, nunicipality, or other governnental entity.
A person who does not receive nonetary renmuneration for
services is presuned to be a volunteer unless there is
substantial evidence that a val uabl e consi derati on was
i nt ended by both enpl oyer and enpl oyee. For purposes of this
chapter, the term"volunteer" includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and
who recei ve no conpensation other than expenses in an anpunt
| ess than or equivalent to the standard nileage and per diem
expenses provided to salaried enpl oyees in the sane agency or
i f such agency does not have sal ari ed enpl oyees who receive

22
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m | eage and per diem then such volunteers who receive no
conpensation ot her than expenses in an anount |ess than or
equi valent to the customary mleage and per diempaid to
salaried workers in the community as determi ned by the
departnent; and

b. Volunteers participating in federal prograns
est abl i shed under Pub. L. No. 93-113.

7. Unless otherwi se prohibited by this chapter, any

of ficer of a corporation who elects to be exenpt fromthis
chapter. Such officer is not an enpl oyee for any reason under

this chapter until the notice of revocation of election filed

pursuant to s. 440.05 is effective.

8. An a—sele—proprietor—or officer of a corporation
who—acti-vety—engages—+n—the—constructon—tndustry—antd—a
parther—n—aparthership that i s aetively engaged in the

construction industry;-who el ects to be exenpt fromthe

provisions of this chapter, as otherwi se pernitted by this

chapter. Such seote—preprietersofficer—er—partner is not an

enpl oyee for any reason until the notice of revocation of

el ection filed pursuant to s. 440.05 is effective.

9. An exercise rider who does not work for a single
horse farmor breeder, and who is conpensated for riding on a
case-by-case basis, provided a witten contract is entered
into prior to the comencenent of such activity which
evi dences that an enpl oyee/ enpl oyer rel ationship does not
exi st .

10. A taxicab, linopusine, or other passenger
vehi cl e-for-hire driver who operates said vehicles pursuant to
a witten agreement with a conpany which provi des any
di spatch, marketing, insurance, comrunications, or other
servi ces under which the driver and any fees or charges paid

23
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by the driver to the conpany for such services are not
condi ti oned upon, or expressed as a proportion of, fare
revenues.

11. A person who perforns services as a sports
official for an entity sponsoring an interscholastic sports
event or for a public entity or private, nonprofit
organi zation that sponsors an amateur sports event. For
pur poses of this subparagraph, such a person is an independent
contractor. For purposes of this subparagraph, the term
"sports official" nmeans any person who is a neutra
participant in a sports event, including, but not limted to,
unpires, referees, judges, |inespersons, scorekeepers, or
ti mekeepers. This subparagraph does not apply to any person
enpl oyed by a district school board who serves as a sports
official as required by the enploying school board or who
serves as a sports official as part of his or her
responsibilities during nornmal school hours.

12. Medicaid-enrolled clients under chapter 393 who
are excluded fromthe definition of enpl oyment under s.
443.036(21)(d)5. and served by Adult Day Training Services
under the Hone and Community-Based Medicaid Wai ver programin

a sheltered workshop setting licensed by the United States

Departnent of Labor for the purpose of training and earning

| ess than the federal hourly nmini mum wage.

(16) (a) "Enployer" neans the state and all politica
subdi vi si ons thereof, all public and quasi-public corporations
therein, every person carrying on any enpl oynent, and the
| egal representative of a deceased person or the receiver or
trustees of any person."Enpl oyer" al so includes enpl oynent

agenci es, enpl oyee | easing conpani es, and simlar agents who

provi de enpl oyees to other persons.|f the enployer is a

24
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corporation, parties in actual control of the corporation,
including, but not limted to, the president, officers who
exerci se broad corporate powers, directors, and al
shar ehol ders who directly or indirectly own a controlling
interest in the corporation, are considered the enpl oyer for
t he purposes of ss. 440. 105, ant¢ 440. 106, and 440. 107.

(b) A honeowner shall not be considered the enpl oyer

of persons hired by the honeowner to carry out construction on

t he honmeowner's own premises if those prenises are not

i ntended for i nmmedi ate | ease, sale, or resale.

(c) Facilities serving individuals under subparagraph
(15)(d)12. shall be considered agents of the Agency for Health

Care Administration as it relates to providing Adult Day

Trai ning Services under the Hone and Conmmunity-Based Medicaid

Wi ver program and not enployers or third parties for the

purpose of linmiting or denying Medicaid benefits.

Section 3. Effective January 1, 2004, subsections (3),
(4), (6), (10), (11), and (12) of section 440.05, Florida
Statutes, are anmended, present subsection (13) is renunbered
as subsection (11) and anended, and new subsections (12),
(13), (14), and (15) are added to said section, to read:

440.05 Election of exenption; revocation of election
notice; certification.--

(3) Each sete—preprietor—partner—or officer of a
corporation who is actively engaged in the construction
i ndustry and who el ects an exenption fromthis chapter or who,
after electing such exenption, revokes that exenption, mnust
mail a witten notice to such effect to the departnent on a
form prescribed by the departnment. The notice of election to
be exenpt fromthe provisions of this chapter nust be
notari zed and under oath. The notice of election to be exenpt

25
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which is submitted to the departnent by the sete—proprietors
patrtners—ot officer of a corporation who is allowed to claim

an exenption as provided by this chapter nust list the nane,

federal tax identification nunber, social security nunber, al
certified or registered |icenses issued pursuant to chapter
489 held by the person seeking the exenption, a copy of

rel evant docunentation as to enploynent status filed with the
I nternal Revenue Service as specified by the departnent, a
copy of the relevant occupational license in the primary
jurisdiction of the business, and,—fer——corporate—offieers—and
patrtners—the registration nunber of the corporation e+
partnership filed with the Division of Corporations of the
Departnent of State along with a copy of the stock certificate

evi dencing the required ownership under this chapter. The

notice of election to be exenpt nust identify each sete
proptrietorship—partnership—or corporation that enploys the
person el ecting the exenption and nust |ist the social
security nunber or federal tax identification nunber of each
such enpl oyer and the additional docunentation required by
this section. In addition, the notice of election to be exenpt
nmust provide that the sete—proprietor—partner—or officer

el ecting an exenption is not entitled to benefits under this
chapter, nust provide that the el ection does not exceed

exenption limts for officers antpartnerships provided in s.

440. 02, and nust certify that any enpl oyees of the corporation
whose sele—proeprietors—partners—or officer el ects eleeting an
exenption are covered by workers' conpensation insurance. Upon
receipt of the notice of the election to be exenpt, receipt of
all application fees, and a determi nation by the departnment
that the notice neets the requirenents of this subsection, the
departnment shall issue a certification of the election to the

26
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soete—proprietor—partner—or officer, unless the departnent

deternines that the information contained in the notice is
invalid. The departnment shall revoke a certificate of election
to be exenpt from coverage upon a deternination by the
departnment that the person does not neet the requirenents for
exenption or that the information contained in the notice of

el ection to be exenpt is invalid. The certificate of election

nmust |ist the nane nafres of the seteproprietorshipr
patrtnership,—o+ corporation listed in the request for
exenption. A new certificate of election nust be obtained each
time the person is enployed by a new sete—proprietorship-
patrtnership;or different corporation that is not listed on

the certificate of election. A copy of the certificate of

el ection nust be sent to each workers' conpensation carrier
identified in the request for exenption. Upon filing a notice

of revocation of election, an a—sote—proprieter—partner—or

of ficer who is a subcontractor or an officer of a corporate

subcontractor nust notify her or his contractor. Upon

revocation of a certificate of election of exenption by the
departnent, the departnent shall notify the workers
conpensation carriers identified in the request for exenption
(4) The notice of election to be exenpt fromthe
provisions of this chapter nmust contain a notice that clearly
states in substance the follow ng: "Any person who, know ngly
and with intent to injure, defraud, or deceive the departnent
or any enpl oyer or enpl oyee, insurance conpany, or any other
person purpeses—program files a notice of election to be
exenpt containing any false or misleading information is
guilty of a felony of the third degree." Each person filing a
notice of election to be exenpt shall personally sign the

27
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noti ce and attest that he or she has revi ewed, understands,
and acknow edges the foregoing notice.

(6) A construction industry certificate of election to
be exenpt which is issued in accordance with this section
shall be valid for 2 years after the effective date stated
thereon. Both the effective date and the expiration date nust
be listed on the face of the certificate by the departnent.
The construction industry certificate nust expire at m dnight,
2 years fromits issue date, as noted on the face of the
exenption certificate. Any person who has received fromthe
di vision a construction industry certificate of election to be
exenpt which is in effect on Decenber 31, 1998, shall file a
new notice of election to be exenpt by the last day in his or
her birth nonth foll owi ng Decenber 1, 1998. A construction
i ndustry certificate of election to be exenpt nmay be revoked
before its expiration by the seote—proprieter—partner—or
officer for whomit was issued or by the departnent for the
reasons stated in this section. At |east 60 days prior to the
expiration date of a construction industry certificate of
exenption issued after Decenber 1, 1998, the departnent shal
send notice of the expiration date and an application for
renewal to the certificateholder at the address on the
certificate.

(10) Each sete—proprietor——partner—or officer of a
corporation who is actively engaged in the construction
i ndustry and who el ects an exenption fromthis chapter shal
mai nt ai n busi ness records as specified by the division by
rule, which rules nust include the provision that any

corporation with exenpt officers antd—anypartnership—acti-vety
engaged in the construction industry wth—exerpt—partners nust

mai ntain witten statenents of those exenpted persons

28
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chapter to cl ai m etatmng an exenpti on unrder—this—seet+or nust
be listed on the records of this state's Secretary of State,
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e
N

Di vi sion of Corporations, as a corporate officer. H—the

22 | The division shall issue a stop-work order under s. 440.107(1)
23| to any corporation who enploys a person who clains to be

24 | exenpt as a corporate officer but who fails or refuses to

25 | produce the docunents required under this subsection to the

26 | division within 3 business days after the request is nade.

27 (12) Certificates of election to be exenpt issued

28 | under subsection (3) shall apply only to the corporate officer
29 | naned on the notice of election to be exenpt and apply only

30| within the scope of the business or trade listed on the notice
31| of election to be exenpt.
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(13) Notices of election to be exenpt and certificates

of election to be exenpt shall be subject to revocation if, at

any tine after the filing of the notice or the issuance of the

certificate, the person naned on the notice or certificate no

| onger neets the requirenments of this section for issuance of

a certificate. The departnent shall revoke a certificate at

any tinme for failure of the person naned on the certificate to

neet the requirenents of this section

(14) An officer of a corporation who el ects exenption

fromthis chapter by filing a certificate of el ection under

this section may not recover benefits or conpensati on under

this chapter. For purposes of deternmining the appropriate

prem um for workers' conpensation coverage, carriers may not

consider any officer of a corporation who validly neets the

requirements of this section to be an enpl oyee.

(15) Any corporate officer who is an affiliated person

of a person who is delinquent in paying a stop-work order and

penal ty assessnent order issued pursuant to s. 440.107, or

owed pursuant to a court order, is ineligible for an el ection

of exenption. The stop-work order and penalty assessnent shal

be in effect against any such affiliated person. As used in

this subsection, the term"affiliated person" neans:

(a) The spouse of such other person;

(b) Any person who directly or indirectly owns or

controls, or holds with the power to vote, 10 percent or nore

of the outstanding voting securities of such other person

(c) Any person who directly or indirectly owns 10

percent or nore of the outstanding voting securities that are

directly or indirectly owed, controlled, or held with the

power to vote by such other person

31
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1 (d) Any person or group of persons who directly or
2]lindirectly control, are controlled by, or are under conmon
3] control with such other person
4 (e) Any person who directly or indirectly acquires al
5] or substantially all of the other assets of such other person;
6 (f) Any officer, director, trustee, partner, owner
7 | manager, joint venturer, or enployee of such other person or a
8 | person perforning duties simlar to persons in such positions;
9| or
10 (g) Any person who has an officer, director, trustee,
11| partner, or joint venturer in commbn with such person
12 Section 4. Section 440.06, Florida Statutes, is
13 | anended to read:
14 440.06 Failure to secure conpensation; effect.--Every
15 | enpl oyer who fails to secure the paynment of conpensation , as
16 | provided in s. 440.10, by failing to neet the requirenents of
17 | uvnder—this—ehapter—as——provided—n s. 440.38 may not, in any
18 | suit brought against himor her by an enpl oyee subject to this
19 | chapter to recover damages for injury or death, defend such a
20| suit on the grounds that the injury was caused by the
21| negligence of a fellow servant, that the enpl oyee assuned the
22 | risk of his or her enploynent, or that the injury was due to
23 | the conparative negligence of the enpl oyee.
24 Section 5. Effective January 1, 2004, section 440.077,
25| Florida Statutes, is anended to read:
26 440. 077 When a cor por at e sote——proprtetoer—partner—or
27 | officer rejects chapter, effect.--An Asele—proprietor—
28 | partner—or officer of a corporation who is pernitted to el ect
29 | an exenption under this chapter actively—engagetd—in—the
30 | eonstruction—tndust+y and who el ects to be exenpt fromthe
31
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1| provisions of this chapter may not recover benefits under this
2 | chapter.

3 Section 6. Subsections (1) and (4) of section 440. 09,

4| Florida Statutes, are anended and paragraph (e) is added to

5| subsection (7) of said section, to read:

6 440. 09 Coverage. - -

7 (1) The enployer nust shatt pay conpensation or

8| furnish benefits required by this chapter if the enpl oyee

9| suffers an accidental conpensable injury or death arising out

10 | of work perforned in the course and the scope of enploynent.

11| The injury, its occupational cause, and any resulting

12 | manifestations or disability nust shatH- be established to a

13 | reasonabl e degree of nedical certainty, based on ant—by

14 | objective rel evant nedical findings, and the accidental

15| conpensable injury nust be the nmajor contributing cause of any

16 | resulting injuries. For purposes of this section, "major

17 | contributing cause" neans the cause which is nore than 50

18 | percent responsible for the injury as conpared to all other

19 | causes conbi ned for which treatnent or benefits are sought. In

20 | cases involving occupational disease or repetitive exposure,

21 | both causation and sufficient exposure to support causation

22 | nust be proven by clear and convincing evidence. Pain or other

23 | subj ective conplaints alone, in the absence of objective

24 | rel evant nedical findings, are not conpensable. For purposes

25| of this section, "objective relevant nedical findings" are

26 | those objective findings that correlate to the subjective

27 | conplaints of the injured enpl oyee and are confirned by

28 | physi cal exani nation findings or diagnostic testing.

29 | Establi shment of the causal relationship between a conpensabl e

30| accident and injuries for conditions that are not readily

31 | observabl e must be by nedical evidence only, as denonstrated
33
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by physical exanmination findings or diagnostic testing. Mjor

contributing cause nust be denpnstrated by nedi cal evidence

only. I S . e .
F - o I " . et

I L I I o o .

(a) This chapter does not require any conpensation or

benefits for any subsequent injury the enployee suffers as a
result of an original injury arising out of and in the course
of enpl oynent unless the original injury is the nmajor
contributing cause of the subsequent injury. Major
contributing cause nust be denonstrated by nedi cal evidence

only.
(b) If an injury arising out of and in the course of

enpl oynent conbines with a preexisting disease or condition to

cause or prolong disability or need for treatnent, the

enpl oyer nust pay conpensation or benefits required by this

chapter only to the extent that the injury arising out of and

in the course of enploynent is and renmains nore than 50

percent responsible for the injury as conpared to all other

causes conbi ned and thereafter renmmins the nmajor contributing

cause of the disability or need for treatnent. Major
contributing cause nust be denpnstrated by nedi cal evidence

only.

(c) Death resulting froman operation by a surgeon
furni shed by the enpl oyer for the cure of hernia as required
ins. 440.15(6)[F.S. 1981]shall for the purpose of this
chapter be considered to be a death resulting fromthe
acci dent causing the hernia.

(d) If an accident happens while the enpl oyee is
enpl oyed el sewhere than in this state, which would entitle the
enpl oyee or his or her dependents to conpensation if it had

34

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O~ W DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNRPLO O N DWNPRER O

ENROLLED
2003 Legislature SB 50-A, 2nd Engrossed

happened in this state, the enployee or his or her dependents
are entitled to conpensation if the contract of enploynent was
made in this state, or the enploynent was principally
localized in this state. However, if an enpl oyee receives
conpensation or danages under the |laws of any other state, the
total conpensation for the injury nmay not be greater than is
provided in this chapter.

(4) (a) An enployee shall not be entitled to
conpensation or benefits under this chapter if any judge of
conpensation clainms, admnistrative |aw judge, court, or jury
convened in this state determ nes that the enpl oyee has
knowi ngly or intentionally engaged in any of the acts
described in s. 440.105 or any crimnal act for the purpose of

securing workers' conpensation benefits. For purposes of this

section, the term"intentional" shall include, but is not

limted to, pleas of guilty or nolo contendere in crimna

matters. This section shall apply to accidents, regardl ess of

the date of the accident. For injuries occurring prior to

January 1, 1994, this section shall pertain to the acts of the

enpl oyee described in s. 440.105 or crininal activities

occurring subsequent to January 1, 1994,

(b) A judge of conpensation clains, adm nistrative | aw

judge, or court of this state shall take judicial notice of a

finding of insurance fraud by a court of conpetent

jurisdiction and term nate or otherw se disallow benefits.

(c) Upon the denial of benefits in accordance with

this section, a judge of conpensation clains shall have the

jurisdiction to order any benefits payable to the enpl oyee to

be paid into the court registry or an escrow account during

t he pendency of an appeal or until such tine as the tine in

which to file an appeal has expir ed.
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(7)

(e) As a part of rebutting any presunptions under

paragraph (b), the injured worker nmust prove the actua

guantitative anpunts of the drug or its netabolites as

neasured on the initial and confirmati on post-accident drug

tests of the injured worker's urine sanple and provide

addi ti onal evidence regardi ng the absence of drug influence

ot her than the worker's denial of being under the influence of

a drug. No drug test conducted on a urine sanple shall be

rejected as to its results or the presunption inposed under

par agraph (b) on the basis of the urine being bodily fluid

t est ed.

Section 7. Section 440.093, Florida Statutes, is
created to read

440.093 Mental and nervous injuries.--

(1) A nmental or nervous injury due to stress, fright,

or excitenent only is not an injury by accident arising out of

the enploynment. Nothing in this section shall be construed to

all ow for the paynment of benefits under this chapter for

nental or nervous injuries wthout an acconpanyi ng physica

injury requiring nedical treatnment. A physical injury

resulting fromnental or nervous injuries unacconpani ed by

physical trauma requiring nmedical treatnent shall not be

conpensabl e under this chapter

(2) Mental or nervous injuries occurring as a

mani festation of an injury conpensabl e under this chapter

shal | be denonstrated by cl ear and convi nci ng nedi cal evi dence

by a licensed psychiatrist neeting criteria established in the

nost recent edition of the diagnostic and statistical nanua

of nmental disorders published by the American Psychiatric

Associ ati on. The conpensabl e physical injury nust be and
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1| remain the major contributing cause of the nental or nervous

2| condition and the conpensabl e physical injury as determ ned by
3 | reasonabl e nedical certainty nust be at | east 50 percent

4 | responsible for the nental or nervous condition as conpared to
5] all other contributing causes conbi ned. Conpensation i s not

6 | payabl e for the nmental, psychological, or enotional injury

7 | arising out of depression frombeing out of work or | osing

8 | enpl oynent opportunities, resulting froma preexisting nental
9 | psychol ogical, or enbtional condition or due to pain or other
10 | subj ective conplaints that cannot be substantiated by

11 | objective, relevant nedical findings.

12 (3) Subject to the paynent of pernmanent benefits under
13| s. 440.15, in no event shall tenporary benefits for a

14 | conpensabl e nental or nervous injury be paid for nore than 6
15| nonths after the date of naxi num nedi cal inprovenent for the
16 | injured enpl oyee's physical injury or injuries, which shall be
17 | included in the period of 104 weeks as provided in s.

18 | 440.15(2) and (4). Mental or nervous injuries are conpensabl e
19 ) only in accordance with the terns of this section.
20 Section 8. Effective January 1, 2004, subsection (1)
21| of section 440.10, Florida Statutes, is anended to read:
22 440.10 Liability for conpensation.--
23 (1) (a) Every enployer coning within the provisions of
24 | thi s chapt er —netuding—any—brought—w-thirn—the—chapter—by
25 | wai-ver—of—exectuston—or—oef—exenption,shall be |liable for, and
26 | shall secure, the paynent to his or her enployees, or any
27 | physi ci an, surgeon, or pharnaci st providing services under the
28 | provisions of s. 440.13, of the conpensation payabl e under ss.
29 | 440. 13, 440.15, and 440.16. Any contractor or subcontractor
30 | who engages in any public or private construction in the state
31
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shal | secure and maintain conpensation for his or her
enpl oyees under this chapter as provided in s. 440. 38.

(b) In case a contractor sublets any part or parts of
his or her contract work to a subcontractor or subcontractors,
all of the enployees of such contractor and subcontractor or
subcontractors engaged on such contract work shall be deened
to be enployed in one and the sane business or establishnment, ;-
and the contractor shall be liable for, and shall secure, the
payrment of conpensation to all such enpl oyees, except to
enpl oyees of a subcontractor who has secured such paynent.

(c) A contractor shall ey require a subcontractor to
provi de evi dence of workers' conpensation insurance er—a—<copy
of—hi-s—er—her—certificate—-of—election. A subcontractor who is
a corporation and has an officer who el ects eteeting to be

exenpt as permitted under this chapter a—sete——proprietor

partner—or—ofHHecer—of—a—corporation shall provide a copy of
his or her certificate of exenption eteetion to the

contractor.

(d)1. If a contractor becones |iable for the paynent
of conpensation to the enpl oyees of a subcontractor who has
failed to secure such paynent in violation of s. 440.38, the
contractor or other third-party payor shall be entitled to
recover fromthe subcontractor all benefits paid or payable
plus interest unless the contractor and subcontractor have
agreed in witing that the contractor will provide coverage.

2. If a contractor or third-party payor becones |iable
for the paynent of conpensation to the corporate officer

enptoyee of a subcontractor who is actively engaged in the

construction industry and has elected to be exenpt fromthe

provisions of this chapter, but whose election is invalid, the
contractor or third-party payor may recover fromthe clainmant+
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1 | partnershipor corporation all benefits paid or payable plus
2| interest, unless the contractor and the subcontractor have
3| agreed in witing that the contractor will provide coverage.
4 (e) A subcontractor providing services in conjunction
5|with a contractor on the sane project or contract work i s not
6| liable for the paynent of conpensation to the enpl oyees of
7 | anot her subcontractor or the contractor on such contract work
8| and is not protected by the exclusiveness-of-liability
9| provisions of s. 440.11 fromany action at law or in admralty
10 | on account of injury to an ef—steh enpl oyee of anot her
11 | subcontractor, or of the contractor, provided that:
12 1. The subcontractor has secured workers' conpensation
13 ] insurance for its enpl oyees or the contractor has secured such
14 | i nsurance on behalf of the subcontractor and its enpl oyees in
15 | accordance with paragraph (b); and
16 2. The subcontractor's own gross negligence was not
17 | the najor contributing cause of the injury.
18 (f) If an enployer fails to secure conpensation as
19 | required by this chapter, the departnment shall fay assess
20 | against the enployer a penalty not to exceed $5,000 for each
21 | enpl oyee of that enployer who is classified by the enpl oyer as
22 | an independent contractor but who is found by the departnent
23| to not neet the criteria for an independent contractor that
24 | are set forth in s. 440.02. The division shall adopt rules to
25 | adnmini ster the provisions of this paragraph.
26 (g) Subject to s. 440.38, any enpl oyer who has
27 | enpl oyees engaged in work in this state shall obtain a Florida
28 | policy or endorsenent for such enpl oyees which utilizes
29| Florida class codes, rates, rules, and nmanuals that are in
30 | conpliance with and approved under the provisions of this
31| chapter and the Florida Insurance Code. Failure to conply with
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this paragraph is a felony of the second degree, punishable as
provided ins. 775.082, s. 775.083, or s. 775.084. The
departnent shall adopt rules for construction industry and

nonconstruction-industry enployers with regard to the

activities that define what constitutes being "engaged in

work" in this state, using the foll owi ng standards:

1. For enpl oyees of nonconstruction-industry enpl oyers

who have their headquarters outside of Florida and al so

operate in Florida and who are routinely crossing state |ines,

but usually return to their hones each night, the enpl oyee

shal | be assigned to the headquarters' state. However, the

construction industry enpl oyees perform ng new constructi on or

alterations in Florida shall be assigned to Florida even if

the enpl oyees return to their hone state each night.

2. The payroll of executive supervisors who nmay visit

a Florida | ocation but who are not in direct charge of a

Florida | ocation shall be assigned to the state in which the

headquarters is | ocated.

3. For construction contractors who naintain a

permanent staff of enpl oyees and superintendents, if any of

t hese enpl oyees or superintendents are assigned to a job that

is located in Florida, either for the duration of the job or

any portion thereof, their payroll shall be assigned to

Florida rather than the headquarters' state.

4. Enpl oyees who are hired for a specific project in

Fl orida shall be assigned to Fl orida. Fer—pturpoeses—of—this
e . L sivel I I
irrdependent—contractor—-
. he—ird I o I I
et £ e . I I I "
the—+reguirerents—of——s—440-02—and
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6
7
8
9
10
11
12
13
14
15
16
17
18 Section 9. Section 440.1025, Florida Statutes, is
19 | anended to read:
20 440. 1025 Constderati-on—of—pubtc Enpl oyer wor kpl ace
21| safety programin rate-setting; programrequirenents;
22 | rul enmaking. - -
23 (1) For a public or private enployer to be eligible
24 | for receipt of specific identifiable consideration under s.
25| 627.0915 for a workpl ace safety programin the setting of
26 | rates, the pubH-e enployer nust have a workpl ace safety
27 | program At a nininum the program nust include a witten
28 | safety policy and safety rules, and nmake provision for safety
29 | i nspections, preventative maintenance, safety training,
30| first-aid, accident investigation, and necessary
31 | recordkeepi ng. Fer—purposes—of—this—seetion—"pubtc—enptoyer™
41
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rermtnerati-on—The di vi si on nmay adopt proerutgate rules for
insurers to utilize in determ ning pubk—e enpl oyer conpliance

with the requirements of this section.
(2) The division shall publicize on the Internet, and

shal | encourage insurers to publicize, the availability of

free safety consultation services and safety program

resources.
Section 10. Section 440.103, Florida Statutes, is
amended to read:
440.103 Building permts; identification of nininmm
prem um pol i cy. - - Exeept—as—otherwse—provided—in—thi-s—chapter—

Every enpl oyer shall, as a condition to applying for and

receiving a building permt, show proof and certify to the

permt issuer that it has secured conpensation for its

enpl oyees under this chapter as provided in ss. 440.10 and
440. 38. Such proof of conpensation nust be evidenced by a
certificate of coverage issued by the carrier, a valid
exenption certificate approved by the departnment er—the—forter

ant—Erptoyrrent—Securi+ty, or a copy of the enployer's authority

to self-insure and shall be presented each tine the enpl oyer
applies for a building permit. As provided in s. 627.413(5),
each certificate of coverage nust show, on its face, whether
or not coverage is secured under the m ni num premni um

provi sions of rules adopted by rating organi zations |icensed
by the departnent. The words "m ni mrum prem um policy" or

equi val ent | anguage shall be typed, printed, stanped, or

| egi bly handwritten.
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Section 11. Section 440.105, Florida Statutes, is
amended to read:

440.105 Prohibited activities; reports; penalties;
limtations.--

(1)(a) Any insurance carrier, any individua
sel f-insured, any conmercial or group self-insurance fund, any
prof essional practitioner licensed or regul ated by the
Depart nent of Heal t h Busihess—and—Professiona—Regulation,
except as otherw se provided by |aw, any nedical review
committee as defined in s. 766.101, any private nedical review
commttee, and any insurer, agent, or other person |icensed
under the insurance code, or any enployee thereof, having
know edge or who believes that a fraudul ent act or any other
act or practice which, upon conviction, constitutes a fel ony
or m sdeneanor under this chapter is being or has been
commtted shall send to the Division of |Insurance Fraud,
Bur eau of Workers' Conpensation Fraud, a report or infornmation
pertinent to such know edge or belief and such additiona
information relative thereto as the bureau may require. The
bureau shall review such information or reports and sel ect
such information or reports as, in its judgnent, nay require
further investigation. It shall then cause an independent
exam nation of the facts surroundi ng such information or
report to be nade to determne the extent, if any, to which a
fraudul ent act or any other act or practice which, upon
conviction, constitutes a felony or a m sdeneanor under this
chapter is being committed. The bureau shall report any
al l eged violations of law which its investigations disclose to
the appropriate |licensing agency and state attorney or other
prosecuting agency having jurisdiction with respect to any
such violations of this chapter. If prosecution by the state
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attorney or other prosecuting agency having jurisdiction with
respect to such violation is not begun within 60 days of the
bureau's report, the state attorney or other prosecuting
agency having jurisdiction with respect to such violation
shall informthe bureau of the reasons for the lack of
prosecuti on.

(b) In the absence of fraud or bad faith, a person is
not subject to civil liability for |ibel, slander, or any
other relevant tort by virtue of filing reports, wthout
mal i ce, or furnishing other information, wthout nmalice,
required by this section or required by the bureau, and no
civil cause of action of any nature shall arise against such
per son:

1. For any information relating to suspected
fraudul ent acts furnished to or received fromlaw enforcenent
officials, their agents, or enpl oyees;

2. For any information relating to suspected
fraudul ent acts furnished to or received from other persons
subject to the provisions of this chapter; or

3. For any such infornmation relating to suspected
fraudul ent acts furnished in reports to the bureau, or the
Nati onal Association of |nsurance Commi ssi oners.

(2) \Whoever violates any provision of this subsection
commts a misdenmeanor of the first second degree, punishable
as provided in s. 775.082 or s. 775.083.

(a) It shall be unlawful for any enployer to

knowi ngl y:

1. Coerce or attenpt to coerce, as a precondition to
enpl oynent or otherw se, an enpl oyee to obtain a certificate
of election of exenption pursuant to s. 440. 05.
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2. Discharge or refuse to hire an enpl oyee or job
appl i cant because the enpl oyee or applicant has filed a claim
for benefits under this chapter.

3. Discharge, discipline, or take any other adverse
personnel action against any enpl oyee for disclosing
information to the departnent or any | aw enforcenent agency
relating to any violation or suspected violation of any of the
provisions of this chapter or rules pronul gated hereunder.

4. Violate a stop-work order issued by the departnment
pursuant to s. 440.107.

(b) It shall be unlawful for any insurance entity to
revoke or cancel a workers' conpensation insurance policy or
nenber shi p because an enpl oyer has returned an enpl oyee to
work or hired an enpl oyee who has filed a workers
conpensation claim

(3) \Whoever violates any provision of this subsection
commts a misdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

(a) It shall be unlawful for any enployer to know ngly
fail to update applications for coverage as required by s.
440. 381(1) and departnent ef—tnsurance rules within 7 days
after the reporting date for any change in the required

information, or to post notice of coverage pursuant to s.
440. 40.
(b) It shall be unlawful for any enployer to knowi ngly

participate in the creation of the enploynent relationship in

whi ch the enpl oyee has used any fal se, fraudul ent, or

m sl eading oral or witten statenent as evidence of identity.

(c)tb)r It is unlawful for any attorney or other
person, in his or her individual capacity or in his or her
capacity as a public or private enployee, or for any firm
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corporation, partnership, or association to receive any fee or
ot her consideration or any gratuity froma person on account
of services rendered for a person in connection with any
proceedi ngs arising under this chapter, unless such fee,
consideration, or gratuity is approved by a judge of
conpensation clainms or by the Deputy Chief Judge of
Conpensation d ai ns.

(4) \Whoever violates any provision of this subsection
commts insurance fraud, punishable as provided in paragraph
(f).

(a) It shall be unlawful for any enployer to
knowi ngl y:

1. Present or cause to be presented any fal se,
fraudulent, or msleading oral or witten statenent to any
person as evi dence of conpliance with s. 440. 38.

2. Make a deduction fromthe pay of any enpl oyee
entitled to the benefits of this chapter for the purpose of
requiring the enpl oyee to pay any portion of pren um paid by
the enployer to a carrier or to contribute to a benefit fund
or departnent nmintained by such enployer for the purpose of
provi di ng conpensati on or nedical services and supplies as
required by this chapter

3. Fail to secure paynent of conpensation if required
to do so by this chapter.

(b) It shall be unlawful for any person

1. To knowi ngly nmake, or cause to be made, any fal se,
fraudul ent, or msleading oral or witten statenent for the
pur pose of obtaining or denying any benefit or paynent under
this chapter.

2. To present or cause to be presented any witten or
oral statenment as part of, or in support of, a claimfor
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payment or other benefit pursuant to any provision of this
chapter, knowi ng that such statenent contains any fal se,
i nconpl ete, or nisleading informati on concerning any fact or
thing material to such claim

3. To prepare or cause to be prepared any witten or
oral statenment that is intended to be presented to any
enpl oyer, insurance conpany, or self-insured programin
connection with, or in support of, any claimfor paynent or
ot her benefit pursuant to any provision of this chapter
knowi ng that such statenment contains any fal se, inconplete, or
m sl eadi ng i nformati on concerning any fact or thing material
to such claim

4. To know ngly assist, conspire with, or urge any
person to engage in activity prohibited by this section

5. To knowi ngly make any fal se, fraudul ent, or
m sl eading oral or witten statenent, or to knowingly omt or
conceal material information, required by s. 440.185 or s.
440. 381, for the purpose of obtaining workers' conpensation
coverage or for the purpose of avoiding, delaying, or
di mi ni shing the anmount of paynent of any workers' conpensation
prem uns.

6. To knowingly m srepresent or conceal payroll
classification of workers, or information regardi ng an
enpl oyer's loss history which would be material to the
conput ati on and application of an experience rating
nodi fication factor for the purpose of avoiding or dimnishing
t he anount of paynent of any workers' conpensation prem uns.

7. To knowingly present or cause to be presented any
fal se, fraudulent, or msleading oral or witten statenent to
any person as evidence of conpliance with s. 440.38, as
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evi dence of eligibility for a certificate of exenption under
s. 440. 05.
8. To knowingly violate a stop-work order issued by

t he departnment pursuant to s. 440. 107.

9. To knowingly present or cause to be presented any

false, fraudulent, or nmisleading oral or witten statenent to

any person as evidence of identity for the purpose of

obtai ni ng enpl oynent or filing or supporting a claimfor

wor kers' conpensation benefits.

(c) It shall be unlawful for any physician |icensed
under chapter 458, osteopathic physician |icensed under
chapter 459, chiropractic physician |licensed under chapter
460, podiatric physician |licensed under chapter 461
optonetric physician licensed under chapter 463, or any other
practitioner licensed under the laws of this state to
knowi ngly and willfully assist, conspire with, or urge any
person to fraudulently violate any of the provisions of this
chapter.

(d) It shall be unlawful for any person or
governnmental entity |icensed under chapter 395 to nmaintain or
operate a hospital in such a manner so that such person or
governnental entity knowingly and willfully allows the use of
the facilities of such hospital by any person, in a schene or
conspiracy to fraudulently violate any of the provisions of
this chapter.

(e) It shall be unlawful for any attorney or other
person, in his or her individual capacity or in his or her
capacity as a public or private enployee, or any firm
corporation, partnership, or association, to know ngly assist,
conspire with, or urge any person to fraudulently viol ate any
of the provisions of this chapter
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(f) If the nonetary val ue ameunt of any etai-mor
I , . . . . I w

violation of this subsection

1. Is less than $20,000, the offender comrits a felony
of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

2. |Is $20,000 or nore, but |less than $100, 000, the
of fender commits a felony of the second degree, punishable as
provided in s. 775.082,. 775.083, or s. 775.084.

3. Is $100,000 or nore, the offender comits a fel ony
of the first degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(5) It shall be unlawful for any attorney or other
person, in his or her individual capacity or in his or her
capacity as a public or private enployee or for any firm
corporation, partnership, or association, to unlawfully
solicit any business in and about city or county hospitals,
courts, or any public institution or public place; in and
about private hospitals or sanitariunms; in and about any
private institution; or upon private property of any character
what soever for the purpose of nmaking workers' conpensation
cl ai ns. Whoever violates any provision of this subsection
commits a felony of the second thi+d degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.085.

(6) This section shall not be construed to preclude
the applicability of any other provision of crimnal |awthat
applies or may apply to any transaction.
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(7)8)r An injured enpl oyee or any other party nmaking a

cl ai munder this chapter shall provide his or her persona

signhature attesting that he or she has revi ewed, understands,

and acknow edges AH——<ctaimforns—as—providedFfor—inthis

chapter—shaH——contatn—anotiece—that—ctearty—states—in
substanece the following statenent: "Any person who, know ngly

and with intent to injure, defraud, or deceive any enpl oyer or

enpl oyee, insurance conpany, or self-insured program files a
statenent of claimcontaining any fal se or nisleading

information commits insurance fraud, punishable as provided in
s. 817.234." |f the injured enpl oyee or other party refuses to

si gn the docunent attesting BEach—etarmant——shat—personatty
stgr—the—ctarmformand—attest that he or she has revi ewned,

under st ands, and acknow edges the statenent, benefits or

payrments under this chapter shall be suspended until such

signature i s obtai ned feregeingrnotice.
Section 12. Subsection (3) of section 440. 1051,

Fl orida Statutes, is anended to read:

440. 1051 Fraud reports; civil inmunity; crimna
penal ties. --

(2) Any person who reports workers' conpensation fraud
to the division under subsection (1) is i mune fromcivil
liability for doing so, and the person or entity alleged to
have committed the fraud may not retaliate against himor her
for providing such report, unless the person naeking the report
knows it to be fal se.

(3) A person who calls and, know ngly and fal sely,
reports workers' conpensation fraud or who, in violation of
subsection (2) retaliates agai nst a person for nmaki ng such
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report, conmits is—guitty—of a fel ony msdereanor of the third
f++st degree, punishable as provided in s. 775.082, ot s.
775.083, or s.775.084 both.

Section 13. Section 440.107, Florida Statutes, is
amended to read:

440. 107 Departnent powers to enforce enpl oyer
conpliance with coverage requirenents. --

(1) The Legislature finds that the failure of an
enpl oyer to conply with the workers' conpensation coverage

requi renments under this chapter poses an i nmedi ate danger to

public health, safety, and wel fare. The—tegistature—advthorizes

(2) For the purposes of this section, "securing the

payrment of workers' conpensation" neans obtai ni ng coverage

that neets the requirenents of this chapter and the Florida

| nsurance Code. However, if at any tine an enployer naterially

understates or conceals payroll, nmaterially nisrepresents or

conceal s enpl oyee duties so as to avoid proper classification

for premiumcal culations, or materially m srepresents or

conceals infornmation pertinent to the conputation and

application of an experience rating nodification factor, such

enpl oyer shall be deened to have failed to secure paynent of

wor kers' conpensation and shall be subject to the sanctions

set forth in this section. A stop-work order issued because an

enpl oyer is deenmed to have failed to secure the paynent of

wor kers' conpensation required under this chapter because the

enpl oyer has materially understated or conceal ed payroll

materially msrepresented or conceal ed enpl oyee duties so as
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to avoid proper classification for prenmiumcal cul ati ons, or

materially misrepresented or conceal ed i nformati on pertinent

to the conputation and application of an experience rating

nodi fication factor shall have no effect upon an enpl oyer's or

carrier's duty to provide benefits under this chapter or upon

any of the enployer's or carrier's rights and defenses under

this chapter, including exclusive renedy. The—departrent—and

s outhorized I I

(3) The departnent shall enforce workers' conpensation

coverage requirenents, including the requirenent that the

enpl oyer secure the paynent of workers' conpensation, and the

requi renment that the enployer provide the carrier with

information to accurately deternine payroll and correctly
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assign classification codes. In addition to any other powers

under this chapter, the departnment shall have the power to:

(a) Conduct investigations for the purpose of ensuring

enpl oyer conpli ance.

(b) Enter and inspect any place of business at any

reasonabl e tine for the purpose of investigating enpl oyer

conpl i ance.
(c) Exanine and copy business records.

(d) Administer oaths and affirnations.

(e) Certify to official acts.

(f) Issue and serve subpoenas for attendance of

Wi tnesses or production of business records, books, papers,

correspondence, nenoranda, and ot her records.

(g) |Issue stop-work orders, penalty assessnent orders,

and any other orders necessary for the adnmnistration of this

secti on.
(h) Enforce the terns of a stop-work order

(i) Levy and pursue actions to recover penalti es.

(j) Seek injunctions and other appropriate relief. tn

el s duties thed rrie I

chapter—

(4 The departnent shall designate representatives who

nmay serve subpoenas and ot her process of the departnment issued

under this section
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(5) The departnent shall specify by rule the business

records that enployers nust maintain and produce to conply

with this section.

(6)t4)y If a person has refused to obey a subpoena to
appear before the departnent or its authorized representative
or and produce evidence requested by the departnent or to give
testi nony about the matter that is under investigation, a
court has jurisdiction to issue an order requiring conpliance
with the subpoena if the court has jurisdiction in the
geogr aphi cal area where the inquiry is being carried on or in
the area where the person who has refused the subpoena is
found, resides, or transacts business. Failure to obey such a
court order may be punished by the court as contenpt, either
civilly or crimnally. Costs, including reasonable attorney's

fees, incurred by the departnent to obtain an order granting,

in whole or in part, a petition to enforce a subpoena or a

subpoena duces tecum shall be taxed agai nst the subpoenaed

party.
(7) (a) {5 Whenever the departnent determnmines that an

enpl oyer who is required to secure the paynent to his or her
enpl oyees of the conpensation provided for by this chapter has
failed to secure the paynent of workers' conpensation required

by this chapter or to produce the required business records

under subsection (5) within 5 business days after receipt of

the witten request of the departnent de—so, such failure

shal | be deened an inmedi ate serious danger to public health,
safety, or welfare sufficient to justify service by the
departnment of a stop-work order on the enployer, requiring the

cessation of all business operations at—the—ptace—-of

enptoyrent—or—fob—stte. |f the departnent divistoenrn nmakes such
a determ nation, the departnent divisionr shall issue a
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1| stop-work order within 72 hours. The order shall take effect

2 | when served upon the date—ef—serviece—upon—the enpl oyer or, for
3| a particular enployer work site, when served at that work

4

5

6

7

8

9

10| In addition to serving a stop-work order at a particular work
11| site which shall be effective i nmedi ately, the departnent

12 | shall imediately proceed with service upon the enpl oyer which
13 | shall be effective upon all enployer work sites in the state
14 | for which the enployer is not in conpliance. A stop-work order
15| may be served with regard to an enployer's work site hy

16 | posting a copy of the stop-work order in a conspi cuous

17 | location at the work site. The order shall remain in effect

18 | until the departnent issues an order releasing the stop-work
19 | order upon a finding that the enpl oyer has cone into
20 | conpliance with the coverage requirenents of this chapter and
21| has paid any penalty assessed under this section. The
22 | departnent may require an enpl oyer who is found to have fail ed
23| to conply with the coverage requirenents of s. 440.38 to file
24 | with the departnent, as a condition of release froma
25 | stop-work order, periodic reports for a probationary period
26 | that shall not exceed 2 years that denpnstrate the enpl oyer's
27 | continued conpliance with this chapter. The departnent shal
28 | by rule specify the reports required and the tine for filing
29 | under this subsection
30 (b) Stop-work orders and penalty assessnent orders
31| issued under this section against a corporation, partnershinp,
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or sole proprietorship shall be in effect against any

successor corporation or business entity that has one or nore

of the sane principals or officers as the corporation or

partnershi p agai nst which the stop-work order was issued and

are engaged in the sane or equivalent trade or activity.

(c) The departnent shall assess a penalty of $1, 000

per day agai nst an enpl oyer for each day that the enpl oyer

conducts busi ness operations that are in violation of a

st op-wor k order.

(d)1. In addition to any penalty, stop-work order, or

i njunction, the departnent shall assess agai nst any enpl oyer

who has failed to secure the paynent of conpensation as

required by this chapter a penalty equal to 1.5 tines the

anmount the enpl oyer woul d have paid in prem umwhen appl ying

approved manual rates to the enployer's payroll during periods

for which it failed to secure the paynent of workers'

conpensation required by this chapter within the precedi ng

3-year period or $1,000, whichever is greater

2. Any subsequent violation within 5 years after the

nost recent violation shall, in addition to the penalties set

forth in this subsection, be deened a knowi ng act within the
neani ng of s. 440. 105.
(e) When an enployer fails to provide business records

sufficient to enable the departnent to deternine the

enpl oyer's payroll for the period requested for the

cal cul ation of the penalty provided in paragraph (d), for

penalty cal cul ati on purposes, the i nputed weekly payroll for

each enpl oyee, corporate officer, sole proprietor, or partner

shal |l be the statew de average weekly wage as defined in s.
440.12(2) multiplied by 1.5.
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(f) In addition to any other penalties provided for in

this chapter, the departnent may assess agai nst the enpl oyer a

penalty of $5,6000 for each enpl oyee of that enployer who the

enpl oyer represents to the departnent or carrier as an

i ndependent contractor but who is determ ned by the departnent

not to be an i ndependent contractor as defined in s. 440.02.

(8){6)r In addition to the i ssuance of a stop-work

order under subsection (7),the departnment may file a

conplaint in the circuit court in and for Leon County to
enj oi n any enpl oyer-who has failed to secure the paynent of

wor ker s' conpensation as required by this chapter;from

enpl oyi ng i ndi viduals and from conducting business until the
enpl oyer presents evidence satisfactory to the departnent of
havi ng secured the paynment of workers'fer conpensation
required by this chapter and pays a civil penalty assessed by

to the departnent under this secti on.—to—be—depositetdby—the
I . I I , . . .
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of—t—percent—per—nonth—The depart nent divistonr shall adopt

rules to adm nister this section.

(10) (8) The department may bring an action in circuit
court to recover penalties assessed under this section
i ncluding any interest owed to the departnent pursuant to this
section. In any action brought by the departnment pursuant to
this section in which it prevails, the circuit court shal
award costs, including the reasonable costs of investigation
and a reasonable attorney's fee.

(11) £9)> Any judgnent obtained by the departnment and
any penalty due pursuant to the service of a stop-work order
or otherw se due under this section shall, until coll ected,
constitute a lien upon the entire interest of the enployer,
| egal or equitable, in any property, real or personal
tangi bl e or intangi ble; however, such lien is subordinate to
clains for unpaid wages and any prior recorded liens, and a
lien created by this section is not valid agai nst any person
who, subsequent to such lien and in good faith and for val ue,
purchases real or personal property from such enpl oyer or
becones the nortgagee on real or personal property of such
enpl oyer, or against a subsequent attaching creditor, unless,
wWith respect to real estate of the enployer, a notice of the
lien is recorded in the public records of the county where the
real estate is located, and with respect to personal property
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1| of the enployer, the notice is recorded with the Secretary of
2| State.

3 (12) 36> Any | aw enforcenent agency in the state my,
4| at the request of the departnment, render any assi stance
5| necessary to carry out the provisions of this section
6| including, but not limted to, preventing any enpl oyee or
7 | other person fromrenmaining at a place of enploynent or job
8| site after a stop-work order or injunction has taken effect.
9 (13) ¥ Agency acti on Aeti+oens by the departnent under
10 | this section, if contested, nust be contested as provided in
11 | chapter 120. All eiwvit penalties assessed by the departnent
12 | nust be paid into the Wrkers' Conpensation Adninistration
13 | Trust Fund. Fhe—departrent—shat—return—any—surs—previ-ousty
14 e s : ot I ot
15 . . .
16
17
18
19 (14) 22 | f the departnent divistoen finds that an
20 | enployer who is certified or registered under part | or part
21| Il of chapter 489 and who is required to secure the paynent of
22 | wor ker s' t+he conpensation under previded—foer—by this chapter
23| to his or her enployees has failed to do so, the departnent
24 | di-viston shall inmediately notify the Departnent of Business
25| and Prof essional Regul ation
26 Section 14. Subsections (1) and (3) of section 440.11
27| Florida Statutes, are anended to read:
28 440.11 Exclusiveness of liability.--
29 (1) The liability of an enployer prescribed in s.
30 | 440. 10 shall be exclusive and in place of all other liability,
31| including vicarious liability, of such enployer to any
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third-party tortfeasor and to the enpl oyee, the |l ega
representative thereof, husband or w fe, parents, dependents,
next of kin, and anyone otherw se entitled to recover danages
fromsuch enployer at law or in adniralty on account of such
injury or death, except as foll ows: that

(a) If an enployer fails to secure paynent of
conpensation as required by this chapter, an injured enpl oyee,
or the legal representative thereof in case death results from
the injury, may elect to claimconpensation under this chapter
or to maintain an action at law or in admralty for danmages on
account of such injury or death. In such action the defendant
may not plead as a defense that the injury was caused by
negl i gence of a fell ow enpl oyee, that the enployee assuned the
risk of the enploynent, or that the injury was due to the
conparative negligence of the enpl oyee.

(b) \When an enployer conmits an intentional tort that

causes the injury or death of the enpl oyee. For purposes of

this paragraph, an enployer's actions shall be deened to

constitute an intentional tort and not an accident only when

t he enpl oyee proves, by clear and convincing evidence, that:

1. The enployer deliberately intended to injure the

enpl oyee; or

2. The enpl oyer engaged in conduct that the enpl oyer

knew, based on prior sinmlar accidents or on explicit warnings

specifically identifying a known danger, was virtually certain

toresult ininjury or death to the enpl oyee, and the enpl oyee

was not aware of the risk because the danger was not apparent

and the enpl oyer deliberately conceal ed or nisrepresented the

danger so as to prevent the enpl oyee from exercising inforned

j udgnent about whether to performthe work.
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The sane imunities fromliability enjoyed by an enpl oyer
shal|l extend as well to each enpl oyee of the enpl oyer when
such enpl oyee is acting in furtherance of the enployer's
busi ness and the injured enployee is entitled to receive
benefits under this chapter. Such fell ow enpl oyee immunities
shal |l not be applicable to an enpl oyee who acts, with respect
to a fellow enployee, with willful and wanton disregard or
unprovoked physi cal aggression or with gross negligence when
such acts result in injury or death or such acts proximtely
cause such injury or death, nor shall such imunities be
appl i cabl e to enpl oyees of the sanme enpl oyer when each is
operating in the furtherance of the enployer's business but
they are assigned primarily to unrelated works within private
or public enploynent. The sane immunity provisions enjoyed by
an enpl oyer shall also apply to any sole proprietor, partner
corporate officer or director, supervisor, or other person who
in the course and scope of his or her duties acts in a
manageri al or policymaking capacity and the conduct which
caused the alleged injury arose within the course and scope of
sai d managerial or policynmaking duties and was not a violation
of a law, whether or not a violation was charged, for which
t he maxi mum penalty which nmay be inposed does not exceed 60
days' inprisonnent as set forth in s. 775.082. The i munity
fromliability provided in this subsection extends to county
governnments with respect to enpl oyees of county constitutiona
of ficers whose offices are funded by the board of county
conmi ssi oners.

(3) An enployer's workers' conpensation carrier
service agent, or safety consultant shall not be liable as a
third-party tortfeasor to enpl oyees of the enpl oyer or

enpl oyees of its subcontractors for assisting the enployer and
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its subcontractors, if any,in carrying out the enployer's

rights and responsibilities under this chapter by furnishing
any safety inspection, safety consultative service, or other
safety service incidental to the workers' conpensation or

enpl oyers' liability coverage or to the workers' conpensation
or enployer's liability servicing contract. Wthout
limtation, a safety consultant may include an owner, as

defined in chapter 713, or an owner's related, affiliated, or

subsi di ary conpani es and the enpl oyees of each. The excl usi on

fromliability under this subsection shall not apply in any
case in which injury or death is proxi mtely caused by the
wi || ful and unprovoked physical aggression, or by the
negl i gent operation of a notor vehicle, by enpl oyees,
officers, or directors of the enployer's workers' conpensation
carrier, service agent, or safety consultant.

Section 15. Section 440.13, Florida Statutes, is
amended to read:

440.13 Medical services and supplies; penalty for
violations; limtations.--

(1) DEFINITIONS.--As used in this section, the term

(a) "Alternate nedical care" nmeans a change in
treatnent or health care provider.

(b) "Attendant care" neans care rendered by trained
prof essi onal attendants which is beyond the scope of househol d
duties. Fam |y nmenbers may provi de nonprof essional attendant
care, but may not be conpensated under this chapter for care
that falls within the scope of househol d duties and ot her
services nornmally and gratuitously provided by fanmi|ly nenbers.
"Fam |y nmenber" neans a spouse, father, nother, brother
sister, child, grandchild, father-in-law, nother-in-Ilaw, aunt,
or uncle.
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(c) "Carrier" neans, for purposes of this section
i nsurance carrier, self-insurance fund or individually
sel f-insured enpl oyer, or assessable nutual insurer
H—Ss—440-02-

(d)fe)y "Certified health care provider” neans a health
care provider who has been certified by the agency or who has
entered an agreenent with a |icensed nanaged care organi zation
to provide treatnent to injured workers under this section
Certification of such health care provider nust include
docunentation that the health care provider has read and is
famliar with the portions of the statute, inpairnent guides,

practice paraneters, protocols of treatnent,and rul es which

govern the provision of renedial treatnment, care, and
att endance.

(e) t+) "Conpensabl e" neans a determ nation by a
carrier or judge of conpensation clains that a condition
suffered by an enployee results froman injury arising out of
and in the course of enploynent.

(f) tg)y "Emergency services and care" neans emergency
services and care as defined in s. 395.002.

(g)th)y "Health care facility" neans any hospita
| i censed under chapter 395 and any health care institution
| i censed under chapter 400.

(h) ) "Health care provider" neans a physician or any
recogni zed practitioner who provides skilled services pursuant
to a prescription or under the supervision or direction of a
physi ci an and who has been certified by the agency as a health
care provider. The term"health care provider" includes a
health care facility.
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(i) ) "I ndependent nedical exam ner" neans a
physi cian sel ected by either an enployee or a carrier to
render one or nore independent nedical examinations in
connection with a dispute arising under this chapter

(j) &) "I ndependent nedi cal exam nation" means an
obj ective evaluation of the injured enpl oyee's nedica
condition, including, but not limted to, inpairnment or work
status, perfornmed by a physician or an expert nedical advisor
at the request of a party, a judge of conpensation clains, or
the agency to assist in the resolution of a dispute arising
under this chapter

(k) tH)> "I nstance of overutilization" means a specific
i nappropriate service or |level of service provided to an

i njured enpl oyee that includes the provision of treatnent in

excess of established practice paraneters and protocol s of

treatnent established in accordance with this chapter.

(1) M "Medically necessary” or "nedical necessity"

neans any nedi cal service or nedical supply which is used to
identify or treat an illness or injury, is appropriate to the
patient's diagnosis and status of recovery, and is consistent
with the | ocation of service, the | evel of care provided, and
appl i cabl e practice paraneters. The service should be wi dely
accepted anong practicing health care providers, based on
scientific criteria, and determined to be reasonably safe. The
service nmust not be of an experinental, investigative, or

resear ch nat ur e;—exeept—inthose—instances—ina—which—prior

= = h o A N = o B o AN N A B
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(m )y "Medicine" means a drug prescribed by an
aut hori zed health care provider and includes only generic
drugs or single-source patented drugs for which there is no
generic equivalent, unless the authorized health care provider
wites or states that the brand-nane drug as defined in s.
465.025 is nedically necessary, or is a drug appearing on the
schedul e of drugs created pursuant to s. 465.025(6), or is
avail able at a cost lower than its generic equival ent.

(n)fe)y "Palliative care" neans noncurative nedica
services that mtigate the conditions, effects, or pain of an
injury.

(0){p)y "Pattern or practice of overutilization" neans
repetition of instances of overutilization within a specific
nedi cal case or nmultiple cases by a single health care
provi der.

(p) ta)y "Peer review' neans an evaluation by two or
nore physicians |icensed under the sane authority and with the
sane or simlar specialty as the physician under review, of
t he appropriateness, quality, and cost of health care and
health services provided to a patient, based on nedically
accept ed st andards.

(q) £y "Physician" or "doctor" neans a physician
| i censed under chapter 458, an osteopathic physician |icensed
under chapter 459, a chiropractic physician |icensed under
chapter 460, a podiatric physician |icensed under chapter 461
an optonetrist licensed under chapter 463, or a dentist
| i censed under chapter 466, each of whom nust be certified by
the agency as a health care provider

(r) £s)y "Rei nbursenent dispute” neans any di sagreenent
between a health care provider or health care facility and
carrier concerning paynent for nedical treatnent.
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1 (s)ft)y "Wilization control"” neans a systematic
2 | process of inplenenting neasures that assure overal
3 | managenent and cost contai nment of services delivered,
4 ] including conpliance with practice paraneters and protocols of
5| treatnent as provided for in this chapter
6 (t)fu)y "Wilization review' means the eval uati on of
7 | the appropriateness of both the Ievel and the quality of
8 | health care and health services provided to a patient,
9]including, but not |linited to, evaluation of the
10 | appropriateness of treatnment, hospitalization, or office
11| visits based on nedically accepted standards. Such eval uation
12 | nust be acconplished by neans of a systemthat identifies the
13 | utilization of nedical services based on practice paraneters
14 | and protocols of treatnent as provided for in this chapter
15 | redi-caty—accepted—standards—as—estabtished—byredical
16 | eonsuttants—w-th—eguat-Hecations—stmtar—to—thoseproviding—the
17 | eare—under—review—antd—that—+eferspatterns—andpractieces—of
18 | everutiHzation—to—the—agency.
19 (2) MEDI CAL TREATMENT; DUTY OF EMPLOYER TO FURNI SH. - -
20 (a) Subject tothe limtations specified el sewhere in
21| this chapter, the enployer shall furnish to the enpl oyee such
22 | nedically necessary renedial treatnent, care, and attendance
23| for such period as the nature of the injury or the process of
24 | recovery may require, which is in accordance with established
25| practice paraneters and protocols of treatnent as provided for
26 | in this chapter, including nedicines, nedical supplies,
27 | durabl e nedi cal equi pnent, orthoses, prostheses, and other
28 | nedically necessary apparatus. Renedial treatnent, care, and
29 | attendance, includi ng work-hardeni ng prograns or
30 | pai n- managenent prograns accredited by the Conmi ssion on
31| Accreditation of Rehabilitation Facilities or Joint Conm ssion
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on the Accreditation of Health Organizations or

pai n- managenent prograns affiliated with nedical schools,

shal | be considered as covered treatnent only when such care
is given based on a referral by a physician as defined in this

chapt er. Each—tfacttty—shat—maintain—outconre—data—i+netuting

+—31994-Medical |y necessary treatnent, care, and attendance
does not include chiropractic services in excess of 24 18
treatnents or rendered 12 8 weeks beyond the date of the
initial chiropractic treatnment, whichever conmes first, unless
the carrier authorizes additional treatnent or the enployee is
catastrophically injured.

(b) The enployer shall provide appropriate
prof essi onal or nonprofessional attendant care perfornmed only
at the direction and control of a physician when such care is
nedi cal |y necessary. The physician shall prescribe such care

in witing. The enpl oyer or carrier shall not be responsible

for such care until the prescription for attendant care is

received by the enpl oyer and carrier, which shall specify the

time periods for such care, the | evel of care required, and

the type of assistance required. A prescription for attendant

care shall not prescribe such care retroactively. The val ue of

nonpr of essi onal attendant care provided by a fam |y nenber
nust be determ ned as foll ows:

1. If the fanmly nenber is not enployed or if the
fam ly nenber is enployed and is providing attendant care

services during hours that he or she is not engaged in
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enpl oynent, the per-hour val ue equals the federal m ninmum
hourly wage.

2. If the famly nenber is enployed and elects to
| eave that enploynent to provide attendant or custodial care,
t he per-hour value of that care equals the per-hour val ue of
the famly nenber's forner enploynent, not to exceed the
per - hour value of such care available in the community at
large. A fanmily nenber or a conbination of famly nenbers
provi di ng nonprof essi onal attendant care under this paragraph
may not be conpensated for nore than a total of 12 hours per
day.

3. |If the famly nenber renmi ns enpl oyed whil e

providi ng attendant or custodial care, the per-hour val ue of

that care equals the per-hour value of the fanmly nmenber's

enpl oynent, not to exceed the per-hour value of such care

available in the community at |arge.

(c) If the enployer fails to provide initial treatnent
or care required by this section after request by the injured
enpl oyee, the enployee nmay obtain such initial treatnent at
t he expense of the enployer, if the initial treatnent or care
i s conmpensabl e and nedically necessary and is in accordance

with established practice paraneters and protocol s of

treatnent as provided for in this chapter. There nust be a

specific request for the initial treatnment or care, and the
enpl oyer or carrier nust be given a reasonable tine period
within which to provide the initial treatnment or care.
However, the enployee is not entitled to recover any anount
personal |y expended for the initial treatnent or care setviee

unl ess he or she has requested the enployer to furnish that
initial treatnment or service and the enpl oyer has failed,
refused, or neglected to do so within a reasonable tinme or
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unl ess the nature of the injury requires such initial
treatnent, nursing, and services and the enployer or his or
her superintendent or foreman, having know edge of the injury,
has neglected to provide the initial treatnent or care

setrvice.

(d) The carrier has the right to transfer the care of
an injured enployee fromthe attending health care provider if
an i ndependent nedi cal exam nation determ nes that the
enpl oyee is not naki ng appropriate progress in recuperation

(e) Except in energency situations and for treatnent
rendered by a nmanaged care arrangenent, after any initial
exam nati on and di agnosis by a physician providing renedial
treatnent, care, and attendance, and before a proposed course
of nedical treatnent begins, each insurer shall review, in
accordance with the requirenents of this chapter, the proposed
course of treatnent, to determ ne whet her such treatnent would
be recogni zed as reasonably prudent. The review nust be in
accordance with all applicable workers' conpensation practice
paraneters and protocols of treatnent established in

accordance with this chapter. The insurer nust accept any such

proposed course of treatnment unless the insurer notifies the
physician of its specific objections to the proposed course of
treatnent by the close of the tenth business day after
notification by the physician, or a supervised designee of the
physi cian, of the proposed course of treatnent.

(f) Upon the witten request of the enployee, the
carrier shall give the enployee the opportunity for one change
of physician during the course of treatnment for any one
accident. Upon the granting of a change of physician, the

originally authorized physician in the sane specialty as the

changed physician shall becone deaut horized upon witten
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notification by the enployer or carrier. The carrier shal

aut hori ze an alternative physician who shall not be

professionally affiliated with the previous physician within 5

days after receipt of the request. If the carrier fails to

provide a change of physician as requested by the enpl oyee,

t he enpl oyee may sel ect the physician and such physician shal

be considered authorized if the treatnent being provided is

conpensabl e and nedically necessary.

Failure of the carrier to tinely conply with this subsection

shall be a violation of this chapter and the carrier shall be

subject to penalties as provided for in s. 440.525. Fhe

I ettt Lt ed I I ool F
: I I . o | ohvsiel I
: . " PINE -
(3) PROVIDER ELIGABILITY; AUTHORI ZATION. - -
(a) As a conditionto eligibility for paynent under

this chapter, a health care provider who renders services must
be a certified health care provider and nust receive

aut hori zation fromthe carrier before providing treatnent.
Thi s paragraph does not apply to energency care. The agency
shal | adopt rules to inplenent the certification of health
care providers.

(b) A health care provider who renders energency care
nmust notify the carrier by the close of the third busi ness day
after it has rendered such care. If the energency care results
in adm ssion of the enployee to a health care facility, the
health care provider nust notify the carrier by tel ephone
within 24 hours after initial treatment. Energency care is not
conpensabl e under this chapter unless the injury requiring
energency care arose as a result of a work-related acci dent.
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Pursuant to chapter 395, all |icensed physicians and health
care providers in this state shall be required to nmake their
services avail able for energency treatnment of any enpl oyee
eligible for workers' conpensation benefits. To refuse to nake
such treatnent available is cause for revocation of a |icense.
(c) A health care provider may not refer the enpl oyee
to another health care provider, diagnostic facility, therapy
center, or other facility without prior authorization fromthe
carrier, except when energency care is rendered. Any referra
nmust be to a health care provider that has been certified by
t he agency, unless the referral is for energency treatnent,
and the referral nmust be nmade in accordance with practice

paraneters and protocols of treatnent as provided for in this

chapter.
(d) A carrier nust respond, by tel ephone or in
witing, to a request for authorization froman authori zed

health care provider by the close of the third business day

after receipt of the request. A carrier who fails to respond
to a witten request for authorization for referral for
nedi cal treatnent by the close of the third business day after
recei pt of the request consents to the nedical necessity for
such treatnment. Al such requests nust be made to the carrier
Notice to the carrier does not include notice to the enpl oyer.
(e) Carriers shall adopt procedures for receiving,
revi ewi ng, docunenting, and responding to requests for
aut hori zati on. Such procedures shall be for a health care
provider certified under this section
(f) By accepting paynent under this chapter for
treatnent rendered to an injured enployee, a health care
provider consents to the jurisdiction of the agency as set
forth in subsection (11) and to the submission of all records
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and other information concerning such treatnent to the agency
in connection with a reinbursenent dispute, audit, or review
as provided by this section. The health care provider nust
further agree to conply with any decision of the agency
rendered under this section.

(g) The enployee is not liable for paynent for nedica
treatnent or services provided pursuant to this section except
as otherwi se provided in this section

(h) The provisions of s. 456.053 are applicable to
referrals anong health care providers, as defined in
subsection (1), treating injured workers.

(i) Notwi thstandi ng paragraph (d), a claimfor
speci al i st consultations, surgical operations,
physi ot herapeutic or occupational therapy procedures, X-ray
exam nations, or special diagnostic |aboratory tests that cost
nore than $1, 000 and other specialty services that the agency
identifies by rule is not valid and rei nbursabl e unl ess the
servi ces have been expressly authorized by the carrier, or
unl ess the carrier has failed to respond within 10 days to a
written request for authorization, or unless energency care is
requi red. The insurer shall net—+efuse—toe authorize such
consultation or procedure unless the health care provider or
facility is not authorized or certified, unless such treatnent

is not in accordance with practice paraneters and protocols of

treatnent established in this chapter,or unless a judge of

conpensati on cl ai ns an—expert—wedica—advi-so+ has det erm ned

that the consultation or procedure is not nedically necessary,

not in accordance with the practice paraneters and protocols

of treatnent established in this chapter,or otherw se not

conpensabl e under this chapter. Authorization of a treatnent
pl an does not constitute express authorization for purposes of
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this section, except to the extent the carrier provides
otherwise in its authorization procedures. This paragraph does
not linmt the carrier's obligation to identify and disall ow
overutilization or billing errors.

(j) Notwithstanding anything in this chapter to the
contrary, a sick or injured enpl oyee shall be entitled, at al
tines, to free, full, and absolute choice in the selection of
t he pharmacy or pharmaci st dispensing and filling
prescriptions for nedicines required under this chapter. It is
expressly forbidden for the agency, an enployer, or a carrier
or any agent or representative of the agency, an enpl oyer, or
a carrier to select the pharmacy or pharnmaci st which the sick
or injured enpl oyee nust use; condition coverage or paynent on
the basis of the pharmacy or pharnmacist utilized; or to
otherwise interfere in the selection by the sick or injured
enpl oyee of a pharnacy or pharnaci st.

(4) NOTICE OF TREATMENT TO CARRI ER; FILING WTH
DEPARTMENT. - -

(a) Any health care provider providing necessary
renedi al treatnent, care, or attendance to any injured worker
shal |l subnmit treatnent reports to the carrier in a fornat
prescribed by the departnent iIn—eonstttation—wth—the—agency.
A claimfor nmedical or surgical treatnent is not valid or
enf or ceabl e agai nst such enpl oyer or enpl oyee, unless, by the
close of the third business day following the first treatnent,
t he physician providing the treatnent furnishes to the
enpl oyer or carrier a prelimnary notice of the injury and
treatnent in a format en—foernas prescri bed by the departnent ++
constt-tati-on—wth—the—ageney and, within 15 days thereafter
furnishes to the enpl oyer or carrier a conplete report, and
subsequent thereto furnishes progress reports, if requested by
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the enpl oyer or insurance carrier, at intervals of not |ess
than 3 weeks apart or at less frequent intervals if requested
in a format en—+orws prescribed by the departnment in
consut-tati-on—wth—the—ageney.

(b) Upon the request of the departnent er—agency, each
nedi cal report or bill obtained or received by the enpl oyer,
the carrier, or the injured enployee, or the attorney for the
enpl oyer, carrier, or injured enployee, with respect to the
renedi al treatnent, care, and attendance of the injured
enpl oyee, including any report of an exam nation, diagnosis,
or disability evaluation, nust be produced by the health care

provi der to f+Het—wth the departnent er—agerey pursuant to
rul es adopted by the departnent ra—eensut-tati-on—wth—the
agenrcy. The health care provider shall also furnish to the

i njured enpl oyee or te his or her attorney and the enpl oyer or

carrier or its attorney, on demand, a copy of his or her

office chart, records, and reports, and may charge the injured
enpl oyee no nore than 50 cents per page for copying the

records and the actual direct cost to the health care provider

or health care facility for X rays, mcrofilm or other

nonpaper records amn—afrpunt—advthorized—by—the—departwent—For
the—copies. Each such health care provider shall provide to

t he ageney—o+ departnent infornmation about the renedial

treatnent, care, and attendance which t he agerey—oe+ depart nment
reasonably requests.

(c) It is the policy for the administration of the
wor kers' conpensation systemthat there shall be reasonabl e

access to nedical information by all parties to facilitate the
sel f-executing features of the |aw. An enpl oyee who reports an

injury or illness alleged to be work-rel ated wai ves any

physi cian-patient privilege with respect to any condition or
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conpl ai nt reasonably related to the condition for which the

enpl oyee cl ai ms conpensati on. Notwi thstanding the limtations
ins. 456.057 and subject to the linmtations in s. 381. 004,
upon the request of the enployer, the carrier, an authorized

qualified rehabilitation provider, or the attorney for the
enpl oyer or carrier, the nedical records, reports, and

information of an injured enployee relevant to the particul ar

injury or illness for which conpensation is sought nust be

furnished to those persons and the nedical condition of the

i njured enpl oyee nust be discussed with those persons, if the
records and the discussions are restricted to conditions
relating to the workplace injury. Rel ease of nedica

information by the health care provider or other physician

does not require the authorization of the injured enployee. I|f

nedi cal records, reports, and information of an injured

enpl oyee are sought fromhealth care providers who are not

subject to the jurisdiction of the state, the injured enpl oyee

shal |l sign an authorization allowi ng for the enpl oyer or

carrier to obtain the nedical records, reports, or

i nformati on. Any such di scussions or release of information

may be held before or after the filing of a claimor petition
for benefits without the know edge, consent, or presence of

any other party or his or her agent or representative. A
health care provider who willfully refuses to provide nedica
records or to discuss the nedical condition of the injured
enpl oyee, after a reasonable request is made for such
information pursuant to this subsection, shall be subject by
t he departnent agenecy to one or nore of the penalties set
forth in paragraph (8)(b). The departnment nay adopt rules to

carry out this subsection.
(5) | NDEPENDENT MEDI CAL EXAM NATI ONS. - -
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(a) In any dispute concerning overutilization, nedica
benefits, conpensability, or disability under this chapter
the carrier or the enpl oyee may sel ect an i ndependent nedica
exam ner. If the parties agree,the exam ner may be a health

care provider treating or providing other care to the

enpl oyee. An independent nedi cal exam ner may not render an
opi nion outside his or her area of expertise, as denonstrated
by licensure and applicable practice paraneters. The enpl oyer

and enpl oyee shall be entitled to only one independent nedica

exam nati on per accident and not one independent nedica

exam nati on per nedical specialty. The party requesting and

sel ecting the independent nedi cal exani nation shall be

responsi ble for all expenses associated with said exam nation

including, but not limted to, nedically necessary diagnostic

testing perforned and physician or nedical care provider fees

for the evaluation. The party sel ecting the i ndependent

nedi cal exami nation shall identify the choice of the

i ndependent nedical examiner to all other parties within 15

days after the date the i ndependent nmedical examination is to

take place. Failure to tinmely provide such notification shal

preclude the requesting party fromsubnitting the findings of

such i ndependent nedical examiner in a proceeding before a

judge of conpensation clainms. The i ndependent nedi cal exani ner

may not provide followp care if such recommendation for care

is found to be nedically necessary. |f the enpl oyee prevails

in a nedical dispute as deternined in an order by a judge of

conpensation clainms or if benefits are paid or treatnent

provided after the enpl oyee has obtai ned an i ndependent

nedi cal examni nati on based upon the examiner's findings, the

costs of such examination shall be paid by the enpl oyer or

carrier.
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(b) Each party is bound by his or her selection of an
i ndependent nedi cal exam ner, including the selection of the

i ndependent nedi cal exam ner in accordance with s. 440. 134 and

t he opi ni ons of such independent nedi cal exam ner. Each party

and is entitled to an alternate exam ner only if:

1. The examiner is not qualified to render an opinion
upon an aspect of the enployee's illness or injury which is
material to the claimor petition for benefits;

2. The exam ner ceases to practice in the specialty
relevant to the enpl oyee's condition

3. The examiner is unavail able due to injury, death,
or relocation outside a reasonably accessi bl e geographi c area;
or

4. The parties agree to an alternate exami ner

(c) The carrier may, at its election, contact the

claimant directly to schedule a reasonable tine for an
i ndependent nedi cal exami nation. The carrier nust confirmthe
schedul ing agreenent in witing with the clainmant and the

wi-thi-n—5—days—and—notify claimant's counsel, if any, at |east

7 days before the date upon which the independent nedica

exam nation is scheduled to occur. An attorney representing a
claimant is not authorized to schedule the self-insured

enpl oyer's or carrier's independent nedical eval uati ons under

this subsection. Neither the self-insured enpl oyer nor the

carrier shall be responsible for scheduling any i ndependent
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nedi cal exami nation other than an enpl oyer or carrier

i ndependent nedi cal exani nation

(d) If the enployee fails to appear for the
i ndependent nedi cal exami nation schedul ed by the enpl oyer or

carrier without good cause and fails to advise the physician
at least 24 hours before the schedul ed date for the
exam nation that he or she cannot appear, the enployee is
barred fromrecovering conpensation for any period during
whi ch he or she has refused to submit to such exam nation
Further, the enployee shall reinburse the enployer or carrier
50 percent of the physician's cancellation or no-show fee
unl ess the enployer or carrier that schedul es the exam nation
fails to tinely provide to the enployee a witten confirmation
of the date of the exanination pursuant to paragraph (c) which
i ncludes an expl anation of why he or she failed to appear. The
enpl oyee may appeal to a judge of conpensation clains for
rei mbursenent when the enpl oyer or carrier withholds paynent
in excess of the authority granted by this section

(e) No nedical opinion other than the opinion of a
nedi cal advi sor appointed by the judge of conpensation clains
or the departnent ageney, an i ndependent nedi cal exani ner, or

an authorized treating provider is adnissible in proceedings
before the judges of conpensation cl ai ns.
(f) Attorney's fees incurred by an injured enployee in
connection with delay of or opposition to an independent
nedi cal exami nation, including, but not limted to, notions
for protective orders, are not recoverabl e under this chapter
(g) When a nedical dispute arises, the parties nay

nmutual ly agree to refer the enployee to a |licensed physician

specializing in the diagnosis and treatnent of the nedica

condition at issue for an i ndependent nedi cal exani nation and
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1| report. Such nedical exanmi nation shall be referred to as a
2 |"consensus i ndependent nedi cal exam nation." The findi ngs and
3| concl usi ons of such nutually agreed upon consensus i ndependent
4 | nedi cal exanination shall be binding on the parties and shal
5] constitute resolution of the nedical dispute addressed in the
6 | i ndependent consensus nedi cal exami nation and in any
7 | proceedi ng. Agreenent by the parties to a consensus
8 | i ndependent nedi cal exanination shall not affect the
9| enpl oyer's, carrier's, or enployee's entitlenent to one
10 | i ndependent nedi cal exani nation per accident as provided for
11| in this subsection
12 (6) UTILIZATION REVIEW --Carriers shall review al
13| bills, invoices, and other clains for paynent submitted by
14 | health care providers in order to identify overutilization and
15| billing errors, including conpliance with practice paraneters
16 | and protocols of treatnment established in accordance with this
17 | chapter, and may hire peer review consultants or conduct
18 | i ndependent nedi cal eval uations. Such consultants, including
19 | peer review organi zations, are imune fromliability in the
20 | execution of their functions under this subsection to the
21| extent provided in s. 766.101. If a carrier finds that
22 | overutilization of nedical services or a billing error has
23| occurred, or there is a violation of the practice paraneters
24 | and protocols of treatnent established in accordance with this
25| chapter, it nust disallow or adjust paynent for such services
26 | or error without order of a judge of conpensation clains or
27 | the agency, if the carrier, in nmaking its determ nation, has
28 | conplied with this section and rul es adopted by the agency.
29 (7) UTILI ZATI ON AND RElI MBURSEMENT DI SPUTES. - -
30 (a) Any health care provider, carrier, or enployer who
31| elects to contest the disall owance or adjustnment of paynent by
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a carrier under subsection (6) must, within 30 days after
recei pt of notice of disallowance or adjustnent of paynent,
petition the agency to resolve the dispute. The petitioner
nmust serve a copy of the petition on the carrier and on al
affected parties by certified mail. The petition nust be
acconpani ed by all docunents and records that support the
al l egations contained in the petition. Failure of a petitioner
to submit such docunentation to the agency results in
di sm ssal of the petition

(b) The carrier nust subnmit to the agency within 10
days after receipt of the petition all docunentation
substantiating the carrier's disallowance or adjustnent.
Failure of the carrier to tinely subnit the requested
docunentation to the agency within 10 days constitutes a
wai ver of all objections to the petition.

(c) Wthin 60 days after receipt of all docunentation
t he agency nust provide to the petitioner, the carrier, and
the affected parties a witten determ nati on of whether the
carrier properly adjusted or disallowed paynent. The agency
nmust be gui ded by standards and policies set forth in this
chapter, including all applicable rei nbursenent schedul es,
practice paraneters, and protocols of treatnent,in rendering

its determ nation.

(d) If the agency finds an inproper disall owance or
i mproper adjustnent of payment by an insurer, the insurer
shal|l reinburse the health care provider, facility, insurer
or enpl oyer within 30 days, subject to the penalties provided
in this subsection.

(e) The agency shall adopt rules to carry out this
subsection. The rules may include provisions for consolidating
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petitions filed by a petitioner and expanding the tinetable
for rendering a determ nation upon a consolidated petition.

(f) Any carrier that engages in a pattern or practice
of arbitrarily or unreasonably disallow ng or reducing
payments to health care providers may be subject to one or
nore of the follow ng penalties inposed by the agency:

1. Repaynent of the appropriate anount to the health
care provider.

2. An administrative fine assessed by the agency in an
amount not to exceed $5,000 per instance of inproperly
di sal | owi ng or reduci ng paynents.

3. Award of the health care provider's costs,
i ncluding a reasonable attorney's fee, for prosecuting the

petition.
(8) PATTERN OR PRACTI CE OF OVERUTI LI ZATI ON. - -
(a) Carriers nust report to the agency all instances

of overutilization including, but not limted to, al
instances in which the carrier disallows or adjusts paynent or
a determ nation has been nade that the provided or recomended

treatnent is in excess of the practice paraneters and

protocols of treatnent established in this chapter. The agency

shal | determ ne whether a pattern or practice of
overutilization exists.

(b) If the agency determnes that a health care
provi der has engaged in a pattern or practice of
overutilization or a violation of this chapter or rules
adopted by the agency, including a pattern or practice of

providing treatnent in excess of the practice paraneters or

protocols of treatnent, it nay inpose one or nore of the

foll owi ng penalti es:
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1. An order of the agency barring the provider from
payment under this chapter

2. Deauthorization of care under review

3. Denial of paynent for care rendered in the future;

4. Decertification of a health care provider certified
as an expert nmedical advisor under subsection (9) or of a
rehabilitation provider certified under s. 440. 49;

5. An administrative fine assessed by the agency in an
anount not to exceed $5,000 per instance of overutilization or
vi ol ati on; and

6. Notification of and review by the appropriate
licensing authority pursuant to s. 440.106(3).

(9) EXPERT MEDI CAL ADVI SCRS. - -

(a) The agency shall certify expert nedical advisors
in each specialty to assist the agency and the judges of
conpensation clainms within the advisor's area of expertise as
provided in this section. The agency shall, in a manner
prescribed by rule, in certifying, recertifying, or
decertifying an expert nedical advisor, consider the
qgqualifications, training, inpartiality, and comm tnent of the
health care provider to the provision of quality nedical care
at a reasonable cost. As a prerequisite for certification or
recertification, the agency shall require, at a mininmm that
an expert nedical advi sor have specialized workers'
conpensation training or experience under the workers
conpensation systemof this state and board certification or
board eligibility.

(b) The agency shall contract with one or nore
entities that enploy, contract with, or otherw se secure of

enptoy expert mnedical advisors to provide peer review or
expert nedical consultation, opinions, and testinony to the
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1| agency or to a judge of conpensation clains in connection with
2| resolving disputes relating to rei nbursenent, differing
3 | opinions of health care providers, and health care and
4 | physician services rendered under this chapter, including
5] utilization issues. The agency shall by rule establish the
6| qualifications of expert nedical advisors, including training
7 | and experience in the workers' conpensation systemin the
8| state and the expert nedical advisor's know edge of and
9| conmitnent to the standards of care, practice paraneters, and

10 | protocols established pursuant to this chapter. Expert nedica
11 | advisors contracting with the agency shall, as a term of such
12 | contract, agree to provide consultation or services in
13 | accordance with the tinmetables set forth in this chapter and
14 | to abide by rul es adopted by the agency, including, but not
15| linmted to, rules pertaining to procedures for review of the
16 | services rendered by health care providers and preparation of
17 | reports and testinony or reconmendations for submission to the
18 | agency or the judge of conpensation clains.
19 (c) If there is disagreenent in the opinions of the
20| health care providers, if two health care providers disagree
21 | on nedi cal evidence supporting the enployee's conplaints or
22| the need for additional nedical treatnent, or if two health
23 | care providers disagree that the enployee is able to return to
24 | work, the agency may, and the judge of conpensation clains
25| shall, upon his or her own notion or within 15 days after
26 | receipt of a witten request by either the injured enpl oyee,
27 | the enployer, or the carrier, order the injured enployee to be
28 | eval uated by an expert nedical advisor. The opinion of the
29 | expert nedical advisor is presuned to be correct unless there
30| is clear and convincing evidence to the contrary as determ ned
31| by the judge of conpensation clains. The expert nedica
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advi sor appointed to conduct the eval uation shall have free
and conpl ete access to the nedical records of the enployee. An
enpl oyee who fails to report to and cooperate with such

eval uation forfeits entitlenent to conpensation during the
period of failure to report or cooperate.

(d) The expert nedical advisor nust conplete his or
her eval uation and issue his or her report to the agency or to
t he judge of conpensation clains within 15 45 days after
receipt of all nedical records. The expert nedical advisor
nmust furnish a copy of the report to the carrier and to the
enpl oyee.

(e) An expert nedical advisor is not |iable under any
theory of recovery for evaluations perforned under this
section without a showing of fraud or malice. The protections
of s. 766.101 apply to any officer, enployee, or agent of the
agency and to any officer, enployee, or agent of any entity
wi th which the agency has contracted under this subsecti on.

(f) If the agency or a judge of conpensation clains
orders determnes—that the services of a certified expert
nedi cal advi sor are—+eeguired to resolve a dispute under this
section, the party requesting such exam nati on earrietr must

conpensate the advisor for his or her tine in accordance with
a schedul e adopted by the agency. If the enployee prevails in

a dispute as deternined in an order by a judge of conpensation

cl ai ns based upon the expert nedical advisor's findings, the

enpl oyer or carrier shall pay for the costs of such expert

nedi cal advisor. |If a judge of conpensation clains, upon his

or her notion, finds that an expert nedical advisor is needed

to resolve the dispute, the carrier nmust conpensate the

advi sor for his or her tine in accordance with a schedul e

adopted by the agency. The agency nmay assess a penalty not to
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exceed $500 agai nst any carrier that fails to tinmely
conpensate an advi sor in accordance with this section.

(10) W TNESS FEES. --Any health care provider who gives
a deposition shall be allowed a witness fee. The anount
charged by the witness may not exceed $200 per hour. An expert
Wi t ness who has never provided direct professional services to
a party but has nerely reviewed nedical records and provi ded
an expert opinion or has provided only direct professiona
services that were unrelated to the workers' conpensation case
may not be allowed a witness fee in excess of $200 per day.

(11) AUDI TS BY AGENCY FOR HEALTH CARE ADM NI STRATI ON
AND THE DEPARTMENT OF | NSURANCE; JURI SDI CTI ON. - -

(a) The Agency for Health Care Admi nistration may
i nvestigate health care providers to deternine whether
providers are conplying with this chapter and with rules
adopted by the agency, whether the providers are engaging in
overutilization, and whether providers are engaging in
i mproper billing practices, and whet her providers are adhering

to practice paraneters and protocols established in accordance

with this chapter . If the agency finds that a health care

provider has inproperly billed, overutilized, or failed to
comply with agency rules or the requirements of this chapter,
including, but not linmted to, practice paraneters and

protocols established in accordance with this chapter,it nust

notify the provider of its findings and nmay determ ne that the
health care provider nmay not receive paynent fromthe carrier
or may inpose penalties as set forth in subsection (8) or

ot her sections of this chapter. If the health care provider
has received paynent froma carrier for services that were
improperly billed, that constitute overutilization, or that

were outside practice paraneters or protocols established in
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accordance with this chapter er—foer—overdutitization, it nust
return those paynents to the carrier. The agency may assess a

penalty not to exceed $500 for each overpaynent that is not
refunded within 30 days after notification of overpaynent by
t he agency or carrier

(b) The departnent shall nonitor and audit carriers as
provided in s. 624.3161, to deternine if nedical bills are
paid in accordance with this section and departnment rules. Any
enpl oyer, if self-insured, or carrier found by the division
not to be within 90 percent conpliance as to the paynent of
nedical bills after July 1, 1994, nust be assessed a fine not
to exceed 1 percent of the prior year's assessnent |evied
agai nst such entity under s. 440.51 for every quarter in which
the entity fails to attain 90-percent conpliance. The
departnent shall fine or otherw se discipline an enpl oyer or
carrier, pursuant to this chapter, the insurance code, or
rul es adopted by the departnent, for each |ate paynent of
conpensation that is bel ow the mini num 95-percent 96-pereent
perfornmance standard. Any carrier that is found to be not in
conpliance in subsequent consecutive quarters nust inplenent a
nedi cal -bill review program approved by the division, and the
carrier is subject to disciplinary action by the Departnent of
| nsur ance.

(c) The agency has exclusive jurisdiction to decide
any matters concerning rei nbursenent, to resolve any
overutilization dispute under subsection (7), and to decide
any question concerning overutilization under subsection (8),
whi ch question or dispute arises after January 1, 1994.

(d) The follow ng agency actions do not constitute
agency action subject to review under ss. 120.569 and 120.57
and do not constitute actions subject to s. 120.56: referra
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by the entity responsible for utilization review, a decision
by the agency to refer a matter to a peer review comittee;
establi shnent by a health care provider or entity of
procedures by which a peer review committee reviews the
rendering of health care services; and the revi ew proceedi ngs,
report, and recommendati on of the peer review committee.

(12) CREATI ON OF THREE- MEMBER PANEL; GUI DES OF MAXI MUM
RElI MBURSEMENT ALLOWANCES. - -

(a) A three-nenber panel is created, consisting of the
| nsurance Conmi ssioner, or the | nsurance Conm ssioner's
desi gnee, and two nenbers to be appointed by the Governor
subject to confirmation by the Senate, one nenber who, on
account of present or previous vocation, enploynent, or
affiliation, shall be classified as a representative of
enpl oyers, the other nenber who, on account of previous
vocation, enploynment, or affiliation, shall be classified as a
representative of enpl oyees. The panel shall deternine
st at ewi de schedul es of maxi num rei nbursenment al | owances for
nedi cal |y necessary treatnent, care, and attendance provi ded
by physicians, hospitals, anbulatory surgical centers,
wor k- har deni ng prograns, pain prograns, and durable nedica
equi pnent. The maxi mum rei nbur senent al | owances for inpatient
hospital care shall be based on a schedule of per diemrates,
to be approved by the three-nenber panel no |ater than March
1, 1994, to be used in conjunction with a precertification
manual as deternined by the departnent, including naxi num

hours in which an outpatient nay remain in observation status,

whi ch shall not exceed 23 hours ageney. Al conpensabl e

charges for hospital outpatient care shall be reinbursed at 75
percent of usual and customary charges, except as ot herwi se

provided by this subsection. Untit—thethree-—rnernber—panet
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1 | appreves—a—schedute—of—per—diemrates—for—inpatient—hosprtat
2 | eare—and—it—becones—effective—alH—conpensabte—charges—for
3 | hospitat—inpatient—carenust—bereirnbursed—at—75percent—of
4 | therr—ustal—and—custorary—echarges—Annual |y, the three-nenber
5| panel shall adopt schedul es of maxi mum rei nbur senent
6 | al |l owances for physicians, hospital inpatient care, hospital
7 | outpatient care, anbul atory surgical centers, work-hardening
8 | prograns, and pain prograns. However,—thefraxiim-percentage
9 | efinerease—intheindivid L et allowaRe e
10 | exceed—the—percentage—of—inecrease—+n—the—Consurer—Priee—tndex
11 | fer—theprevious—year—An indi vi dual physician, hospital
12 | anbul atory surgical center, pain program or work-hardening
13 | program shall be reinbursed either the—tustal—ant—custonary
14 | eharge—for—treatent—care—and—attendance,t he agreed-upon
15| contract priceyor the maximum rei nbursenent all owance in the
16 | appropri ate schedul e—whichever—+s—tess.
17 (b) It is the intent of the Legislature to increase
18 | the schedul e of maxi mum rei nbursenent all owances for sel ected
19 | physicians effective January 1, 2004, and to pay for the
20 | i ncreases through reductions in paynents to hospitals.
21 | Revi sions devel oped pursuant to this subsection are linited to
22 | the foll ow ng
23 1. Paynents for outpatient physical, occupational, and
24 | speech therapy provided by hospitals shall be reduced to the
25| schedul e of naximumrei nbursenent all owances for these
26 | services which applies to nonhospital providers.
27 2. Paynents for schedul ed outpatient nonenergency
28 | radiological and clinical |aboratory services that are not
29 | provided in conjunction with a surgical procedure shall be
30 | reduced to the schedul e of maxi num rei nbursenent all owances
31| for these services which applies to nonhospital providers.
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3. CQutpatient rei nbursenent for schedul ed surgeries

shal | be reduced from 75 percent of charges to 60 percent of

char ges.
4, Maxi mum rei nbursenment for a physician |licensed

under chapter 458 or chapter 459 shall be increased to 110

percent of the reinbursenent allowed by Medicare, using

appropriate codes and nodifiers or the nedical reinbursenent

| evel adopted by the three-nenber panel as of January 1, 2003,

whi chever is greater.

5. Maxi mum rei nbursenent for surgical procedures shal

be increased to 140 percent of the rei nbursenent all owed by

Medi care or the nmedical reinbursenent | evel adopted by the

t hr ee- nrenber panel as of January 1, 2003, whichever is

greater.

(c)fb)y As to reinbursenent for a prescription
nedi cation, the reinbursenent anount for a prescription shal
be the average whol esal e price tiwes—12 plus $4.18 for the
di spensing fee, except where the carrier has contracted for a
| ower anount. Fees for pharnaceuticals and pharnaceutica
services shall be reinbursable at the applicable fee schedul e
anmount. Were the enployer or carrier has contracted for such
services and the enployee elects to obtain themthrough a
provider not a party to the contract, the carrier shal
rei mburse at the schedul e, negotiated, or contract price,
whi chever is lower. No such contract shall rely on a provider

that is not reasonably accessible to the enpl oyee.

(d) te) Reinbursenent for all fees and other charges
for such treatnent, care, and attendance, including treatnent,
care, and attendance provided by any hospital or other health
care provider, anbulatory surgical center, work-hardening
program or pain program nmust not exceed the anmounts provided
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by the uniform schedul e of nmaxi num rei nbursenent all owances as
determ ned by the panel or as otherwi se provided in this
section. This subsection also applies to independent nedica

exam nations perfornmed by health care providers under this

chapt er. batit+—the—three-nerber—panet—approves—a—uhtForm

In determ ning the uniformschedul e, the panel shall first
approve the data which it finds representative of prevailing
charges in the state for sinmlar treatnment, care, and
attendance of injured persons. Each health care provider
health care facility, anbulatory surgical center

wor k- har deni ng program or pain programreceiving workers
conpensation paynents shall maintain records verifying their
usual charges. In establishing the uniform schedul e of maxi num
rei mbursenent all owances, the panel nust consider

1. The levels of reinbursenment for simlar treatnent,
care, and attendance nade by other health care prograns or
third-party providers;

2. The inpact upon cost to enployers for providing a
| evel of reinbursenment for treatnent, care, and attendance
which will ensure the availability of treatnment, care, and
attendance required by injured workers;

3. The financial inmpact of the rei nbursenent
al | onances upon health care providers and health care
facilities, including trauma centers as defined in s.
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395.4001, and its effect upon their ability to nake avail able
to injured workers such nedically necessary renedial
treatnent, care, and attendance. The uniform schedul e of
maxi mum r ei nbur senent al | owances nust be reasonabl e, nust
promote health care cost containment and efficiency with
respect to the workers' conpensation health care delivery
system and nust be sufficient to ensure availability of such
nedi cal |y necessary renedial treatnent, care, and attendance
to injured workers; and

4. The nost recent average naxi num al |l owabl e rate of
i ncrease for hospitals determned by the Health Care Board
under chapter 408.

(e)ftd)y In addition to establishing the uniform

schedul e of maxi num rei nbursenent all owances, the panel shall:

1. Take testinopny, receive records, and collect data
to eval uate the adequacy of the workers' conpensation fee
schedul e, nationally recogni zed fee schedul es and alternative
net hods of reinbursenent to certified health care providers
and health care facilities for inpatient and outpatient
treatment and care

2. Survey certified health care providers and health
care facilities to determine the availability and
accessibility of workers' conpensation health care delivery
systens for injured workers.

3. Survey carriers to determine the estinmated inpact
on carrier costs and workers' conpensation prem umrates by
i mpl erenting changes to the carrier reinbursenent schedul e or
i mpl erenting alternative reinbursenment nethods.

4. Subnit recomrendations on or before January 1,
2003, and biennially thereafter, to the President of the
Senate and the Speaker of the House of Representatives on
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net hods to inprove the workers' conpensation health care
delivery system

The division shall provide data to the panel, including but
not limted to, utilization trends in the workers
conpensation health care delivery system The division shal
provide the panel with an annual report regarding the
resol ution of nedical reinbursenent disputes and any actions
pursuant to s. 440.13(8). The division shall provide
adm ni strative support and service to the panel to the extent
requested by the panel

(13) REMOVAL OF PHYSI Cl ANS FROM LI STS OF THOSE
AUTHORI ZED TO RENDER MEDI CAL CARE. - - The agency shall renove
fromthe |ist of physicians or facilities authorized to
provide renedial treatnent, care, and attendance under this
chapter the nane of any physician or facility found after
reasonabl e i nvestigation to have:

(a) Engaged in professional or other misconduct or
i nconpetency in connection with nedical services rendered
under this chapter

(b) Exceeded the limts of his or her or its
prof essi onal conpetence in rendering nedical care under this
chapter, or to have nade nmaterially fal se statenents regardi ng
his or her or its qualifications in his or her application

(c) Failed to transmt copies of nedical reports to
the enployer or carrier, or failed to submt full and truthfu
nmedi cal reports of all his or her or its findings to the
enpl oyer or carrier as required under this chapter

(d) Solicited, or enployed another to solicit for
hinsel f or herself or itself or for another, professional
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1| treatnent, examination, or care of an injured enployee in

2 | connection with any clai munder this chapter

3 (e) Refused to appear before, or to answer upon

4 | request of, the agency or any duly authorized officer of the

5| state, any legal question, or to produce any rel evant book or
6 | paper concerning his or her conduct under any authorization

7| granted to himor her under this chapter

8 (f) Self-referred in violation of this chapter or

9| other laws of this state; or

10 (g) Engaged in a pattern of practice of

11 | overutilization or a violation of this chapter or rules

12 | adopted by the agency, including failure to adhere to practice
13 | paraneters and protocols established in accordance with this
14 | chapter.

15 (14) PAYMENT OF MEDI CAL FEES. - -

16 (a) Except for energency care treatnent, fees for

17 | medi cal services are payable only to a health care provider

18 | certified and authorized to render renedi al treatnent, care,
19 | or attendance under this chapter. Carriers shall pay,
20 | disallow, or deny paynent to health care providers in the
21 | manner and at tines set forth in this chapter. A health care
22 | provider may not collect or receive a fee froman injured
23 | enployee within this state, except as otherw se provided by
24 | this chapter. Such providers have recourse agai nst the
25 | enpl oyer or carrier for paynent for services rendered in
26 | accordance with this chapter. Paynent to health care providers
27 | or physicians shall be subject to the nedical fee schedul e and
28 | applicable practice paraneters and protocols, regardl ess of
29 | whether the health care provider or claimant is asserting that
30 | the paynment shoul d be nmde.
31
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(b) Fees charged for renedial treatnent, care, and
attendance, except for independent nedical exam nations and
consensus i ndependent nedi cal exaninations, may not exceed the

appl i cabl e fee schedul es adopted under this chapter and
departnment rule. Notw thstandi ng any other provision in this

chapter, if a physician or health care provider specifically

agrees in witing to follow identified procedures ai ned at

providing quality nedical care to injured workers at

reasonabl e costs, deviations from established fee schedul es

shall be pernmtted. Witten agreenents warranting devi ations

may include, but are not linted to, the tinely scheduling of

appoi ntnents for injured workers, participating in

return-to-work prograns with injured workers' enployers,

expediting the reporting of treatnents provided to injured

wor kers, and agreeing to continuing education, utilization

review, quality assurance, precertification, and case

nmanagenent systens that are designed to provi de needed

treatnent for injured workers.

(c) Notwithstandi ng any other provision of this
chapter, follow ng overall naxi mum nedi cal inprovenent from an
i njury conpensabl e under this chapter, the enpl oyee is
obligated to pay a copaynent of $10 per visit for nedica
services. The copaynment shall not apply to energency care
provided to the enpl oyee.

(15) PRACTI CE PARAMETERS. - - The practice paraneters and
protocols nandated under this chapter shall be the practice

paraneters and protocols adopted by the United States Agency

for Healthcare Research and Quality in effect on January 1,
2003.

: Loy i
: : ek e o I . hephtt
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(16) STANDARDS OF CARE. --The foll owi ng standards of
care shall be followed in providing nedical care under this

chapter:
(a) Abnornal anatonical findings alone, in the absence

of objective relevant nedical findings, shall not be an

indicator of injury or illness, a justification for the

provi sion of renedial nedical care or the assi gnnent of

restrictions, or a foundation for linmtations.

(b) At all tinmes during evaluation and treatnment, the

provider shall act on the prenise that returning to work is an

integral part of the treatnent plan. The goal of renoving al

restrictions and linitations as early as appropriate shall be

part of the treatnent plan on a continuous basis. The

assi gnnment of restrictions and lintations shall be revi enwed

with each patient exam and upon recei pt of new i nformation,

such as progress reports from physical therapists and ot her

providers. Consideration shall be given to upgradi ng or

renoving the restrictions and limtations with each patient

exam based upon the presence or absence of objective rel evant

nedi cal findings.

(c) Reasonable necessary nedical care of injured

enpl oyees shall in all situations:

1. UWilize a high intensity, short duration treatnent

approach that focuses on early activation and restoration of

function whenever possible.

2. Include reassessnent of the treatnent plans,

regi nes, therapies, prescriptions, and functional linitations

or restrictions prescribed by the provider every 30 days.

3. Be focused on treatnent of the individua

enpl oyee's specific clinical dysfunction or status and shal

not be based upon nondescri pt diagnostic | abels.
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All treatnent shall be inherently scientifically |ogical and

the eval uation or treatnent procedure nmust match the

docunent ed physi ol ogic and clinical problem Treatnent shal

mat ch the type, intensity, and duration of service required by

the problemidentified.

(17) Failure to conply with this section shall be

considered a violation of this chapter and is subject to

penalties as provided for in s. 440.525.

Section 16. Paragraphs (d) and (i) of subsection (1)
and subsections (2), (6), (7), (8, (9, (10), (11, (17), and
(25) of section 440.134, Florida Statutes, are anmended to
read:

440. 134 Wrkers' conpensati on nmanaged care
arrangenent. - -

(1) As used in this section, the term

(d) "Grievance" neans a witten conplaint, other than

a petition for benefits, filed by the injured worker pursuant

to the requirenents of the managed care arrangenent,

expressing dissatisfaction with the medica—careprovided-by

aft insurer's workers' conpensation managed care arrangenent's

refusal to provide nedical care or the nedical care provided
healtt d ’ L . I
HRjfuret—worker-

(i) "Medical care coordinator" nmeans a prinmary care

provider within a provider network who is responsible for
managi ng the nedi cal care of an injured worker including
determ ning other health care providers and health care
facilities to which the injured enployee will be referred for
eval uation or treatnent. A nedical care coordinator shall be a
physician |icensed under chapter 458, er an osteopathic
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physician |icensed under chapter 459, a chiropractic physician

i censed under chapter 460, or a podiatric physician |licensed

under chapter 461.

(2)(a) The self-insured enployer or carrier my,
subject to the terns and linmitations specified el sewhere in
this section and chapter, furnish to the enpl oyee solely
t hrough managed care arrangenents such nedically necessary
renedi al treatnent, care, and attendance for such period as
the nature of the injury or the process of recovery requires
and which shall be in accordance with practice paraneters and

protocols established pursuant to this chapter. For any

sel f-insured enployer or carrier who elects to deliver the
nedi cal benefits required by this chapter through a nethod

ot her than a workers' conpensati on nmanaged care arrangenent,

t he disconti nuance of the use of the workers' conpensation
managed care arrangenent shall be without regard to the date
of the accident, notw thstandi ng any other provision of |aw or
rul e.

(b) The agency shall authorize an insurer to offer or
utilize a workers' conpensation managed care arrangenent after
the insurer files a conpleted application along with the
paynment of a $1,000 application fee, and upon the agency's
being satisfied that the applicant has the ability to provide
guality of care consistent with the prevailing professiona
standards of care and the insurer and its workers
conpensati on managed care arrangenent otherw se neets the
requirements of this section. No insurer nay offer or utilize
a managed care arrangenent w thout such authorization. The
aut hori zati on, unl ess sooner suspended or revoked, shal
automatically expire 2 years after the date of issuance unless
renewed by the insurer. The authorization shall be renewed
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1| upon application for renewal and paynent of a renewal fee of
2| $1,000, provided that the insurer is in conpliance with the
3| requirements of this section and any rul es adopted hereunder
4| An application for renewal of the authorization shall be nade
5] 90 days prior to expiration of the authorization, on forns
6 | provided by the agency. The renewal application shall not
7| require the resubnission of any docunents previously filed
8| with the agency if such docunents have renmi ned valid and
9 | unchanged since their original filing.

10 (6) The proposed nmanaged care plan of operation nust
11 | i ncl ude:
12 (a) A statenent or map providing a clear description
13 | of the service area
14 (b) A description of the grievance procedure to be
15 | used.
16 (c) A description of the quality assurance program
17 | which assures that the health care services provided to
18 | workers shall be rendered under reasonabl e standards of
19 | quality of care consistent with the prevailing standards of
20 | nedical practice in the nedical community. The program shal
21| include, but not be limted to:
22 1. A witten statenent of goals and objectives that
23 | stresses health and return-to-work outcomes as the principa
24 | criteria for the evaluation of the quality of care rendered to
25| i njured workers.
26 2. A witten statenent describi ng how net hodol ogy has
27 | been incorporated into an ongoing system for nonitoring of
28 | care that is individual case oriented and, when inpl enented,
29 | can provide interpretation and anal ysis of patterns of care
30 | rendered to individual patients by individual providers.
31
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3. Witten procedures for taking appropriate renedial
action whenever, as deternined under the quality assurance
program inappropriate or substandard services have been
provi ded or services that should have been furni shed have not
been provi ded.

4, A witten plan, which includes ongoing review, for
provi di ng revi ew of physicians and other |icensed nedica
provi ders.

5. Appropriate financial incentives to reduce service
costs and utilization without sacrificing the quality of
servi ce.

6. Adequate nmethods of peer review and utilization
review. The utilization review process shall include a health
care facility's faertit+es precertificati on nmechani sm
including, but not limted to, all elective admi ssions and
nonener gency surgeri es and adherence to practice paraneters

and protocols established in accordance with this chapter

7. Provisions for resolution of disputes arising
between a health care provider and an insurer regarding
rei mbursements and utilization review

8. Availability of a process for aggressive nedical
care coordination, as well as a programinvolving cooperative
efforts by the workers, the enpl oyer, and the workers
conpensati on managed care arrangenent to pronote early return
to work for injured workers.

9. A witten plan allowi ng for the i ndependent nedica

exam nation provided for in s. 440.13(5). Notw t hstandi ng any

provision to the contrary, the costs for the i ndependent

nedi cal exami nation shall be paid by the carrier if such

exam nation is perfornmed by a physician in the provider

network. O herwi se, such costs shall be paid in accordance
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with s. 440.13(5). An independent nedi cal exanination

requested by a claimant and paid for by the carrier shal

constitute the claimant's one i ndependent nedi cal exani nation

per accident under s. 440.13(5). A proecess—attowng—enptoyees

10. A provision for the selection of a primary care
provider by the enpl oyee fromanong primary providers in the
provi der networKk.

11. The witten information proposed to be used by the
insurer to conply with subparagraph 8.

(7) Witten procedures to provide the insurer with
timely nedical records and information including, but not
l[imted to, work status, work restrictions, date of naxi mum
nedi cal inprovenent, pernmanent inpairnent ratings, and other
information as required, including informati on denonstrating

conpliance with the practice paraneters and protocol s of

treat nent established pursuant to this chapter.

(8) Evidence that appropriate health care providers
and adnministrative staff of the insurer's workers
conpensati on managed care arrangenent have received training
and education on the provisions of this chapter; and the
adm nistrative rules that govern the provision of renedial
treatnent, care, and attendance of injured workers; and the
practice paraneters and protocols of treatnent established

pursuant to this chapter

(9) Witten procedures and nmethods to prevent
i nappropriate or excessive treatnment that are in accordance

with the practice paraneters and protocols of treatnent

establ i shed pursuant to this chapter
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(10) Witten procedures and net hods for the nmanagenent
of an injured worker's nedical care by a nedical care
coordi nat or i ncl udi ng:

(a) The nmechanismfor assuring that covered enpl oyees
receive all initial covered services froma primry care
provider participating in the provider network, except for
ener gency care.

(b) The nmechanismfor assuring that all continuing
covered services be received fromthe sane primary care
provider participating in the provider network that provided
the initial covered services, except when services from
anot her provider are authorized by the nedical care
coordi nat or pursuant to paragraph (d).

(c) The policies and procedures for allow ng an
enpl oyee one change to anot her provider within the sanre
speetatty—and—provi der network as the authorized treating
physician during the course of treatnent for a work-rel ated
injury, in accordance with the procedures provided in s.

440. 13( 2) (f ) —+F—a—+regquest—+s—rade—to—thenedical—~care

coorti-nateor—by—the—enployee—ant—regurng—that—special

(d) The process for assuring that all referrals
aut hori zed by a nedical care coordinator, in accordance with

the practice paraneters and protocols of treatnent established

pursuant to this chapter,are nade to the participating

network providers, unless nedically necessary treatnment, care,
and attendance are not avail able and accessible to the injured
wor ker in the provider network.

(e) Assignnment of a nedical care coordinator |icensed

under chapter 458 or chapter 459 to nmanage care by physicians
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i censed under chapter 458 or chapter 459, a nedical care

coordinator |licensed under chapter 460 to nmanage care by

physi cians |licensed under chapter 460, and a nedical care

coordinator |licensed under chapter 461 to nmanage care by

physi cians |icensed under chapter 461 upon request by an

i njured enpl oyee for care by a physician |licensed under
chapter 458, chapter 459, chapter 460, or chapter 461
(11) A description of the use of workers' conpensation

practice paraneters and protocols of treatnent for health care

servi ces when—adopted—by—the—agency.
(17) Notwi thstanding any ot her provisions of this

chapter, when a carrier provides nedical care through a

wor kers' conpensati on nanaged care arrangenent, pursuant to
this section, those workers who are subject to the arrangenent
nmust receive nedical services for work-related injuries and

di seases as prescribed in the contract, provided the enpl oyer
and carrier have provided notice to the enpl oyees of the
arrangenent in a manner approved by the agency and the nedica

services are in accordance with the practice paraneters and

protocols established pursuant to this chapter. Treatnent

received outside the workers' conpensati on nanaged care
arrangenent is not conpensable, regardl ess of the purpose of

the treatnent, including, but not |linited to, eval uations,

exam nations, or diagnostic studies to deternine causation

bet ween nedi cal findings and a conpensabl e accident, the

exi stence or extent of inpairnents or disabilities, and

whet her the injured enpl oyee has reached maxi mum nedi ca

i mprovenent, unl ess authorized by the carrier prior to the

treatment date.
(25) The agency shall adopt rules that specify:
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(a) Procedures for authorization and exam nation of
wor kers' conpensation nmanaged care arrangenents by the agency.

(b) Requirenents and procedures for authorization of
wor kers' conpensation arrangenent provider networks and
procedures for the agency to grant exceptions from
accessibility of services.

(c) Requirenents and procedures for case managenent,
utilization nmanagenent, and peer review.

(d) Requirenents and procedures for quality assurance
and nedi cal records.

(e) Requirenents and procedures for dispute resol ution
in conformance with this chapter

(f) Requirenents and procedures for enployee and
provi der educati on.

(g) Requirenents and procedures for reporting data
regardi ng grievances, return-to-work outcones, and provider
net wor ks.

Section 17. Subsections (1) and (4)and paragraph (b)
of subsection (5) of section 440.14, Florida Statutes, are
amended to read:

440.14 Determnination of pay.--

(1) Except as otherwi se provided in this chapter, the
aver age weekly wages of the injured enployee on the date of

t he acci dent at—the—time—of—the—injury shall be taken as the

basi s upon which to conpute conpensation and shall be

determ ned, subject to the limtations of s. 440.12(2), as
foll ows:

(a) If the injured enpl oyee has worked in the
enpl oynent in which she or he was working on the date of the

acci dent at—the—tirme—of—the—injury, whether for the sane or

anot her enpl oyer, during substantially the whole of 13 weeks
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i medi ately preceding the acci dent injury, her or his average
weekly wage shall be one-thirteenth of the total anount of
wages earned in such enploynent during the 13 weeks. As used
in this paragraph, the term"substantially the whole of 13
weeks" neans the cal endar shatt—be—deered—torean—andrefer—to
a—constructive period of 13 weeks as a whole, which shall be
defined as the 13 cal endar weeks before the date of the

acci dent, excluding the week during which the accident

occurr ed. a—consecutive—pertotd—ot—9t—-days—and The term

"during substantially the whole of 13 weeks" shall be deened

to mean during not |less than 75 96 percent of the tota
customary fuH—tiwe hours of enploynent within such period
consi dered as a whol e.

(b) If the injured enpl oyee has not worked in such
enpl oynent during substantially the whole of 13 weeks
i medi ately preceding the accident injury, the wages of a
simlar enployee in the sane enpl oynent who has wor ked
substantially the whole of such 13 weeks shall be used in
maki ng the determ nati on under the precedi ng paragraph.

(c) If an enployee is a seasonal worker and the
foregoi ng nethod cannot be fairly applied in determ ning the
aver age weekly wage, then the enpl oyee may use, instead of the
13 weeks inmedi ately preceding the accident injury, the
cal endar year or the 52 weeks i mmedi ately preceding the
acci dent njury. The enployee will have the burden of proving
that this nmethod will be nore reasonable and fairer than the
net hod set forth in paragraphs (a) and (b) and, further, nust
docunent prior earnings with W2 forms, witten wage
statenents, or incone tax returns. The enpl oyer shall have 30
days following the receipt of this witten proof to adjust the
conpensation rate, including the nmaking of any additiona
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payrment due for prior weekly paynents, based on the |ower rate
conpensati on.

(d) If any of the foregoing nethods cannot reasonably
and fairly be applied, the full-tinme weekly wages of the
i njured enpl oyee shall be used, except as otherw se provided
i n paragraph (e) or paragraph (f).

(e) If it is established that the injured enpl oyee was
under 22 years of age when the accident occurred +najured and
that under normal conditions her or his wages should be

expected to increase during the period of disability, the fact
may be considered in arriving at her or his average weekly
wages.

(f) If it is established that the injured enpl oyee was
a part-tinme worker on the date of the accident at—the—time—of
the—njury, that she or he had adopted part-tine enpl oynent as
a customary practice, and that under norrmal working conditions

she or he probably woul d have remained a part-tine worker
during the period of disability, these factors shall be
considered in arriving at her or his average weekly wages. For
t he purpose of this paragraph, the term"part-time worker"
nmeans an individual who customarily works | ess than the
full-tinme hours or full-tinme workweek of a sinilar enployee in
t he sane enpl oynent.

(g) |If conpensation is due for a fractional part of
t he week, the conpensation for such fractional part shall be
determ ned by dividing the weekly conpensation rate by the
nunber of days enpl oyed per week to conpute the anpbunt due for
each day.

(4) Upon termination of the enpl oyee or upon
termnation of the paynent of fringe benefits of any enpl oyee
who is collecting indemity benefits pursuant to s. 440.15(2)
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or (3){b)y, the enployer shall within 7 days of such
termination file a corrected 13-week wage statenment reflecting
the wages paid and the fringe benefits that had been paid to
the injured enpl oyee, as provided in s. 440.02(27).

(5)

(b) The enpl oyee wai ves any entitlenent to interest,
penalties, and attorney's fees during the period in which the
enpl oyee has not provided i nformati on concerning the | oss of
earni ngs from concurrent enploynent. Carriers are not subject
to penalties by the division under s. 440.20(8)(b) antg—{e)y for
unpai d conpensation related to concurrent enploynent during
the period in which the enpl oyee has not provided i nfornmation
concerning the loss of earnings from concurrent enploynent.

Section 18. Section 440.15, Florida Statutes, is
amended to read:

440.15 Conpensation for disability.--Conpensation for
disability shall be paid to the enpl oyee, subject to the
limts provided in s. 440.12(2), as foll ows:

(1) PERMANENT TOTAL DI SABI LI TY. - -

(a) In case of total disability adjudged to be
per manent, 66 2/3 percent of the average weekly wages shall be
paid to the enpl oyee during the continuance of such total
disability. No conpensati on shall be payable under this

section if the enployee is engaged in, or is physically

capabl e of engaging in, at |east sedentary enpl oynent.

(b) In the follow ng cases, an injured enpl oyee is

presuned to be permanently and totally disabl ed unless the

enpl oyer or carrier establishes that the enployee is

physically capabl e of engaging in at | east sedentary

enpl oynent within a 50-nile radius of the enpl oyee's

resi dence:
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1. Spinal cord injury involving severe paralysis of an

arm a leg, or the trunk

2. Anputation of an arm a hand, a foot, or a leg

involving the effective |oss of use of that appendage;

3. Severe brain or closed-head injury as evidenced hy:

a. Severe sensory or notor disturbances;

b. Severe communi cati on di sturbances;

c. Severe conplex integrated disturbances of cerebra

function;
d. Severe episodic neurological disorders; or

e. Oher severe brain and cl osed-head injury

conditions at |east as severe in nature as any condition

provided in sub-subparagraphs a.-d.

4. Second-degree or third-degree burns of 25 percent

or nore of the total body surface or third-degree burns of 5

percent or nore to the face and hands; or

5. Total or industrial blindness.

In all other cases, in order to obtain pernanent total

disability benefits, the enpl oyee nust establish that he or

she is not able to engage in at | east sedentary enpl oynent,

within a 50-mile radius of the enpl oyee's residence, due to

his or her physical limtation. Entitlenent to such benefits

shal | cease when the enpl oyee reaches age 75, unless the

enpl oyee is not eligible for social security benefits under 42

US C s. 402 or s. 423 because the enpl oyee' s conpensabl e

injury has prevented the enpl oyee fromworking sufficient

guarters to be eligible for such benefits, notw thstanding any

age limts. If the accident occurred on or after the enpl oyee

reaches age 70, benefits shall be payable during the

conti nuance of pernanent total disability, not to exceed 5
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years following the determ nati on of pernanent total
di sabil i ty. Gay—a—catastrophie—itnjury—as—defHned—+nr—s—446-02
hat—i I I : s f o I ol
. ey . —di-sabiH-ty—nl y

claimants with catastrophic injuries or claimnts who are

i ncapabl e of engaging in enploynent, as described in this

par agraph, are eligible for permanent total benefits. In no
ot her case may pernanent total disability be awarded.

(c) In cases of permanent total disability resulting
frominjuries that occurred prior to July 1, 1955, such
payrments shall not be nade in excess of 700 weeks.

(d) If an enployee who is being paid conpensation for
permanent total disability becones rehabilitated to the extent
that she or he establishes an earning capacity, the enpl oyee
shal | be paid, instead of the conpensation provided in
paragraph (a), benefits pursuant to subsection (3). The
departnent shall adopt rules to enable a permanently and
totally disabl ed enpl oyee who nay have reestablished an
earning capacity to undertake a trial period of reenploynent
wi thout prejudicing her or his return to pernanent total
status in the case that such enployee is unable to sustain an
earni ng capacity.

(e)1. The enployer's or carrier's right to conduct
vocati onal eval uations or testing by the enployer's or

carrier's chosen rehabilitation advi sor or provider purstant
to—s—446-49% conti nues even after the enpl oyee has been
accepted or adjudicated as entitled to conpensation under this

chapter and costs for such evaluations and testing shall be

borne by the enployer or carrier, respectively. This right

i ncl udes, but is not limted to, instances in which such
eval uations or tests are recommended by a treating physician
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or independent nedical -exam nati on physician, instances
warranted by a change in the enpl oyee's nedical condition, or
i nstances in which the enpl oyee appears to be nmaking
appropriate progress in recuperation. This right may not be
exerci sed nore than once every cal endar year

2. The carrier nust confirmthe scheduling of the
vocational evaluation or testing in witing, and nust notify
t he enpl oyee and the enpl oyee's counsel, if any, at least 7

days before the date on which vocational evaluation or testing
is scheduled to occur.

3. Pursuant—to—an—-order—of—thejudge—of—conpensation
etatws-The enpl oyer or carrier may w thhold paynent of
benefits for permanent total disability or supplenments for any
period during which the enployee willfully fails or refuses to
appear without good cause for the schedul ed vocationa
eval uation or testing.

(f)1. If permanent total disability results from
injuries that occurred subsequent to June 30, 1955, and for
which the liability of the enpl oyer for conpensation has not
been di scharged under s. 440.20(11), the injured enpl oyee
shal | receive additional weekly conpensation benefits equal to
3 5 percent of her or his weekly conpensation rate, as
establ i shed pursuant to the law in effect on the date of her
or his injury, multiplied by the nunber of cal endar years
since the date of injury. The weekly conpensati on payabl e and
the additional benefits payabl e under this paragraph, when
conbi ned, may not exceed the maxi nrum weekly conpensation rate
in effect at the tinme of paynment as determ ned pursuant to s.
440. 12(2). Eat+t+erent—to These suppl enental paynments shal
not be paid or payable after the enpl oyee attai ns eease—at age

62, regardl ess of whether ++ the enpl oyee has applied for or
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is eligible to apply +s—ehbgiblte for social security benefits
under 42 U.S.C. s.ss+402 or_s.and 423, unless the enpl oyee

is not eligible for social security benefits under 42 U S. C

s. 402 or s. 423 because the enpl oyee's conpensabl e i njury has

prevented the enpl oyee fromworking sufficient quarters to be

eligible for such benefits whether—er—mot—the—enptoyeethas

appted—for—such—benef+ts. These suppl enental benefits shal
be paid by the departnent out of the Wbrkers' Conpensation

Adm ni stration Trust Fund when the injury occurred subsequent
to June 30, 1955, and before July 1, 1984. These suppl enent al
benefits shall be paid by the enployer when the injury
occurred on or after July 1, 1984. Supplenental benefits are
not payable for any period prior to Cctober 1, 1974.

2.a. The departnent shall provide by rule for the
periodic reporting to the departnent of all earnings of any
nature and social security incone by the injured enpl oyee
entitled to or clainmng additional conpensation under
subparagraph 1. Neither the departnment nor the enpl oyer or
carrier shall nmake any paynent of those additional benefits
provi ded by subparagraph 1. for any period during which the
enpl oyee willfully fails or refuses to report upon request by
the departnent in the manner prescribed by such rules.

b. The departnent shall provide by rule for the
periodic reporting to the enployer or carrier of all earnings
of any nature and social security inconme by the injured
enpl oyee entitled to or claimng benefits for pernanent total
disability. The enployer or carrier is not required to nmake
any paynent of benefits for permanent total disability for any
period during which the enployee willfully fails or refuses to
report upon request by the enployer or carrier in the manner
prescribed by such rules or if any enpl oyee who is receiving
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permanent total disability benefits refuses to apply for or
cooperate with the enployer or carrier in applying for social
security benefits.

3. Wien an injured enpl oyee receives a full or partial
| unp- sum advance of the enpl oyee's permanent total disability
conpensation benefits, the enployee's benefits under this
par agraph shall be conputed on the enpl oyee's weekly
conpensation rate as reduced by the | unp-sum advance.

(2) TEMPORARY TOTAL DI SABI LI TY. - -

(a) Subject to subsection (7),in case of disability

total in character but tenporary in quality, 66 2/3 percent of
t he average weekly wages shall be paid to the enpl oyee during
t he continuance thereof, not to exceed 104 weeks except as
provided in this subsection, s. 440.12(1), and s. 440. 14(3).
Once the enpl oyee reaches the maxi num nunber of weeks al |l owed,
or the enpl oyee reaches the date of maxi mum nedi ca

i mprovenent, whichever occurs earlier, tenporary disability
benefits shall cease and the injured worker's permanent

i mpai rnent shal |l be deterni ned.

(b) Notwi thstandi ng the provisions of paragraph (a),
an enpl oyee who has sustained the loss of an arm 1|eg, hand,
or foot, has been rendered a parapl egi c, paraparetic,
guadri pl egi ¢, or quadriparetic, or has | ost the sight of both
eyes shall be paid tenporary total disability of 80 percent of
her or his average weekly wage. The increased tenporary total
disability conpensation provided for in this paragraph mnust
not extend beyond 6 nonths fromthe date of the accident;
however, such benefits shall not be due or payable if the

enpl oyee is eligible for, entitled to, or collecting pernmanent

total disability benefits. The conpensation provided by this

paragraph is not subject to the linmits provided in s.
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440.12(2), but instead is subject to a maxi num weekly
conpensation rate of $700. If, at the conclusion of this
period of increased tenporary total disability conpensation
the enployee is still tenporarily totally disabled, the

enpl oyee shall continue to receive tenporary total disability
conpensation as set forth in paragraphs (a) and (c). The
period of tinme the enployee has received this increased
conpensation will be counted as part of, and not in addition
to, the maxi num periods of time for which the enpl oyee is
entitled to conpensation under paragraph (a) but not paragraph
(c).

(c) Tenporary total disability benefits paid pursuant
to this subsection shall include such period as may be
reasonably necessary for training in the use of artificial
nmenbers and appliances, and shall include such period as the
enpl oyee may be receiving training and education under a

program pursuant to s. 440.491. Netw-thstanting—Ss—440-02—the

(d) The departnent shall, by rule, provide for the
periodic reporting to the departnent, enployer, or carrier of
all earned inconme, including inconme fromsocial security, by
the injured enployee who is entitled to or claimng benefits
for tenporary total disability. The enployer or carrier is not
required to nake any paynent of benefits for tenporary total
disability for any period during which the enployee willfully
fails or refuses to report upon request by the enpl oyer or
carrier in the manner prescribed by the rules. The rul e nust
require the claimant to personally sign the claimformand
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attest that she or he has revi ewed, understands, and
acknowl edges the foregoing.
(3) PERMANENT | MPAI RVENT AND-WAGE-LGSS BENEFI TS. - -
(a) trparrrent—benefits—
4+~ Once the enpl oyee has reached the date of nmaxi num
nedi cal inprovenent, inpairnent benefits are due and payabl e
wi thin 14 26 days after the carrier has know edge of the
i mpai r nent .
(b) 2+~ The three-nmenber panel, in cooperation with the
departnent, shall establish and use a uniform per nanent
i mpai rnent rating schedule. This schedul e nust be based on
nedically or scientifically denonstrable findings as well as
the systens and criteria set forth in the American Medica
Association's CGuides to the Eval uati on of Permanent
| npai rment; the Snellen Charts, published by Anerican Medica
Association Committee for Eye Injuries; and the M nnesota
Departnent of Labor and Industry Disability Schedul es. The
schedul e nust sheutd be based upon objective findings. The

schedul e shall be nore conprehensive than the AMA Guides to

t he Eval uati on of Permanent |npairnent and shall expand the
areas already addressed and address additional areas not
currently contained in the guides. On August 1, 1979, and
pendi ng the adoption, by rule, of a pernanent schedul e, Guides
to the Evaluation of Permanent |npairnent, copyright 1977,
1971, 1988, by the Anerican Medical Association, shall be the
tenmporary schedul e and shall be used for the purposes hereof.
For injuries after July 1, 1990, pending the adoption by rule
of a uniformdisability rating agency schedule, the M nnesota
Departnent of Labor and Industry Disability Schedul e shall be
used unl ess that schedul e does not address an injury. In such
case, the Guides to the Evaluation of Permanent | npairnent by
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t he American Medical Association shall be used. Determ nation
of permanent inpairnment under this schedule nmust be nade by a
physician |icensed under chapter 458, a doctor of osteopathic
nedi ci ne licensed under chapters 458 and 459, a chiropractic
physician |icensed under chapter 460, a podiatric physician

| i censed under chapter 461, an optonetrist |icensed under
chapter 463, or a dentist |icensed under chapter 466, as
appropriate considering the nature of the injury. No other
persons are authorized to render opinions regarding the

exi stence of or the extent of permanent inpairnent.

(c)3~ Al inpairnment income benefits shall be based on
an inpairnent rating using the inpairnment schedule referred to
i n paragraph (b)subparagraph—2. |npairnment incone benefits
are paid biweekly weekiy at the rate of 75 58 percent of the
enpl oyee' s average weekly tenporary total disability benefit

not to exceed the maxi mum weekly benefit under s. 440.12;
provi ded, however, that such benefits shall be reduced by 50

percent for each week in which the enpl oyee has earned incone

equal to or in excess of the enpl oyee' s average weekly wage.

An enpl oyee's entitlenent to inpairnent incone benefits begins
the day after the enployee reaches maxi mum nedi cal i nprovenent
or the expiration of tenporary benefits, whichever occurs
earlier, and continues until the earlier of:

1.a— The expiration of a period conputed at the rate
of 3 weeks for each percentage point of inpairnment; or

2. b~ The death of the enployee.

| npai rment i ncone benefits as defined by this subsection are

payable only for inpairnment ratings for physical inpairnents.

If objective nedical findings can substantiate a pernanent

psychiatric inpairnment resulting fromthe accident, permanent
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i mpai rnent benefits are limted for the permanent psychiatric

i mpai rnent to 1-percent pernanent inpairnent.

(d)4— After the enpl oyee has been certified by a
doctor as having reached nmaxi num nedi cal inprovenent or 6
weeks before the expiration of tenporary benefits, whichever
occurs earlier, the certifying doctor shall eval uate the
condition of the enployee and assign an inpairnment rating,
using the inpairnment schedule referred to in paragraph (b)
stbparagraph—2. Conpensation—snot—payabrefor—therentat+—

hotegi-cal . L - o .
froembeingout—oef—work—If the certification and eval uation

are perfornmed by a doctor other than the enployee's treating

doctor, the certification and eval uati on nust be submtted to
the treating doctor, the enpl oyee, and the carrier within 10

days after the eval uati on. ant The treating doctor nust

indicate to the carrier agreenent or disagreenent with the

other doctor's certificati on and eval uati on

1. The certifying doctor shall issue a witten report

to t he departwent—the enpl oyeerand the carrier certifying

t hat nmaxi num nedi cal inprovenent has been reached, stating the
i mpairnent rating to the body as a whole, and providing any

other information required by the departnent by rule. The
carrier shall establish an overall nmaxi nrum nedi cal i nprovenent

date and pernmanent inpairnent rating, based upon all such

reports.
2. Wthin 14 days after the carrier's know edge of

each maxi mum nedi cal inprovenent date and inpairnent rating to

the body as a whol e upon which the carrier is paying benefits,

the carrier shall report such nmaxi mum nedi cal inprovenent date

and, when determ ned, the overall maxinmum nedi cal i nprovenent

date and associated inpairnent rating to the departnent in a

116

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNERPLO O N D WwNPRER O

ENROLLED
2003 Legislature SB 50-A, 2nd Engrossed

format as set forth in departnent rule.lf the enpl oyee has

not been certified as having reached naxi num nedi ca
i nprovenment before the expiration of 98 462 weeks after the
date tenporary tetal disability benefits begin to accrue, the
carrier shall notify the treating doctor of the requirenents
of this section.
(e)5— The carrier shall pay the enpl oyee inpairnent
i ncone benefits for a period based on the inpairnent rating.
(f)6— The departnment may by rule specify forms and

procedures governing the nethod of paynent of waget+oss—and
iapairwent benefits under this section fer—dates—of—acectrdents
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(g) Notwithstandi ng paragraph (c), for accidents

occurring on or after Cctober 1, 2003, an enpl oyee's

entitlenent to inpairnment incone benefits begins the day after

t he enpl oyee reaches maxi mum nedi cal i nprovenent or the

expiration of tenporary benefits, whichever occurs earlier

and continues for the foll owi ng peri ods:

1. Two weeks of benefits are to be paid to the

enpl oyee for each percentage point of inpairment from1l

percent up to and including 10 percent.

2. For each percentage point of inpairnent from1l1l

percent up to and including 15 percent, 3 weeks of benefits

are to be paid.

3. For each percentage point of inpairnent from16

percent up to and including 20 percent, 4 weeks of benefits

are to be paid.

4. For each percentage point of inpairnment from21

percent and higher, 6 weeks of benefits are to be paid.
(4) TEMPORARY PARTI AL DI SABI LI TY. - -
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(a) Subject to subsection (7),in case of tenporary

partial disability, conpensation shall be equal to 80 percent
of the difference between 80 percent of the enployee's average
weekly wage and the sal ary, wages, and other renuneration the
enpl oyee is able to earn post injury, as conpared weekly;
however, the weekly tenporary partial disability benefits nmay

not exceed an anount equal to 66 2/3 percent of the enployee's
average weekly wage at the tinme of accident +ajury. I n order
to sinplify the conparison of the preinjury average weekly
wage with the salary, wages, and other renuneration the

enpl oyee is able to earn post injury, the departnment nay by
rule provide for paynent of the initial installnment of

tenporary partial disability benefits to be paid as a parti al

week so that paynment for remmining weeks of tenporary partial

di sability can thernmedifi+eation—of—the—weekly—conparitson—so—as

to coincide as closely as possible with the post injury

enpl oyer' s work week injured—worker—s—pay—periods. The anpunt

determi ned to be the salary, wages, and other renuneration the

enpl oyee is able to earn shall in no case be | ess than the sum
actual ly being earned by the enpl oyee, including earnings from
shel tered enploynent. Benefits shall be payable under this

subsection only if overall nmaxi num nedi cal inprovenent has not

been reached and the nedical conditions resulting fromthe

accident create restrictions on the injured enployee's ability

to return to work.

(b) Wthin 5 busi ness days after the carrier's

know edge of the enployee's release to restricted work, the

carrier shall mail to the enpl oyee and enpl oyer an

informational letter, adopted by departnent rule, explaining

the enpl oyee's possible eligibility and responsibilities for

tenporary partial disability benefits.
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(c) \When an enployee returns to work with the

restrictions resulting fromthe accident and i s earning wages

| ess than 80 percent of the preinjury average weekly wage, the

first installnent of tenporary partial disability benefits is

due 7 days after the last date of the post injury enployer's

first biweekly work week. Thereafter, paynent for tenporary

partial benefits shall be paid biweekly no later than the 7th

day following the | ast day of each bi weekly work week.

(d) If the enployee is unable to return to work with

the restrictions resulting fromthe accident and is not

earni ng wages, salary, or other renuneration, tenporary

partial disability benefits shall be paid no |ater than the

| ast day of each biweekly period. The enpl oyee shall notify

the carrier within 5 business days after returning to work.

Failure to notify the carrier of the establishnent of an

earning capacity in the required tine shall result in a

suspensi on or nonpaynent of tenporary partial disability

benefits until the proper notification is provided.
(e) tb)y Such benefits shall be paid during the
conti nuance of such disability, not to exceed a period of 104

weeks, as provided by this subsection and subsection (2). Once
the injured enpl oyee reaches the nmaxi num nunber of weeks,
tenmporary disability benefits cease and the injured worker's
per manent i npairnment nust be determined. If the enployee is

ternminated frompost injury enpl oynent based on the enpl oyee's

m sconduct, tenporary partial disability benefits are not

payabl e as provided for in this section. The departnent shal

way by rule specify forns and procedures governing the nethod
and tinme for of paynent of tenporary disability benefits for

dates of accidents before January 1, 1994, and for dates of
accidents on or after January 1, 1994.
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(5) SUBSEQUENT | NJURY. - -

(a) The fact that an enpl oyee has suffered previous
disability, inmpairnent, anomaly, or disease, or received
conpensation therefor, shall not preclude her or himfrom
benefits, as specified in paragraph (b),for a subsequent

aggravation or acceleration of the preexisting condition or
Aot precl ude benefits for death resulting therefrom except
that no benefits shall be payable if the enployee, at the tine
of entering into the enploynent of the enployer by whomthe
benefits woul d ot herwi se be payable, falsely represents
herself or hinself in witing as not having previously been

di sabl ed or conpensated because of such previous disability,

i mpai rnent, anonmmaly, or disease and the enployer detrinentally

relies on the nisrepresentation. Conpensation—for—tenporary
h-sabiHty- G ealt Ftse I I I T b
I o . .

(b) If a conpensable injury, disability, or need for

nedi cal care perwanent—iapat-+raent, or any portion thereof, is

a result of aggravation or acceleration of a preexisting

condition, or is the result of nerger with a preexisting
condition, only the disabilities and nedi cal treatnent

associ ated with such conpensable injury shall be payabl e under

this chapter, excluding the degree of disability or nedica

conditions existing at the tine of the inpairnent rating or at

the tinme of the accident, regardl ess of whether the

preexi sting condition was disabling at the time of the

accident or at the tine of the inpairnent rating and wi thout

consi deri ng whether the preexisting condition would be

di sabling without the conpensabl e acci dent inpatrrwent—an
I L eibl . . . I i I
h—3)-Ca)—shaH . et T F I I
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iAjury. The degree of pernmanent inpairnent or disability

attributable to the accident or injury shall be conpensated in
accordance with this section, apportioning out the preexisting

conditi on based on the anatom cal inpairnment rating

attributable to the preexisting condition. Medical benefits

shal | be paid apportioning out the percentage of the need for
such care attributable to the preexisting condition paragtaph
3)ta). As used in this paragraph, "nerger" neans the

conbi ni ng of a preexisting permanent inpairnent or disability

W th a subsequent conpensabl e permanent inpairment or
disability which, when the effects of both are considered
together, result in a permanent inpairnment or disability

rating which is greater than the sumof the two permanent
i npai rment or disability ratings when each inpairnment or

disability is considered individually.
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o bt I T ey I I F
enptoyees—

(6) ¢/ EMPLOYEE REFUSES EMPLOYMENT. --1f an injured
enpl oyee refuses enploynent suitable to the capacity thereof,
offered to or procured therefor, such enployee shall not be
entitled to any conpensation at any tinme during the
conti nuance of such refusal unless at any time in the opinion
of the judge of conpensation clains such refusal is

justifiable. Tine periods for the paynent of benefits in

accordance with this section shall be counted in deternining

the limtation of benefits as provided for in paragraphs

(2)(a), (3)(c), and (4)(b).

(7) 8y EMPLOYEE LEAVES EMPLOYMENT. --1f an injured
enpl oyee, when receiving conpensation for tenporary parti al
disability, |eaves the enploynent of the enployer by whom she
or he was enployed at the tine of the accident for which such
conpensation is being paid, the enpl oyee shall, upon securing
enpl oynent el sewhere, give to such former enployer an
affidavit in witing containing the name of her or his new
enpl oyer, the place of enploynent, and the anmobunt of wages
bei ng received at such new enpl oynent; and, until she or he
gi ves such affidavit, the conpensation for tenporary partial
disability will cease. The enpl oyer by whom such enpl oyee was
enpl oyed at the tine of the accident for which such
conpensation is being paid may al so at any tine denmand of such
enpl oyee an additional affidavit in witing containing the
nane of her or his enployer, the place of her or his
enpl oynent, and the anount of wages she or he is receiving;
and if the enpl oyee, upon such demand, fails or refuses to
make and furnish such affidavit, her or his right to
conpensation for tenporary partial disability shall cease
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until such affidavit is made and furnished. |If the enpl oyee

| eaves her or his enpl oyment while receiving tenporary parti al

benefits without just cause as determined by the judge of

conpensation clains, tenporary partial benefits shall be

payabl e based on the deened earnings of the enployee as if she

or he had renmi ned enpl oyed.
(8) {9 EMPLOYEE BECOMES | NVATE OF I NSTITUTION. --1n
case an enpl oyee becones an i nmate of a public institution,

then no conpensation shall be payabl e unless she or he has
dependent upon her or himfor support a person or persons
defined as dependents el sewhere in this chapter, whose
dependency shall be deternmined as if the enpl oyee were
deceased and to whom conpensati on woul d be paid in case of
deat h; and such conpensation as is due such enpl oyee shall be
pai d such dependents during the tine she or he remains such
i nmat e.

(9) ¢36y EMPLOYEE ELI G BLE FOR BENEFI TS UNDER THI S
CHAPTER AND FEDERAL OLD- AGE, SURVI VORS, AND DI SABI LI TY
| NSURANCE ACT. - -

(a) Weekly conpensation benefits payabl e under this
chapter for disability resulting frominjuries to an enpl oyee
who becones eligible for benefits under 42 U S.C. s. 423 shal
be reduced to an anount whereby the sum of such conpensation
benefits payabl e under this chapter and such total benefits
ot herwi se payable for such period to the enpl oyee and her or
hi s dependents, had such enpl oyee not been entitled to
benefits under this chapter, under 42 U S.C. ss. 402 and 423,
does not exceed 80 percent of the enpl oyee's average weekly
wage. However, this provision shall not operate to reduce an
injured worker's benefits under this chapter to a greater
extent than such benefits would have ot herw se been reduced
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under 42 U.S.C. s. 424(a). This reduction of conpensation
benefits is not applicable to any conpensation benefits
payabl e for any week subsequent to the week in which the
i njured worker reaches the age of 62 years.

(b) If the provisions of 42 U S.C. s. 424(a) are
anended to provide for a reduction or increase of the
percent age of average current earnings that the sum of
conpensation benefits payabl e under this chapter and the
benefits payabl e under 42 U S.C. ss. 402 and 423 can equal
t he anount of the reduction of benefits provided in this
subsection shall be reduced or increased accordingly. The
departnment may by rule specify forns and procedures governing
the nmethod for calculating and administering the offset of
benefits payabl e under this chapter and benefits payabl e under
42 U. S.C. ss. 402 and 423. The departnent shall have first
priority in taking any avail able social security offsets on
dates of accidents occurring before July 1, 1984.

(c) No disability conpensation benefits payable for
any week, including those benefits provided by paragraph
(1) (f), shall be reduced pursuant to this subsection until the
Soci al Security Adninistration determ nes the anobunt otherw se
payable to the enpl oyee under 42 U.S.C. ss. 402 and 423 and
t he enpl oyee has begun receiving such social security benefit
payments. The enpl oyee shall, upon demand by the departnent,
the enployer, or the carrier, authorize the Social Security
Adm nistration to release disability information relating to
her or himand authorize the Division of Unenpl oynent
Conpensation to rel ease unenpl oynent conpensation infornmation
relating to her or him in accordance with rules to be adopted
by the departnent prescribing the procedure and manner for
requesting the authorization and for conpliance by the
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enpl oyee. Neither the departnent nor the enployer or carrier
shal | make any paynent of benefits for total disability or

t hose additional benefits provided by paragraph (1)(f) for any
period during which the enployee willfully fails or refuses to
aut horize the rel ease of information in the manner and within
the tinme prescribed by such rules. The authority for rel ease
of disability information granted by an enpl oyee under this
par agraph shall be effective for a period not to exceed 12
nont hs, such authority to be renewabl e as the departnent nay
prescribe by rule.

(d) If conpensation benefits are reduced pursuant to
this subsection, the m ni mum conpensati on provisions of s.

440. 12(2) do not apply.

(10) ¢33y EMPLOYEE ELI G BLE FOR BENEFI TS UNDER THI S
CHAPTER WHO HAS RECEI VED OR | S ENTI TLED TO RECEI VE
UNEMPLOYMENT COVPENSATI ON. - -

(a) No conpensation benefits shall be payable for
tenmporary total disability or permanent total disability under
this chapter for any week in which the injured enpl oyee has
received, or is receiving, unenploynent conpensation benefits.

(b) If an enployee is entitled to tenporary partial
benefits pursuant to subsection (4) and unenpl oynent
conpensation benefits, such unenpl oyment conpensation benefits
shall be primary and the tenporary partial benefits shall be
suppl enental only, the sumof the two benefits not to exceed
the anount of tenporary partial benefits which would otherw se

be payabl e.
(11) 32y FULL- PAY STATUS FOR CERTAI N LAW ENFORCEMENT
COFFI CERS. - - Any | aw enforcenent officer as defined in s.

943.10(1), (2), or (3) who, while acting within the course of
enpl oynent as provided by s. 440.091, is naliciously or
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intentionally injured and who thereby sustains a job-connected
di sability conpensabl e under this chapter shall be carried in
full-pay status rather than being required to use sick

annual , or other |leave. Full-pay status shall be granted only
after submission to the enploying agency's head of a nedica
report which gives a current diagnosis of the enployee's
recovery and ability to return to work. In no case shall the
enpl oyee' s salary and workers' conpensation benefits exceed

t he anount of the enployee's regular salary requirenents.

(12) (13 REPAYMENT. --1f an enpl oyee has received a sum
as an indemity benefit under any classification or category
of benefit under this chapter to which she or he is not
entitled, the enployee is |liable to repay that sumto the
enpl oyer or the carrier or to have that sum deducted from
future benefits, regardl ess of the classification of benefits,
payabl e to the enpl oyee under this chapter; however, a partial
payrment of the total repaynment nay not exceed 20 percent of
t he anount of the biweekly paynent.

Section 19. Subsections (1), (2), and (3) of section
440. 151, Florida Statutes, are anended to read:

440. 151 Cccupational di seases. --

(1) (a) Were the enpl oyer and enpl oyee are subject to
the provisions of the Wrkers' Conpensation Law, the
di sabl enent or death of an enployee resulting from an
occupational disease as hereinafter defined shall be treated
as the happening of an injury by accident, notw thstanding any
ot her provisions of this chapter, and the enpl oyee or, in case
of death, the enployee's dependents shall be entitled to
conpensation as provided by this chapter, except as
herei nafter otherw se provided; and the practice and procedure
prescribed by this chapter shall apply to all proceedi ngs
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under this section, except as hereinafter otherw se provided.
Provi ded, however, that in no case shall an enployer be liable
for conpensati on under the provisions of this section unless
such di sease has resulted fromthe nature of the enploynent in
whi ch the enpl oyee was engaged under such enpl oyer, and¢ was
actually contracted while so engaged, and the nature of the

enpl oynent was the major contributing cause of the disease.

Maj or contributing cause nust be shown by nedi cal evidence

only, as denonstrated by physical exanination findings and

di agnosti c testing. reantng—by "Nature of the enpl oynent”
nmeans that in to the occupation in which the enpl oyee was so

engaged there is attached a particular hazard of such di sease
that distinguishes it fromthe usual run of occupations, or
the incidence of such disease is substantially higher in the
occupation in which the enpl oyee was so engaged than in the
usual run of occupations. In clains for death under s. 440. 16,

deat h nmust occur er—inAr—ecase—ofdeath—unless—death—follows

resuHts within 350 weeks after sueh | ast exposure. Both
causati on and sufficient exposure to a specific harnfu

substance shown to be present in the workplace to support

causation shall be proven by clear and convi nci ng evi dence.

(b) No conpensation shall be payable for an
occupational disease if the enployee, at the tine of entering
into the enpl oynent of the enployer by whomthe conpensation
woul d ot herwi se be payable, falsely represents herself or
hinself in witing as not having previously been disabl ed,
laid off or conpensated in danages or otherw se, because of
such di sease
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(c) \Where an occupational disease is aggravated by any
ot her disease or infirnmty, not itself conpensable, or where
disability or death fromany other cause, not itself
conpensabl e, is aggravated, prolonged, accelerated or in
anywi se contributed to by an occupational disease, the
conpensation shall be payable only if the occupational disease

is the major contributing cause of the injury. Any

conpensation shall be reduced and limted to such proportion

only of the conpensation that woul d be payable if the
occupational disease were the sole cause of the disability or
death as such occupational disease, as a causative factor
bears to all the causes of such disability or death, such
reduction in conpensation to be effected by reducing the
nunber of weekly or nonthly paynents or the anpbunts of such
payments, as under the circunstances of the particular case
may be for the best interest of the claimnt or clainants.
Maj or contributing cause nust be denpnstrated by nedica

evi dence based on physical exam nation findings and di agnostic

testing.

(d) No conpensation for death from an occupati ona
di sease shall be payable to any person whose relationship to
t he deceased, which under the provisions of this Wrkers
Conpensation Law woul d give right to conpensation, arose
subsequent to the beginning of the first conpensabl e
disability, save only to afterborn children of a narriage
exi sting at the beginning of such disability.

(e) No conpensation shall be payable for disability or
death resulting fromtuberculosis arising out of and in the
course of enploynent by the Departnment of Health at a state
tubercul osis hospital, or aggravated by such enpl oynent, when
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1| the enployee had suffered fromsaid di sease at any tine prior
2| to the comrencenent of such enpl oynent.

3 (2) \Whenever used in this section the term
4 | "occupational disease" shall be construed to nean only a
5| di sease which is due to causes and conditions which are
6 | characteristic of and peculiar to a particular trade,
7 | occupation, process, or enploynent, and to exclude al
8 | ordinary diseases of |life to which the general public is
9 | exposed, unless the incidence of the disease is substantially
10| higher in the particular trade, occupation, process, or
11 | enpl oynent than for the general public."Qccupational disease"
12 | neans only a di sease for which there are epi deni ol ogi ca
13 | studies showi ng that exposure to the specific substance
14 | involved, at the levels to which the enpl oyee was exposed, nay
15| cause the precise disease sustained by the enpl oyee.
16 (3) Except as herernafter otherwise provided in this
17 | section, "disablenment" neans disability as described in s.
18 | 440. 02( 13) the—event—of—an—enptoyee-s—beconingactuatty
19 | incapacttatet—partiat-y—or—totatHy—because—of—an
20 | eceupational—disease—fromperformngher—or—his—work—in—the
21 | tast—ocecupation—tn—which—injurousty—exposed—to—the—hazards—of
22 . ’ - o .
23 | ihacapacitated.
24 Section 20. Subsections (1) and (7) of section 440. 16,
25| Florida Statutes, are anended to read:
26 440.16 Conpensation for death. --
27 (1) |If death results fromthe accident within 1 year
28 | thereafter or follows continuous disability and results from
29 | the accident within 5 years thereafter, the enployer shal
30 | pay:
31
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(a) Wthin 14 days after receiving the bill, actua
funeral expenses not to exceed$7, 500$5,-600.

(b) Conpensation, in addition to the above, in the
foll owi ng percentages of the average weekly wages to the
followi ng persons entitled thereto on account of dependency
upon the deceased, and in the follow ng order of preference,
subject to the limtation provided in subparagraph 2., but
such conpensation shall be subject to the linmits provided in
s. 440.12(2), shall not exceed$150, 000$166:666, and nmay be
| ess than, but shall not exceed, for all dependents or persons
entitled to conmpensation, 66 2/3 percent of the average wage:

1. To the spouse, if there is no child, 50 percent of
t he average weekly wage, such conpensation to cease upon the
spouse' s deat h.

2. To the spouse, if there is a child or children, the
conpensati on payabl e under subparagraph 1. and, in addition
16 2/3 percent on account of the child or children. However,
when the deceased is survived by a spouse and also a child or
chil dren, whether such child or children are the product of
the union existing at the tine of death or of a forner
marriage or narriages, the judge of conpensation clainms nay
provide for the paynent of conpensation in such manner as nay
appear to the judge of conpensation clainms just and proper and
for the best interests of the respective parties and, in so
doing, may provide for the entire conpensation to be paid
exclusively to the child or children; and, in the case of
death of such spouse, 33 1/3 percent for each child. However,
upon the surviving spouse's remarriage, the spouse shall be
entitled to a | unp-sum paynent equal to 26 weeks of
conpensation at the rate of 50 percent of the average weekly
wage as provided in s. 440.12(2), unless the$150, 000 $100,600

133

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NO®UuDWNPER O

ENROLLED
2003 Legislature SB 50-A, 2nd Engrossed

limt provided in this paragraph is exceeded, in which case

t he surviving spouse shall receive a | unp-sum paynent equal to
the remai ning avail able benefits in |ieu of any further

i ndemmity benefits. In no case shall a surviving spouse's
acceptance of a |unp-sum paynent affect paynent of death
benefits to other dependents.

3. To the child or children, if there is no spouse, 33
1/ 3 percent for each child.

4. To the parents, 25 percent to each, such
conpensation to be paid during the continuance of dependency.

5. To the brothers, sisters, and grandchildren, 15
percent for each brother, sister, or grandchild.

(c) To the surviving spouse, paynent of postsecondary
student fees for instruction at any area technical center
establ i shed under s. 1001.44 for up to 1,800 classroom hours
or paynent of student fees at any community coll ege
establ i shed under part Il of chapter 1004 for up to 80
senester hours. The spouse of a deceased state enpl oyee shal
be entitled to a full waiver of such fees as provided in ss.
1009. 22 and 1009.23 in lieu of the paynent of such fees. The
benefits provided for in this paragraph shall be in addition
to other benefits provided for in this section and shal
terminate 7 years after the death of the deceased enpl oyee, or
when the total paynment in eligible conpensation under
par agraph (b) has been received. To qualify for the
educati onal benefit under this paragraph, the spouse shall be
required to neet and nmmintain the regul ar adm ssion
requi rements of, and be registered at, such area technica
center or community college, and nmake satisfactory acadenic
progress as defined by the educational institution in which
the student is enroll ed.
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(7) Conpensation under this chapter to aliens not
residents (or about to becone nonresidents) of the United
States or Canada shall be the sane in anobunt as provided for
residents, except that dependents in any foreign country shal
be limted to surviving spouse and child or children, or if
there be no surviving spouse or child or children, to
surviving father or nother whomthe enpl oyee has support ed,
either wholly or in part, for the period of 1 year prior to
the date of the injury, and except that the judge of
conpensation clainms nay, at the option of the judge of
conpensation clainms, or upon the application of the insurance
carrier, commute all future installnments of conpensation to be
paid to such aliens by paying or causing to be paid to them
one-half of the comuted anount of such future installnments of
conpensation as determ ned by the judge of conpensation
clainms, and provided further that conpensation to dependents
referred to in this subsection shall in no case exceed $75, 000

$560,666.

Section 21. Subsection (9) of section 440.185, Florida
Statutes, is anended, and subsection (12) is added to said
section, to read

440.185 Notice of injury or death; reports; penalties
for violations.--

(9) Any enployer or carrier who fails or refuses to
timely send any form report, or notice required by this
section shall be subject to an adninistrative fine by the
depart nent a—eivit—penalty not to exceed$l, 0005560 for each
such failure or refusal. If, within 1 cal endar year, an

enpl oyer fails to tinely submit to the carrier nore than 10

percent of its notices of injury or death, the enpl oyer shal

be subject to an adninistrative fine by the departnent not to
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1| exceed $2,000 for each such failure or refusal.However, any
2 | enpl oyer who fails to notify the carrier of the injury on the
3| prescribed formor by letter within the 7 days required in
4 | subsection (2) shall be liable for the administrative fine
5 | ervit—penatty, which shall be paid by the enployer and not the
6| carrier. Failure by the enployer to neet its obligations under
7 | subsection (2) shall not relieve the carrier fromliability
8| for the administrative fine ervit—penatty if it fails to
9| conply with subsections (4) and (5).
10 (12) Upon receiving notice of an injury from an
11 | enpl oyee under subsection (1), the enpl oyer or carrier shal
12 | provide the enployee with a witten notice, in the formand
13 | manner determ ned by the departnent by rule, of the
14 | availability of services fromthe Enpl oyee Assi stance and
15 | Orbudsnman O fice. The substance of the notice to the enpl oyee
16 | shall incl ude:
17 (a) A description of the scope of services provided by
18 | the office.
19 (b) Alisting of the toll-free tel ephone nunber of,
20| the emnil address, and the postal address of the office.
21 (c) A statenent that the infornmational brochure
22 | referred to in subsection (4) will be mailed to the enpl oyee
23| within 3 days after the carrier receives notice of the injury.
24 (d) Any other information regarding access to
25 | assistance that the departnent finds is i nmedi ately necessary
26 | for an injured enpl oyee.
27 Section 22. Subsections (1) and (2) of section
28 | 440. 192, Florida Statutes, are anended, and subsection (9) is
29 | added to said section, to read:
30 440.192 Procedure for resolving benefit disputes.--
31
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(1) Stbjeect—to——s5—440-—191-Any enpl oyee may, for any
benefit that is ripe, due, and ow ng, who—has—net—received—a
I T bt I el I e Lt ed
wrder—thi-s—chapter—shak- file by certified mail, or by
el ectroni c nmeans approved by the Deputy Chief Judge, with the

O fice of the Judges of Conpensation Clains a petition for
benefits which neets the requirenments of this section and the
definition of specificity in s. 440.02. The departnent shal

i nform enpl oyees of the location of the Ofice of the Judges
of Conpensation Clains for purposes of filing a petition for
benefits. The enpl oyee shall al so serve copies of the petition
for benefits by certified nail, or by electronic neans
approved by the Deputy Chief Judge, upon the enployer and the
enpl oyer's carrier. The Peputy Chief Judge shall refer the
petitions to the judges of conpensation clains.
(2) Upon receipt, the Ofice of the Judges of

Conpensation Clainms shall review each petition and shal
di sm ss each petition or any portion of such a petition—upon

j i i v+t hat
does not on its face specifically identify or itenize the

fol | owi ng:

(a) Nane, address, telephone nunber, and soci al
security nunber of the enpl oyee.

(b) Nane, address, and tel ephone nunber of the
enpl oyer.

(c) A detailed description of the injury and cause of
the injury, including the | ocation of the occurrence and the
date or dates of the accident.

(d) A detailed description of the enployee's job, work
responsibilities, and work the enpl oyee was perform ng when
the injury occurred.
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(e) The tine period for which conpensation and the
specific classification of conpensation were not tinely
provi ded.

(f) Date of maxi mum nedi cal inprovenent, character of
disability, and specific statenent of all benefits or
conpensation that the enpl oyee is seeking.

(g) Al specific travel costs to which the enpl oyee
believes she or he is entitled, including dates of travel and
pur pose of travel, neans of transportation, and nil eage and
including the date the request for nileage was filed with the
carrier and a copy of the request filed with the carrier

(h) Specific listing of all nedical charges all eged
unpai d, including the nane and address of the nedica
provi der, the anmounts due, and the specific dates of
treat ment.

(i) The type or nature of treatnent care or attendance
sought and the justification for such treatnent. If the
enpl oyee is under the care of a physician for an injury

i dentified under paragraph (c), a copy of the physician's

request, authorization, or reconmendation for treatnment, care,

or attendance nust acconpany the petition.

(j) Specific explanation of any other disputed issue
that a judge of conpensation clains will be called to rule
upon.

The disnissal of any petition or portion of such a petition
under this section is wi thout prejudice and does not require a
heari ng.

(9) A petition for benefits nust contain clains for

all benefits that are ripe, due, and owing on the date the

petition is filed. Unless stipulated in witing by the
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parties, only clains which have been properly raised in a

petition for benefits and have undergone nedi ati on may be

consi dered for adjudication by a judge of conpensation cl ai ns.
Section 23. Section 440.1926, Florida Statutes, is
created to read

440.1926 Alternate dispute resolution; claim

arbitration.--Notw thstandi ng any other provision of this

chapter, the enployer, carrier, and enpl oyee nay nutually

agree to seek consent froma judge of conpensation clains to

enter into binding claimarbitration in lieu of any other

renedy provided for in this chapter to resolve all issues in

di spute regarding an injury. Arbitrations agreed to pursuant

to this section shall be governed by chapter 682, the Florida

Arbitration Code, except that, notw thstandi ng any provision

in chapter 682, the term"court" shall nean a judge of

conpensation clainms. An arbitration award in accordance with

this section shall be enforceable in the sane manner and with

the sane powers as any final conpensation order
Section 24. Subsections (2), (3), (4), (6), and (8)
and paragraph (d) of subsection (11) of section 440. 20,

Fl ori da Statutes, are anended to read

440.20 Tinme for paynent of conpensation and nedi ca
bills; penalties for |ate paynent.--

(2)(a) The carrier nust pay the first installnent of
conpensation for total disability or death benefits or deny

conpensability no later than the 14th cal endar day after the
enpl oyer receives notification noetiee of the injury or death,

when disability is i mediate and conti nuous for 8 cal endar

days or nore after the injury. If the first 7 days after

disability are nonconsecutive or del ayed, the first

i nstall mrent of conpensation is due on the 6th day after the
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first 8 calendar days of disability. The carrier shal

t hereafter pay conpensation in biweekly installnents or as
ot herwi se provided in s. 440.15, unless the judge of
conpensation clainms determines or the parties agree that an
alternate install ment schedule is in the best interests of the
enpl oyee.

(b) The carrier nust pay, disallow, or deny al

nedi cal, dental, pharmacy, and hospital bills submitted to the

carrier in accordance with departnent rule no later than 45

cal endar days after the carrier's receipt of the bill.

(3) Upon naking initial payment of indemity benefits,

or upon suspension or cessation of paynent for any reason, the
carrier shall immediately notify the injured enpl oyee, the

enpl oyer, and the departnent that it has conmenced, suspended,

or ceased payment of conpensation. The departnent nmay require
such notification to the injured enpl oyee, enployer, and the

departnent in a any format and manner it deens necessary to
obtain accurate and tinely notification reporting.
(4) If the carrier is uncertain of its obligation to

provide all benefits or conpensation, rt—way—i+nrtiatepaynrent
wi-thout—prejudi-ce—and—wthout—adm-tting—t+iabi-ty-the carrier

shall imrediately and in good faith comence investigation of

the enployee's entitlenent to benefits under this chapter and
shall admit or deny conpensability within 120 days after the
initial provision of conpensation or benefits as required
under subsection (2) or s. 440.192(8). Additionally, the
carrier shall initiate paynent and continue the provision of

all benefits and conpensation as if the clai mhad been

accepted as conpensabl e, w thout prejudice and wi thout

admtting liability. Upon commencenent of paynent as required
under subsection (2) or s. 440.192 (8), the carrier shal
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provide witten notice to the enployee that it has elected to
pay aH—e+r+—part—of the claimpending further investigation
and that it will advise the enpl oyee of claimacceptance or
denial within 120 days. A carrier that fails to deny
conpensability within 120 days after the initial provision of
benefits or paynent of conpensation as required under
subsection (2) or s. 440.192(8) waives the right to deny
conpensability, unless the carrier can establish nateri al
facts relevant to the issue of conpensability that it could
not have di scovered through reasonable investigation within
the 120-day period. The initial provision of conpensation or
benefits, for purposes of this subsection, neans the first
i nstal l mrent of conpensation or benefits to be paid by the
carrier under subsection (2) or pursuant to a petition for
benefits under s. 440.192(8).

(6)(a) If any installment of conpensation for death or
dependency benefits, or conpensation for disability benefits;

perranent—parrent—or—wage—+oss payable without an award is

not paid within 7 days after it becones due, as provided in

subsection (2), subsection (3), or subsection (4), there shal
be added to such unpaid installnent a punitive penalty of an
anount equal to 20 percent of the unpaid installnment e—$5,
which shall be paid at the sane tine as, but in addition to,
such install nent of conpensation. This penalty shall not apply
for late paynents resultingr—untess—noetiece—i+s—Fited—under
stbseeti-on—{(4)—or—untess—suchnonpayrent—r+esutts from

condi ti ons over which the enpl oyer or carrier had no control

When any install ment of conpensation payable w thout an award
has not been paid within 7 days after it becane due and the

cl ai mant concl udes the prosecution of the claimbefore a judge
of conpensation clains w thout having specifically clained
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addi tional conpensation in the nature of a penalty under this
section, the claimant will be deened to have acknow edged
that, owing to conditions over which the enployer or carrier
had no control, such installnment could not be paid within the
period prescribed for paynent and to have waived the right to
cl ai m such penalty. However, during the course of a hearing,

t he judge of conpensation clains shall on her or his own
notion rai se the question of whether such penalty should be
awar ded or excused. The departnent nmay assess w thout a
hearing t he puniti~ve penalty agai nst either the enployer or

t he ihAsurance carrier, dependi ng upon who was at fault in
causi ng the delay. The insurance policy cannot provide that
this sumw |l be paid by the carrier if the departnment or the
judge of conpensation clains determnes that the punitive
penal ty shoul d be paid made by the enployer rather than the
carrier. Any additional installnent of conpensation paid by
the carrier pursuant to this section shall be paid directly to
t he enpl oyee by check or, if authorized by the enpl oyee, by
direct deposit into the enpl oyee's account at a financi al
institution. As—usedinthis—subseetion—thetermfnancial

655-065(H(h)—

(b) For nedical services provided on or after January

1, 2004, the departnent shall require that all nedical

hospital, pharmacy, or dental bills properly subnitted by the

provider, except for bills that are disallowed or denied by

the carrier or its authorized vendor in accordance with

departnment rule, are tinely paid within 45 cal endar days after

the carrier's receipt of the bill. The departnent shall inpose

penalties for |ate paynents or disallowances or denials of

nedi cal, hospital, pharnmacy, or dental bills that are below a
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m ni nrum 95 percent tinely performance standard. The carrier

shall pay to the Wirkers' Conpensation Adninistration Trust

Fund a penalty of:

1. Twenty-five dollars for each bill below the 95

percent tinely performance standard, but neeting a 90 percent

tinmely standard.

2. Fifty dollars for each bill below a 90 percent

timely perfornmance standard.

(8)(a) In addition to any other penalties provided by
this chapter for late paynent, if any installnment of
conpensation is not paid when it becones due, the enployer,
carrier, or servicing agent shall pay interest thereon at the
rate of 12 percent per year fromthe date the install nment
becones due until it is paid, whether such installnent is
payabl e wi t hout an order or under the terns of an order. The
i nterest paynent shall be the greater of the anmpbunt of

i nterest due or $5.
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(b)te)r In order to ensure carrier conpliance under

thi s chapter antd—provistons—of—thetHorida—tnsurance—Code, the
of fi ce depart+rent shall nonitor, audit, and investigate the
perfornance of carriers by—eeﬁdﬂe%%ﬁg—ﬁafke%—eeﬁdﬂe%
#ﬁVeSP#gaP#6ﬁS——aS—ﬁFGV#ded—#ﬁ—S——624—31¥ The office

departrent shal |l require estabt-shbyrutemntrmumperforrance
standards—for——carrirers—to—ensure that amnammof—90-perecent

of all conpensation benefits are tinmely paid in accordance
wWith this section. The office departsent shall inpose

penal ti es fine—a——ecarrier—asprovided—in—s—440-13(1H{(b)—up—to

$50 for eaeh | ate paynents payrent of conpensation that are s

bel ow a the m ni mum 95 96 percent tinely paynent performance

standard. The carrier shall pay to the Wrkers' Conpensation

Adm ni stration Trust Fund a penalty of:

1. Fifty dollars per nunber of installnents of

conpensation bel ow the 95 percent tinely paynent perfornmance

standard and equal to or greater than a 90 percent tinely

payment perfornmance standard.

2. One hundred dollars per nunber of install nents of

conpensation below a 90 percent tinely paynment perfornmance

st andar d.

This section does not affect the inposition of any penalties
or interest due to the claimant. If a carrier contracts with a
servicing agent to fulfill its adm nistrative responsibilities
under this chapter, the paynent practices of the servicing
agent are deenmed the paynent practices of the carrier for the
pur pose of assessing penalties against the carrier

(11)
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(d)1. Wth respect to any | unp-sum settl|l enment under
this subsection, a judge of conpensation clains nust consider
at the tine of the settlenent, whether the settl enent
al l ocation provides for the appropriate recovery of child
support arrearages. An enployer or carrier does not have a

duty to investigate or collect information regarding child

support arrearages.

2. Wien reviewi ng any settlenent of |unp-sum paynent
pursuant to this subsection, judges of conpensation clains
shall consider the interests of the worker and the worker's
fam |y when approving the settlenent, which nust consider and
provide for appropriate recovery of past due support.

3. Wth respect to any |unp-sum settlenent under this

subsection, any correspondence to a clerk of the circuit court

of this state regarding child support docunmentation shall be

exenpt fromany fees or costs ordinarily assessed by the

clerk's office.
Section 25. Section 440.25, Florida Statutes, is
amended to read:

440. 25 Procedures for nediation and hearings. --

(1) Forty days Wthin—96——¢days after a petition for
benefits is filed under s. 440.192, arnediation—conference
concernng—such—petiton—shaH—be—hetd—W-thin—40—days—after
steh—petition—+s—+fitedt he judge of conpensation clains shal
notify the interested parties by order that a nediation
conference concerning such petition has been schedul ed wit+—be
hetd unl ess the parties have notified the judge &f+ee—of—the
Judges of conpensation clains that a private nediation has

been held or is scheduled to be held. A nedi ation, whether

private or public, shall be held within 130 days after the
filing of the petition.Such order nust give the date by—which
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the nedi ation conference is to mist be held. Such order nmay be

served personally upon the interested parties or nay be sent
to the interested parties by mail. |If nultiple petitions are

pending, or if additional petitions are filed after the

scheduling of a nediation, the judge of conpensation clains

shall consolidate all petitions into one nediation. The

claimant or the adjuster of the enployer or carrier may, at
the nediator's discretion, attend the nediati on conference by
tel ephone or, if agreed to by the parties, other electronic
neans. A continuance nmay be granted upon the agreenent of the

parties or if the requesting party denpbnstrates to the judge
of conpensation clains that the reason for requesting the
conti nuance arises fromcircunstances beyond the party's
control. Any order granting a continuance nmust set forth the
date of the reschedul ed nedi ati on conference. A mediation
conference may not be used solely for the purpose of nediating
attorney's fees.

(2) Any party who participates in a nediation
conference shall not be precluded fromrequesting a hearing
following the nedi ati on conference should both parties not
agree to be bound by the results of the nediation conference.
A nedi ation conference is required to be held unless this
requi rement is waived by the Deputy Chief Judge. No—tater—than

I . I I o .

(3) ta)r Such nedi ation conference shall be conducted

informal |y and does not require the use of formal rules of
evi dence or procedure. Any information fromthe fil es,
reports, case sunmaries, nediator's notes, or other
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1| comunications or materials, oral or witten, relating to a

2 | nmedi ation conference under this section obtained by any person
3| performng nediation duties is privileged and confidential and
4| may not be disclosed without the witten consent of al

5| parties to the conference. Any research or evaluation effort

6| directed at assessing the nedi ati on program activities or

7 | performance nmust protect the confidentiality of such

8| information. Each party to a nediation conference has a

9| privilege during and after the conference to refuse to

10 | disclose and to prevent another from di scl osing conmuni cations
11 | made during the conference whether or not the contested issues
12 | are successfully resolved. This subsection and paragraphs

13 ] (4)(a) and (b) shall not be construed to prevent or inhibit

14 | the discovery or admissibility of any information that is

15 | ot herwi se subject to discovery or that is adni ssible under

16 | applicable law or rule of procedure, except that any conduct
17 | or statenents nmade during a nediation conference or in

18 | negotiations concerning the conference are inadm ssible in any
19 | proceedi ng under this chapter
20 (a)*- Unless the parties conduct a private nediation
21 | under paragraph (b)subparagraph—2-, mediation shall be
22 | conducted by a nedi ator selected by the Director of the
23| Division of Adninistrative Hearings fromanong nediators
24 | enployed on a full-tinme basis by the Ofice of the Judges of
25 | Conpensation Cains. A nediator nust be a nenber of The
26 | Florida Bar for at least 5 years and nust conplete a nediation
27 | training program approved by the Deputy Chief Judge Brrector
28 | ef—thebiviston—of—AdmnistrativeHearings. Adjunct nediators
29 | may be enployed by the Ofice of the Judges of Conpensation
30| dainms on an as-needed basis and shall be selected froma I|ist
31| prepared by the Director of the Division of Administrative
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Hearings. An adjunct nedi ator nust be independent of al

parties participating in the nediation conference. An adjunct
nmedi at or must be a nenber of The Florida Bar for at least 5
years and nust conplete a nediation training program approved
by the Ofice of the Judges of Conpensation d ai ns br+reector—of
the—biviston—of—AdmntstrativeHearings. An adj unct nedi at or

shal | have access to the office, equiprment, and supplies of

t he judge of conpensation clains in each district.
(b)2- Wth respect to any private nedi ation ecectrring

of—or—after—Janvary—1,—2603, if the parties agree or if

nedi ators are not avail abl e under paragraph (a), pursuant to

notice fromthe judge of conpensation cl ai ns, subparagraph—1—
to conduct the required nediation within the period specified

in this section, the parties shall hold a nediation conference
at the carrier's expense within the 130-day 96-day peri od set
for nmediation. The nediation conference shall be conducted by
a nediator certified under s. 44.106. |If the parties do not
agree upon a nediator within 10 days after the date of the
order, the claimant shall notify the judge in witing and the
judge shall appoint a nediator under this subparagraph within
7 days. In the event both parties agree, the results of the
nedi ati on conference shall be binding and neither party shal
have a right to appeal the results. In the event either party
refuses to agree to the results of the nediation conference,
the results of the nmediation conference as well as the

testi nony, w tnesses, and evidence presented at the conference
shal |l not be admissible at any subsequent proceeding on the
claim The nediator shall not be called in to testify or give
deposition to resolve any claimfor any hearing before the
judge of conpensation clainms. The enpl oyer may be represented
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by an attorney at the nediation conference if the enployee is

al so represented by an attorney at the nedi ati on conference.

(4)(a) If the parties fail to agree to upof witten
subm ssion of pretrial stipulations at—thernedation
conference, the judge of conpensation clains shall conduct a

live erder—a pretrial hearing te—eeccur—wthin—i4—days—after

etatws. The judge of conpensation clains shall give the
interested parties at |east 14 # days' advance notice of the
pretrial hearing by mail. At—thepretriat—hearing—thejudge
F . Lo hat o N

I F et iralt . I " I . I

I I r I I .

. I . I .
(b) The final hearing nust be held and concl uded

wi thin 90 days after the nediation conference is held,
allowing the parties sufficient tine to conplete discovery.

Except as set forth in this section,continuances nmay be

granted only if the requesting party denpnstrates to the judge
of conpensation clains that the reason for requesting the
conti nuance arises fromcircunstances beyond the party's
control. The witten consent of the claimant nust be obtained
before any request froma claimant's attorney is granted for
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an additional continuance after the initial continuance has
been granted. Any order granting a continuance nust set forth
the date and tine of the reschedul ed hearing. A continuance
may be granted only if the requesting party denonstrates to

t he judge of conpensation clains that the reason for
requesting the continuance arises from circunstances beyond
the control of the parties. The judge of conpensation clains
shall report any grant of two or nore continuances to the
Deputy Chi ef Judge.

(c) The judge of conpensation clains shall give the
interested parties at |east 14 # days' advance notice of the
final hearing, served upon the interested parties by nmail.

(d) The final hearing shall be held within 210 days
after receipt of the petition for benefits in the county where
the injury occurred, if the injury occurred in this state,
unl ess ot herwi se agreed to between the parties and authorized
by the judge of conpensation clains in the county where the
injury occurred. However, the claimant nay wai ve the

timefranes within this section for good cause shown.I|f the

injury occurred outside the state and is one for which
conpensation is payable under this chapter, then the fina
hearing nay be held in the county of the enployer's residence
or place of business, or in any other county of the state that
will, in the discretion of the Deputy Chief Judge, be the nost
conveni ent for a hearing. The final hearing shall be conducted
by a judge of conpensation clains, who shall, within 30 days
after final hearing or closure of the hearing record, unless
ot herwi se agreed by the parties, enter a final order on the
nerits of the disputed issues. The judge of conpensation
clains may enter an abbreviated final order in cases in which
conpensability is not disputed. Either party nmay request
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separate findings of fact and conclusions of |law. At the final
hearing, the claimant and enpl oyer nay each present evidence
with respect to the clains presented by the petition for
benefits and nmay be represented by any attorney authorized in
writing for such purpose. Wien there is a conflict in the

nedi cal evidence subnmitted at the hearing, the provisions of
S. 440.13 shall apply. The report or testinmony of the expert
nmedi cal advisor shall be admitted into evidence in a rade—=a

part—of—the—+ecord—of—the proceedi ng and—shat—be—grven—the
o . I e F . Lo .

and all costs incurred in connection with such exam nation and
testi nony may be assessed as costs in the proceeding, subject
to the provisions of s. 440.13. No judge of conpensation
clainms may make a finding of a degree of pernmanent inpairnment
that is greater than the greatest pernmanent inpairment rating
given the claimant by any examining or treating physician
except upon stipulation of the parties. Any benefit due but
not raised at the final hearing which was ripe, due, or ow ng
at the tine of the final hearing is waived.

(e) The order nmeking an award or rejecting the claim

referred to in this chapter as a "conpensation order," shal

set forth the findings of ultimate facts and the nandate; and
the order need not include any other reason or justification
for such nandate. The conpensation order shall be filed in the
O fice of the Judges of Conpensation Cains at Tall ahassee. A
copy of such conpensation order shall be sent by nmail to the
parties and attorneys of record at the | ast known address of

each, with the date of nmmiling noted thereon

bt . ot e o
e o I " e i I
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order—

(f) gy Notw t hstandi ng any other provision of this
section, the judge of conpensation clains may require the
appearance of the parties and counsel before her or him
wi thout witten notice for an energency conference where there
is a bona fide energency involving the health, safety, or
wel fare of an enpl oyee. An energency conference under this
section may result in the entry of an order or the rendering
of an adjudication by the judge of conpensation clai ns.

(g) th)y To expedite dispute resolution and to enhance
the self-executing features of the Wirkers' Conpensation Law,
the Deputy Chief Judge shall make provision by rule or order
for the resolution of appropriate notions by judges of
conpensation clainms wthout oral hearing upon subm ssion of
brief witten statenents in support and opposition, and for
expedi ted di scovery and docketing. Unless the judge of
conpensation clainms, for good cause, orders a hearing under
par agr aph(h) t+), each claimin a petition relating to the
determ nation of the average weekly wage pay under s. 440.14

shal | be resol ved under this paragraph w thout oral hearing.
(h) ) To further expedite dispute resolution and to
enhance the self-executing features of the system those
petitions filed in accordance with s. 440.192 that involve a
claimfor benefits of $5,000 or less shall, in the absence of
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conpel ling evidence to the contrary, be presuned to be
appropriate for expedited resolution under this paragraph; and
any other claimfiled in accordance with s. 440.192, upon the
written agreenent of both parties and application by either
party, may sinmilarly be resolved under this paragraph. A claim
in a petition or $5,000 or less for nedical benefits only or a
petition for reinbursenent for nileage for nedical purposes
shall, in the absence of conpelling evidence to the contrary,
be resol ved through the expedited dispute resol ution process
provided in this paragraph. For purposes of expedited
resolution pursuant to this paragraph, the Deputy Chief Judge
shal | make provision by rule or order for expedited and
limted discovery and expedited docketing in such cases. At

| east 15 days prior to hearing, the parties shall exchange and
file with the judge of conpensation clains a pretrial outline
of all issues, defenses, and w tnesses on a form adopted by
the Deputy Chief Judge; provided, in no event shall such
hearing be held without 15 days' witten notice to al

parties. No pretrial hearing shall be held and no nedi ation

schedul ed unl ess requested by a party. The judge of

conpensation claims shall limt all argunent and presentation
of evidence at the hearing to a maxi mum of 30 mi nutes, and
such hearings shall not exceed 30 minutes in | ength. Neither
party shall be required to be represented by counsel. The
enpl oyer or carrier nay be represented by an adjuster or other
gualified representative. The enpl oyer or carrier and any
W tness may appear at such hearing by tel ephone. The rul es of
evi dence shall be liberally construed in favor of all ow ng
i ntroduction of evidence.

(i))> A judge of conpensation clainms nay, upon the
notion of a party or the judge's own notion, disniss a
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petition for lack of prosecution if a petition, response,
notion, order, request for hearing, or notice of deposition
has not been filed during the previous 12 nonths unl ess good
cause is shown. A dismissal for lack of prosecution is wthout
prej udi ce and does not require a hearing.

(j) &) A judge of conpensation clainms may not award
interest on unpaid nedical bills and the anmobunt of such bills
may not be used to cal culate the anount of interest awarded.
Regardl ess of the date benefits were initially requested,
attorney's fees do not attach under this subsection until 30
days after the date the carrier or self-insured enployer
receives the petition

(5)(a) Procedures with respect to appeals from orders
of judges of conpensation clains shall be governed by rules
adopted by the Suprene Court. Such an order shall becone fina
30 days after nmmiling of copies of such order to the parties,
unl ess appeal ed pursuant to such rul es.

(b) An appellant may be relieved of any necessary
filing fee by filing a verified petition of indigency for
approval as provided in s. 57.081(1) and nmay be relieved in
whole or in part fromthe costs for preparation of the record
on appeal if, within 15 days after the date notice of the
estimated costs for the preparation is served, the appellant
files with the judge of conpensation clains a copy of the
designation of the record on appeal, and a verified petition
to be relieved of costs. A verified petition filed prior to
the date of service of the notice of the estimted costs shal
be deened not tinely filed. The verified petition relating to
record costs shall contain a sworn statement that the
appel lant is insolvent and a conplete, detailed, and sworn
financial affidavit showing all the appellant's assets,
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1| liabilities, and incone. Failure to state in the affidavit al
2 | assets and incone, including marital assets and incone, shal
3 | be grounds for denying the petition with prejudice. The Ofice
4 | of the Judges of Conpensation Cains shall adopt rules as nay
5| be required pursuant to this subsection, including forns for
6| use in all petitions brought under this subsection. The
7| appellant's attorney, or the appellant if she or he is not
8 | represented by an attorney, shall include as a part of the
9| verified petition relating to record costs an affidavit or

10| affirmation that, in her or his opinion, the notice of appea
11| was filed in good faith and that there is a probable basis for
12 | the District Court of Appeal, First District, to find
13 | reversible error, and shall state with particularity the
14 | specific legal and factual grounds for the opinion. Failure to
15| so affirmshall be grounds for denying the petition. A copy of
16 | the verified petition relating to record costs shall be served
17 | upon all interested parties. The judge of conpensation clains
18 | shall pronptly conduct a hearing on the verified petition
19 | relating to record costs, giving at |east 15 days' notice to
20| the appellant, the departnent, and all other interested
21| parties, all of whomshall be parties to the proceedi ngs. The
22 | judge of conpensation clains nmay enter an order w thout such
23| hearing if no objection is filed by an interested party within
24 | 20 days fromthe service date of the verified petition
25| relating to record costs. Such proceedings shall be conducted
26 | in accordance with the provisions of this section and with the
27 | workers' conpensation rules of procedure, to the extent
28 | applicable. In the event an insolvency petition is granted,
29 | the judge of conpensation clains shall direct the departnent
30| to pay record costs and filing fees fromthe Wrkers
31 | Conpensation Admi nistration Trust Fund pending fina
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di sposition of the costs of appeal. The departnent may
transcribe or arrange for the transcription of the record in
any proceeding for which it is ordered to pay the cost of the
record.

(c) As a condition of filing a notice of appeal to the
District Court of Appeal, First District, an enployer who has
not secured the paynent of conpensation under this chapter in
conpliance with s. 440.38 shall file with the notice of appea
a good and sufficient bond, as provided in s. 59. 13,
conditioned to pay the anobunt of the denmand and any i nterest
and costs payable under the terns of the order if the appea
is disnissed, or if the District Court of Appeal, First
District, affirns the award in any anount. Upon the failure of
such enpl oyer to file such bond with thejudge—of—conpensation
etatws—or the District Court of Appeal, First District, along
with the notice of appeal, the District Court of Appeal, First
District, shall disniss the notice of appeal

(6) An award of conpensation for disability may be

made after the death of an injured enpl oyee.
(7) - I I i Lt ed
. b b e ohvsieal . . I

Any interested party shall have the right in any case of death
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to require an autopsy, the cost thereof to be borne by the
party requesting it; and the judge of conpensation clains
shal |l have authority to order and require an autopsy and may,
in her or his discretion, withhold her or his findings and
award until an autopsy is held.

Section 26. Subsections (1), (2), and (3) of section
440. 34, Florida Statutes, are anended, and subsection (7) is
added to said section, to read:

440.34 Attorney's fees; costs.--

(1) A fee, gratuity, or other consideration may not be
pai d for services—+tendered—+for a clainmant in connection with
any proceedi ngs arising under this chapter, unless approved as
reasonabl e by the judge of conpensation clains or court having
jurisdiction over such proceedi ngs. Execept—as—providetd—by—this
stbseetion-Any attorney's fee approved by a judge of
conpensation clainms for benefits secured on behal f of servieces
rendered—to a clai mant nust equal to 20 percent of the first
$5, 000 of the anpbunt of the benefits secured, 15 percent of

t he next $5, 000 of the anmpbunt of the benefits secured, 10
percent of the renmi ni ng anount of the benefits secured to be
provided during the first 10 years after the date the claimis
filed, and 5 percent of the benefits secured after 10 years.
The judge of conpensation clains shall not approve a

conpensation order, a joint stipulation for |unp-sum

settlenent, a stipulation or agreenent between a clai nant and

his or her attorney, or any other agreenent related to

benefits under this chapter that provides for an attorney's

fee in excess of the anobunt permitted by this section. The

judge of conpensation clainms is not required to approve any

retai ner agreenent between the clainant and his or her

attorney. The retainer agreenent as to fees and costs nmay not
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be for conpensation in excess of the anount all owed under this
sect i on. However—TFhe—judge—ef—conpensation—ctarns—shat+
d he—f ol tow : . I I .

(2) In awarding a reasenabte claimant's attorney's
fee, the judge of conpensation clainms shall consider only
t hose benefits secured by te—the—etarmant—that the attorney +s

responstblte—for—seecuring. An attorney is not entitled to

attorney's fees for representation in any issue that was ri pe,

due, and owi ng and that reasonably could have been addressed,

but was not addressed, during the pendency of other issues for

the sane injury. The anpbunt, statutory basis, and type of

benefits obtained through | egal representation shall be |isted
on all attorney's fees awarded by the judge of conpensation
clains. For purposes of this section, the term"benefits
secured" nmeans—benefits—obtained—as—aresutt—of thectaimant—s

oy I . I w . T
etatmfor—benefits—However—sueh—term does not incl ude
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1| future nedical benefits to be provided on any date nore than 5
2| years after the date the claimis filed. In the event an offer
3| to settle an issue pending before a judge of conpensation
4| clains, including attorney's fees as provided for in this
5] section, is communicated in witing to the claimant or the
6| claimant's attorney at |east 30 days prior to the trial date
7 | on such issue, for purposes of calculating the anpbunt of
8| attorney's fees to be taxed agai nst the enployer or carrier
9] the term"benefits secured" shall be deened to include only
10 | that anpbunt awarded to the clai nant above the ampbunt specified
11)in the offer to settle. If nultiple issues are pending bhefore
12 | the judge of conpensation clains, said offer of settlenent
13 | shall address each issue pending and shall state explicitly
14 | whether or not the offer on each issue is severable. The
15| witten offer shall al so unequivocally state whether or not it
16 | i ncludes nedical witness fees and expenses and all other costs
17 | associated with the claim
18 (3) |If any party the—<etaiwant should prevail in any
19 | proceedi ngs before a judge of conpensation clains or court,
20| there shall be taxed against the nonprevailing party enptoyer
21 | the reasonabl e costs of such proceedings, not to include the
22 | attorney's fees ef—the—etarmant. A claimant shall be
23 | responsible for the paynent of her or his own attorney's fees,
24 | except that a clainmant shall be entitled to recover a
25| reasonable attorney's fee froma carrier or enployer:
26 (a) Against whom she or he successfully asserts a
27 | petition for nedical benefits only, if the claimant has not
28 | filed or is not entitled to file at such tine a claimfor
29 | disability, permanent inpairnent, wage-loss, or death
30 | benefits, arising out of the sane accident;
31
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1 (b) In any case in which the enployer or carrier files
2| a response to petition denying benefits with the Ofice of the
3 | Judges of Conpensation Cains and the injured person has
4 | enpl oyed an attorney in the successful prosecution of the
5| petition;
6 (c) In a proceeding in which a carrier or enployer
7 | denies that an accident occurred for which conpensation
8 | benefits are payable, and the clainmant prevails on the issue
9| of conpensability; or
10 (d) In cases where the claimnt successfully prevails
11 ] in proceedings filed under s. 440.24 or s. 440. 28.
12
13 | Regardl ess of the date benefits were initially requested,
14 | attorney's fees shall not attach under this subsection unti
15 ] 30 days after the date the carrier or enployer, if
16 | self-insured, receives the petition. taapptyingthefactors

21 ; ; ;
22 (7) |If an attorney's fee is owed under paragraph
23 |(3)(a), the judge of conpensation clains nmay approve an

24 | alternative attorney's fee not to exceed $1,500 only once per
25| accident, based on a maxi mumhourly rate of $150 per hour, if
26 | the judge of conpensation clains expressly finds that the

27 | attorney's fee anount provided for in subsection (1), based on
28 | benefits secured, fails to fairly conpensate the attorney for
29 | di sputed nedical -only clains as provided in paragraph (3)(a)
30| and the circunmstances of the particular case warrant such

31| action.
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Section 27. Subsection (7) is added to section 440. 38,
Fl orida Statutes, to read

440.38 Security for conpensation; insurance carriers
and self-insurers.--

(7) Any enployer who neets the requirenents of

subsection (1) through a policy of insurance issued outside of

this state nust at all tinmes, with respect to all enpl oyees

working in this state, maintain the required coverage under a

Fl ori da endorsenent using Florida rates and rul es pursuant to

payroll reporting that accurately reflects the work perforned

in this state by such enpl oyees.

Section 28. Subsections (2) and (6) of section
440. 381, Florida Statutes, are anended to read:

440.381 Application for coverage; reporting payroll
payrol | audit procedures; penalties.--

(2) Subnission of an application that contains fal se,

m sl eading, or inconplete infornmation provided with the

pur pose of avoiding or reducing the anount of prem uns for

wor kers' conpensation coverage is a felony of the second

degree, punishable as provided in s. 775.082, s. 775.083, or

S. 775.084. The application nust contain a statenent that the
filing of an application containing fal se, nisleading, or

i nconplete informati on provided with the purpose of avoiding
or reducing the anmount of premuns for workers' conpensation
coverage is a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084. The
application nust contain a sworn statenent by the enpl oyer
attesting to the accuracy of the information subnmitted and
acknowl edgi ng the provisions of fornmer s. 440.37(4). The
application nust contain a sworn statenent by the agent
attesting that the agent explained to the enployer or officer

161

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N D WNPRER O

ENROLLED
2003 Legislature SB 50-A, 2nd Engrossed

the classification codes that are used for prem um
cal cul ati ons.

(6)(a) If an enployer understates or conceals payroll
or msrepresents or conceal s enpl oyee duties so as to avoid
proper classification for preniumcalcul ations, or
m srepresents or conceals infornmation pertinent to the
conputati on and application of an experience rating
nodi fication factor, the enployer, or the enployer's agent or
attorney, shall pay to the insurance carrier a penalty of 10
times the anount of the difference in premumpaid and the
anount the enpl oyer should have paid and reasonable attorney's
fees. The penalty may be enforced in the circuit courts of
this state.

(b) |If the departnent determ nes that an enpl oyer has

materially understated or conceal ed payroll, has materially

m srepresented or conceal ed enpl oyee duties so as to avoid

proper classification for prenmiumcal cul ati ons, or has

materially misrepresented or conceal ed i nfornmati on pertinent

to the conputation and application of an experience rating

nodi fication factor, the departnent shall immediately notify

the enployer's carrier of such deternination. The carrier

shal|l commence a physical onsite audit of the enployer within

30 days after receiving notification fromthe departnent. I|f

the carrier fails to comence the audit as required by this

section, the departnment shall contract with auditing

professionals to conduct the audit at the carrier's expense. A

copy of the carrier's audit of the enployer shall be provided

to the departnent upon conpletion. The carrier is not required

to conduct the physical onsite audit of the enpl oyer as set

forth in this paragraph if the carrier gives witten notice of

cancellation to the enployer within 30 days after receiving
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notification fromthe departnent of the material

m srepresentati on, understatenent, or conceal nent and an audit

is conducted in conjunction with the cancell ation
Section 29. Subsection (3) of section 440.42, Florida
Statutes, is anended to read:

440.42 |Insurance policies; liability.--

(3) No contract or policy of insurance issued by a
carrier under this chapter shall expire or be cancel ed unti
at | east 30 days have el apsed after a notice of cancellation
has been sent to the departnent and to the enpl oyer in
accordance with the provisions of s. 440.185(7). For
cancel |l ati on due to nonpaynent of premium the insurer shal

mail notification to the enployer at |east 10 days prior to

the effective date of the cancell ation. However, when

duplicate or dual coverage exists by reason of two different
carriers having issued policies of insurance to the sane
enpl oyer securing the sane liability, it shall be presuned
that only that policy with the later effective date shall be
in force and that the earlier policy term nated upon the
effective date of the latter. In the event that both policies
carry the sane effective date, one of the policies nay be
cancel ed instanter upon filing a notice of cancellation with
t he departnent and serving a copy thereof upon the enployer in
such manner as the departnent prescribes by rule. The
departnment may by rule prescribe the content of the notice of
retroactive cancellation and specify the tine, place, and
manner in which the notice of cancellation is to be served.
Section 30. Paragraph (a) of subsection (4) of section
440.49, Florida Statutes, is anended to read:
440.49 Limtation of liability for subsequent injury
t hrough Special Disability Trust Fund. --
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(4) PERMANENT | MPAI RVENT OR PERMANENT TOTAL
Dl SABI LI TY, TEMPORARY BENEFI TS, MEDI CAL BENEFI TS, OR ATTENDANT
CARE AFTER OTHER PHYSI CAL | MPAI RMVENT. - -

(a) Pernmanent inpairnment.--1f an enpl oyee who has a
preexi sting pernmanent physical inpairnent incurs a subsequent
permanent inpairnment frominjury or occupational disease
arising out of, and in the course of, her or his enpl oynent
which nerges with the preexisting permanent physica
i mpai rnent to cause a pernmanent inpairnent, the enployer
shall, in the first instance, pay all benefits provided by
this chapter; but, subject to the |linmtations specified in
subsection (6), such enployer shall be reinbursed fromthe
Special Disability Trust Fund created by subsection (9) for 50
percent of all inpairnment benefits which the enpl oyer has been
required to provide pursuant to s. 440.15(3)(a)yas a result of
t he subsequent acci dent or occupational disease.

Section 31. Subsection (6) of section 440.491, Florida
Statutes, is anended to read:

440. 491 Reenpl oynent of injured workers;
rehabilitation.--

(6) TRAI NI NG AND EDUCATI ON. - -

(a) Upon referral of an injured enployee by the
carrier, or upon the request of an injured enployee, the
departnment shall conduct a training and education screening to
determ ne whether it should refer the enpl oyee for a
vocational evaluation and, if appropriate, approve training
and education or other vocational services for the enpl oyee.
The departnent may not approve fornal training and education
prograns unless it determ nes, after consideration of the
reenpl oynent assessnent, pertinent reenploynent status reviews
or reports, and such other relevant factors as it prescribes

164

CODING:Words st+ieken are del etions; words underlined are additions.




© 00 N o O b~ WDN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIRPLO O N D WNPER O

ENROLLED
2003 Legislature SB 50-A, 2nd Engrossed

by rule, that the reenploynent plan is likely to result in
return to suitable gainful enploynent. The departnent is

aut hori zed to expend noneys fromthe Wrkers' Conpensation

Adm ni stration Trust Fund, established by s. 440.50, to secure
appropriate training and education at a comunity coll ege

establ i shed under part |IIl of chapter 240 or at a

vocational -techni cal school established under s. 230.63,0r to

secure other vocational services when necessary to satisfy the
reconmendati on of a vocational evaluator. As used in this

par agraph, "appropriate training and education" includes

securing a general education diplom (GED), if necessary. The

departnent shall establish training and educati on standards
pertaining to enployee eligibility, course curricula and
duration, and associ ated costs.

(b) \When tt+—appears—that an enpl oyee who has attai ned

maxi nrum nedi cal inprovenent is unable to earn at |east 80

percent of the conpensation rate and requires training and

education to obtain suitable gainful enploynent, the enpl oyer
or carrier shall pay the enpl oyee additional training and

educati on tenporary total conpensation benefits while the

enpl oyee receives such training and education for a period not
to exceed 26 weeks, which period may be extended for an

addi tional 26 weeks or less, if such extended period is
determ ned to be necessary and proper by a judge of
conpensation clainms. The benefits provided under this

par agraph shall not be in addition to the 104 weeks as

specified in s. 440.15(2). However, a carrier or enployer is

not precluded fromvoluntarily paying additional tenporary
total disability conpensation beyond that period. If an

enpl oyee requires tenporary residence at or near a facility or
an institution providing training and education which is
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| ocated nore than 50 niles away fromthe enpl oyee's customary
resi dence, the reasonabl e cost of board, |odging, or travel
nmust be borne by the departnent fromthe Wrkers' Conpensation
Adm ni stration Trust Fund established by s. 440.50. An

enpl oyee who refuses to accept training and education that is
reconmended by the vocational eval uator and consi dered
necessary by the departnment will forfeit any additiona

training and education benefits and any additional paynment for

| ost wages under this chapter. The departnent shall adopt

rules to inplenent this section, which shall include

requi rements placed upon the carrier to notify the injured

enpl oyee of the availability of training and education

benefits as specified in this chapter. The departnent shal

al so include infornmation regarding the eligibility for

training and education benefits in informational nmaterials

specified in ss. 440.207 and 440. 40 +s—subject—to—a50-perecent

Section 32. Section 440.525, Florida Statutes, is
anended to read:
440.525 Examination and investigation of carriers and

cl ai ns-handling entities.--

(1) The departnent nmmy exam ne, or investigate any

each carrier, third-party adninistrator, servicing agent, or

other clains-handling entity as often as is warranted to

ensure that it is earrters—are fulfilling its thei+
obligations under this chapter thetaw The—exanmnation—rmay
od—of—t] . . . el
. . o

(2) An examination may cover any period of the

carrier's, third-party adnmnistrator's, servicing agent's, or
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1| other clains-handling entity's operations since the |ast

2 | previous exam nation. An investigation based upon a reasonabl e
3| belief by the departnent that a material violation of this

4 | chapter has occurred nmay cover any tine period, but nay not

5| predate the | ast examination by nore than 5 years. The

6 | departnent nmay by rule establish procedures, standards, and

7| protocols for exaninations and investigations. |If the

8 | departnent finds any violation of this chapter, it nmay inpose
9| adm nistrative penalties pursuant to this chapter. |If the

10 | departnent finds any self-insurer in violation of this

11 | chapter, it may take action pursuant s. 440.38(3).

12 | Examinations or investigations by the departnent may address,
13| but are not limted to addressing, patterns or practices of

14 | unreasonabl e delay in clainms handling; tineliness and accuracy
15| of paynents and reports under ss. 440.13, 440.16, and 440. 185;
16 | or patterns or practices of harassnent, coercion, or

17 | intinmdation of claimnts. The departnent nmay al so specify by
18 | rul e the docunentation to be maintained for each claimfile.
19 (3) As to any exam nation or investigation conducted
20 | under this chapter, the departnent shall have the power to
21 | conduct onsite inspections of clains records and docunentation
22 | of a carrier, third-party adm nistrator, servicing agent, or
23 | other clains-handling entity, and conduct interviews, both
24 | sworn and unsworn, of clains-handling personnel. Carriers,
25| third-party adninistrators, servicing agents, and other
26 | clains-handling entities shall nmake all clainms records,
27 | docunent ati on, communi cati on, and correspondence available to
28 | departnent personnel during regul ar business hours. If any
29 | person fails to conply with a request for production of
30| records or docunents or fails to produce an enpl oyee for
31| interview, the departnent may conpel production or attendance
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1| by subpoena. The results of an exam nation or investigation
2| shall be provided to the carrier, third-party adm ni strator
3| servicing agent, or other clains-handling entity in a witten
4 | report setting forth the basis for any violations that are
5| asserted. Such report is agency action for purposes of chapter
6 | 120, and the aggrieved party may request a proceedi ng under s.
71 120.57 with regard to the findings and concl usion of the
8| report.
9 (4) |If the departnent finds that violations of this
10 | chapter have occurred, the departnent nay inpose an
11| adninistrative penalty upon the offending entity or entities.
12 | For each offending entity, such penalties shall not exceed
13 [$2,500 for each pattern or practice constituting nonwillfu
14 | violation and shall not exceed an aggregate amount of $10, 000
15 ) for all nonwillful violations arising out of the sane action
16 | If the departnent finds a pattern of practice that constitutes
17 ) a willful violation, the departnent nmay inpose an
18 | adninistrative penalty upon each offending entity not to
19 | exceed $20,000 for each willful pattern or practice. Such
20| fines shall not exceed $100,000 for all willful violations
21| arising out of the sane action. No penalty assessed under this
22 | section may be recouped by any carrier in the rate base, the
23| premium or any rate filing. Any adnministrative penalty
24 | i nposed under this section for a nonwillful violation shal
25| not duplicate an administrative penalty inposed under another
26 | provision of this chapter or the Insurance Code. The
27 | departnent may adopt rules to inplenent this section. The
28 | departnent shall adopt penalty guidelines by rule to set
29 | penalties under this chapter
30 Section 33. Subsection (2) of section 627.162, Florida
31| Statutes, is anended to read:
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627.162 Requirenents for premuminstallnents;
del i nquency, collection, and check return charges; attorney's
fees.--

(2) Insurers providing workers' conpensation coverage
under chapter 440 may charge the insured a delinquency and
collection fee on each installnent in default for a period of
not less than 5 days in an anount not to exceed$25%$16 or 5
percent of the delinquent installnent, whichever is greater
Only one such delinquency and collection fee may be coll ected
on any such installnment regardl ess of the period during which
it remains in default.

Section 34. Section 627.285, Florida Statutes, is
created to read

627. 285 | ndependent actuarial peer review of workers

conpensation rating organi zation.--The Financial Services

Conmi ssion shall at |east once every other year contract for

an i ndependent actuarial peer review and analysis of the

rat enaki ng processes of any licensed rating organi zati on that

nmakes rate filings for workers' conpensation insurance and the

rati ng organi zation shall fully cooperate in the peer review

The contract shall require subnission of a final report to the

conm ssion, the President of the Senate, and the Speaker of

t he House of Representatives by February 1. The first report
shall be submtted by February 1, 2004. The costs of the
i ndependent actuarial peer review shall be paid fromthe

Wor kers' Conpensation Adnministration Trust Fund.

Section 35. Effective July, 1, 2003, paragraphs (b),
(c), and (d) of subsection (4) of section 627.311, Florida
Statutes, are anended to read

627.311 Joint underwriters and joint reinsurers.--

(4)
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(b) The operation of the plan is subject to the
supervi sion of a 9-nenber i3-rerber board of governors. The
board of governors shall be conprised of:

1. Three nenbers appointed by the Financial Services

Conmi ssi on. Each nmenber appoi nted by the conm ssi on shal

serve at the pleasure of the conm ssion
2.+ Two Five of the 20 donestic insurers, as defined
ins. 624.06(1), having the largest voluntary direct preniuns

witten in this state for workers' conpensation and enpl oyer's
liability insurance, which shall be elected by those 20
donesti c insurers;

3.2~ Two Five of the 20 foreign insurers as defined in
S. 624.06(2) having the | argest voluntary direct preniuns
witten in this state for workers' conpensation and enpl oyer's
liability insurance, which shall be elected by those 20
foreign insurers;

3I—one—person—who—shat—serve—as—the—chat+——appoeinted
I I . ;

4, One person appointed by the | argest property and
casualty insurance agents' association in this state; and

5. The consuner advocate appoi nted under s. 627.0613
or the consuner advocate's designee.

Each board nenber shall serve a 4-year termand nay serve
consecutive terms. A vacancy on the board shall be filled in

t he sanme nanner as the original appointnent for the unexpired

portion of the term The Financial Services Conm ssion shal

desi gnate a nenber of the board to serve as chair.No board

nmenber shall be an insurer which provides service to the plan
or which has an affiliate which provides services to the plan
or which is serviced by a service conpany or third-party
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admi ni strator which provides services to the plan or which has
an affiliate which provides services to the plan. The ninutes,
audits, and procedures of the board of governors are subject
to chapter 119.

(c) The operation of the plan shall be governed by a
pl an of operation that is prepared at the direction of the
board of governors. The plan of operation nmay be changed at
any tinme by the board of governors or upon request of the
departnment. The plan of operation and all changes thereto are
subj ect to the approval of the departnent. The plan of
operation shall:

1. Authorize the board to engage in the activities
necessary to inplenent this subsection, including, but not
limted to, borrow ng noney.

2. Develop criteria for eligibility for coverage by
the plan, including, but not linmted to, docunented rejection
by at least two insurers which reasonably assures that
i nsureds covered under the plan are unable to acquire coverage
in the voluntary market. Any insured nay voluntarily elect to
accept coverage froman insurer for a preniumequal to or
greater than the plan premumif the insurer witing the
coverage adheres to the provisions of s. 627.171

3. Require notice fromthe agent to the insured at the
time of the application for coverage that the application is
for coverage with the plan and that coverage may be avail abl e
t hrough an insurer, group self-insurers' fund, commerci al
sel f-insurance fund, or assessable nutual insurer through
anot her agent at a | ower cost.

4. Establish prograns to encourage insurers to provide
coverage to applicants of the plan in the voluntary nmarket and
to insureds of the plan, including, but not limted to:
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a. Establishing procedures for an insurer to use in
notifying the plan of the insurer's desire to provide coverage
to applicants to the plan or existing insureds of the plan and
in describing the types of risks in which the insurer is
i nterested. The description of the desired risks nust be on a
f orm devel oped by the plan.

b. Developing forns and procedures that provide an
insurer with the information necessary to determ ne whet her
the insurer wants to wite particular applicants to the plan
or insureds of the plan.

c. Devel oping procedures for notice to the plan and
the applicant to the plan or insured of the plan that an
insurer will insure the applicant or the insured of the plan
and notice of the cost of the coverage offered; and devel opi ng
procedures for the selection of an insuring entity by the
applicant or insured of the plan

d. Provide for a narket-assistance plan to assist in
the placenent of enployers. Al applications for coverage in
the plan received 45 days before the effective date for
coverage shall be processed through the market-assi stance
pl an. A narket-assi stance plan specifically designed to serve
t he needs of small good policyhol ders as defined by the board
nmust be finalized by January 1, 1994.

5. Provide for policy and clains services to the
i nsureds of the plan of the nature and quality provided for
insureds in the voluntary narket.

6. Provide for the review of applications for coverage
with the plan for reasonabl eness and accuracy, using any
avail able historic information regarding the insured.

7. Provide for procedures for auditing insureds of the
pl an which are based on reasonabl e busi ness judgnent and are
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designed to nmaxinize the likelihood that the plan will coll ect
t he appropriate prem uns.

8. Authorize the plan to ternminate the coverage of and
refuse future coverage for any insured that submits a
fraudul ent application to the plan or provides fraudul ent or
grossly erroneous records to the plan or to any service
provider of the plan in conjunction with the activities of the
pl an.

9. Establish service standards for agents who subnmit
busi ness to the plan.

10. Establish criteria and procedures to prohibit any
agent who does not adhere to the established service standards
from placi ng business with the plan or receiving, directly or
indirectly, any conmi ssions for business placed with the plan

11. Provide for the establishnment of reasonable safety
prograns for all insureds in the plan. Al insureds of the

pl an nust participate in the safety program

12. Authorize the plan to termi nate the coverage of
and refuse future coverage to any insured who fails to pay
prem uns or surcharges when due; who, at the tinme of
application, is delinquent in paynents of workers
conpensation or enployer's liability insurance prem uns or
surcharges owed to an insurer, group self-insurers' fund,
commerci al self-insurance fund, or assessabl e nutual insurer
licensed to wite such coverage in this state; or who refuses
to substantially conply with any safety prograns reconmended
by the pl an.

13. Authorize the board of governors to provide the
services required by the plan through staff enployed by the
pl an, through reasonably conpensated service providers who
contract with the plan to provide services as specified by the
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board of governors, or through a conbination of enpl oyees and
servi ce providers.

14. Provide for service standards for service
providers, nethods of deternining adherence to those service
st andards, incentives and disincentives for service, and
procedures for term nating contracts for service providers
that fail to adhere to service standards.

15. Provide procedures for selecting service providers
and standards for qualification as a service provider that
reasonably assure that any service provider selected wll
continue to operate as an ongoi ng concern and is capabl e of
providing the specified services in the manner requir ed.

16. Provide for reasonable accounting and
data-reporting practices.

17. Provide for annual review of costs associated with
the administration and servicing of the policies issued by the
plan to deternine alternatives by which costs can be reduced.

18. Authorize the acquisition of such excess insurance
or reinsurance as is consistent with the purposes of the plan

19. Provide for an annual report to the departnent on
a date specified by the departnent and containing such
information as the departnent reasonably requires.

20. Establish multiple rating plans for various
classifications of risk which reflect risk of |oss, hazard
grade, actual |osses, size of prem um and conpliance with
| oss control. At |east one of such plans nust be a
preferred-rating plan to acconmpdate snal |l - prem um
policyhol ders with good experience as defined in
sub- subpar agraph 22. a.

21. Establish agent commi ssion schedul es.

22. Establish four three subplans as foll ows:
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a. Subplan "A" nust include those insureds whose
annual prem um does not exceed $2,500 and who have neither
incurred any lost-tine clains nor incurred nedical-only clains
exceedi ng 50 percent of their premiumfor the inmrediate 2
years.

b. Subplan "B" nust include insureds that are
enpl oyers identified by the board of governors as high-risk
enpl oyers due solely to the nature of the operations being
perforned by those insureds and for whom no nmarket exists in
the voluntary nmarket, and whose experience nodifications are
| ess than 1.00.

c. Subplan "C' nust include all ether insureds within
the plan that are not eligible for subplan "A " subplan "B,"

or subplan "D."

d. Subplan "D' nust include any enpl oyer, regardl ess

of the length of tinme for which it has conducted busi ness

operati ons, which has an experience nodification factor of

1.10 or less and either enploys 15 or fewer enployees or is an

organi zation that is exenpt fromfederal incone tax pursuant

to s. 501(c)(3) of the Internal Revenue Code and receives nore

than 50 percent of its funding fromgifts, grants, endowrents,

or federal or state contracts. The rate plan for subplan "D’

shall be the sanme rate plan as the plan approved under ss.

627.091-627. 151 and each participant in subplan "D' shall pay

the prenmium determ ned under such rate plan, plus a surcharge

determ ned by the board to be sufficient to ensure that the

pl an does not conpete with the voluntary market rate for any

participant, but not to exceed 25 percent. However, the

surcharge shall not exceed 10 percent for an organization that

is exenpt fromfederal incone tax pursuant to s. 501(c)(3) of

the I nternal Revenue Code.
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23. Provide for a depopulation programto reduce the

nunber of insureds in subplan "D." If an enpl oyer insured

t hrough subplan "D' is offered coverage froma voluntary

mar ket carrier:

a. During the first 30 days of coverage under the

subpl an;
b. Before a policy is issued under the subplan

c. By issuance of a policy upon expiration or

cancel l ation of the policy under the subplan; or

d. By assunption of the subplan's obligation with

respect to an in-force policy,

that enployer is no longer eligible for coverage through the

plan. The premiumfor risks assunmed by the voluntary market

carrier nust be the sane premumplus, for the first 2 years,

the surcharge as determ ned in sub-subparagraph 22.d. A

prem um under this subparagraph, including surcharge, is

deened approved and is not an excess prem um for purposes of
s. 627.171.
24. Require that policies issued under subplan "D' and

applications for such policies nust include a notice that the

policy issued under subplan "D' could be replaced by a policy

i ssued froma voluntary market carrier and that, if an offer

of coverage is obtained froma voluntary narket carrier, the

policyholder is no longer eligible for coverage through

subplan "D." The notice nust al so specify that acceptance of

coverage under subplan "D' creates a concl usive presunption

that the applicant or policyholder is aware of this potential

(d)1. The plan nmust be funded through actuarially
sound prem uns charged to insureds of the plan
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2. The plan may issue assessable policies only to
those insureds in subplan "C-" and subplan "D." Subject to

verification by the departnent, the board nay | evy assessnents

agai nst insureds in subplan "C' or subplan "D," on a pro rata

earned premiumbasis, to fund any deficits that exist in those

subpl ans. Assessnents | evi ed agai nst subplan "C' participants

shall cover only the deficits attributable to subplan "C " and

assessnents | evied agai nst subplan "D' partici pants shal

cover only the deficits attributable to subplan "D." In no

event nmay the plan | evy assessnents agai nst any person or

entity, except as authorized by this paragraph. Those

assessabl e policies nust be clearly identified as assessabl e
by containing, in contrasting color and in not |ess than
10-point type, the followi ng statenents: "This is an
assessable policy. If the plan is unable to pay its
obligations, policyholders will be required to contribute on a
pro rata earned prem um basis the noney necessary to neet any
assessnment |evied."

3. The plan may issue assessable policies with
differing terms and conditions to different groups within
subpl ans "C' and "D'the—ptanr when a reasonabl e basis exists
for the differentiation.

4. The plan may offer rating, dividend plans, and
ot her plans to encourage | oss prevention prograns.
Section 36. Paragraphs (c) and (e) of subsection (3)
of section 921.0022, Florida Statutes, are anended to read:
921.0022 Crimnal Punishnment Code; offense severity
ranki ng chart. --
(3) OFFENSE SEVERI TY RANKI NG CHART
Fl ori da Fel ony Descri ption
Statute Degr ee
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1 (c) LEVEL 3
2| 316.193(2)(b) 3rd Fel ony DU, 3rd conviction
3| 316.1935(2) 3rd Fleeing or attenpting to el ude
4 | aw enforcenent officer in marked
5 patrol vehicle with siren and
6 | ights activat ed.
7 | 319. 30(4) 3rd Possessi on by junkyard of notor
8 vehicle with identification
9 nunber pl ate renoved.
10 ] 319.33(1) (a) 3rd Alter or forge any certificate of
11 title to a notor vehicle or
12 nobi | e home.
13 ] 319.33(1) (c) 3rd Procure or pass title on stolen
14 vehi cl e.
15| 319. 33(4) 3rd Wth intent to defraud, possess
16 sell, etc., a blank, forged, or
17 unlawful |y obtained title or
18 regi stration.
19 | 327.35(2)(b) 3rd Fel ony BUI .
20 | 328.05(2) 3rd Possess, sell, or counterfeit
21 fictitious, stolen, or fraudul ent
22 titles or bills of sale of
23 vessel s.
24 | 328.07(4) 3rd Manuf act ure, exchange, or possess
25 vessel with counterfeit or wong
26 | D nunber .
27 | 376.302(5) 3rd Fraud rel ated to rei nbursenent
28 for cleanup expenses under the
29 I nland Protection Trust Fund.
30
31
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1| 440. 105(3) (b) 3rd
2

3

4 | 440.1051(3) 3rd
5

6

7 | 501. 001(2) (b) 2nd
8

9

10 | 697. 08 3rd
11 | 790. 15(3) 3rd
12

13 | 796. 05( 1) 3rd
14 | 806. 10( 1) 3rd
15

16

17 | 806. 10( 2) 3rd
18

19
20 | 810. 09(2) (c) 3rd
21
22
23 | 812.014(2) (c) 2. 3rd
24
25 | 812.0145(2) (c) 3rd
26
27
28 | 815. 04( 4) (b) 2nd
29
30
31

SB 50-A, 2nd Engrossed

Recei pt of fee or consideration

wi t hout approval by judge of

conpensati on cl ai ns.

Fal se report of workers

conpensation fraud or retaliation

for maki ng such a report.

Tanpers with a consuner product
or the container using materially
fal se/ m sl eadi ng i nformati on.
Equi ty ski mm ng.

Person directs another to

di scharge firearmfrom a vehicl e.
Li ve on earnings of a prostitute.
Mal i ci ously injure, destroy, or
interfere with vehicles or

equi pnent used in firefighting.
Interferes with or assaults
firefighter in performnce of
duty.

Trespass on property other than
structure or conveyance arned
with firearm or dangerous weapon.
Grand theft; $5,000 or nore but

| ess than $10, 000.

Theft from person 65 years of age
or older; $300 or npre but |ess

t han $10, 000.

Conmput er offense devised to
defraud or obtain property.
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1| 817.034(4)(a)3. 3rd Engages in schene to defraud
2 (Florida Communi cati ons Fraud
3 Act), property valued at |ess
4 t han $20, 000.
51| 817. 233 3rd Burning to defraud insurer
6| 817.234(8) & 9) 3rd Unl awful solicitation of persons
7 i nvol ved in nmotor vehicle
8 acci dents.
9] 817.234(11) (a) 3rd | nsurance fraud; property val ue
10 | ess than $20, 000.
11 ] 817.505(4) 3rd Pati ent brokering
12| 828.12(2) 3rd Tortures any aninmal with intent
13 to inflict intense pain, serious
14 physical injury, or death.
15 ] 831.28(2)(a) 3rd Counterfeiting a paynent
16 instrument with intent to defraud
17 or possessing a counterfeit
18 payment instrunent.
19 | 831. 29 2nd Possessi on of instrunents for
20 counterfeiting drivers' |icenses
21 or identification cards.
22 | 838.021(3)(b) 3rd Threatens unlawful harmto public
23 servant.
24 | 843. 19 3rd Injure, disable, or kill police
25 dog or horse.
26 | 870.01(2) 3rd Riot; inciting or encouraging
27
28
29
30
31

180

CODING:Words st+ieken are deletions; words underlined are additions.




ENRCLLED

2003 Legislature SB 50-A, 2nd Engrossed

1| 893.13(1)(a)2. 3rd Sell, manufacture, or deliver

2 cannabis (or other s.

3 893.03(1)(c), (2)(c)1., (2)(c)2.
4 (2)(c)3., (2)(c)5., (2)(c)6.,

5 (2)(c)7., (2)(c)8., (2)(c)9.,

6 (3), or (4) drugs).

71 893.13(1)(d)2. 2nd Sell, manufacture, or deliver s.
8 893.03(1)(c), (2)(c)1., (2)(c)2.
9 (2)(c)3., (2)(c)5., (2)(c)6.,

10 (2)(c)7., (2)(c)8., (2)(c)o9.

11 (3), or (4) drugs within 200 feet
12 of university or public park

13 ] 893. 13(1) (f) 2. 3rd Sell, manufacture, or deliver s.
14 893.03(1)(c), (2)(c)1., (2)(c)2.
15 (2)(c)3., (2)(c)5., (2)(c)6.

16 (2)(c)7., (2)(c)8., (2)(c)o9.

17 (3), or (4) drugs within 200 feet
18 of public housing facility.

19 | 893. 13(6) (a) 3rd Possessi on of any controlled
20 substance ot her than fel ony
21 possessi on of cannabi s.
22 | 893.13(7)(a)8. 3rd Wthhold information from
23 practitioner regardi ng previous
24 recei pt of or prescription for a
25 control |l ed substance.
26 | 893.13(7)(a)09. 3rd Cbtain or attenpt to obtain
27 control | ed substance by fraud,
28 forgery, msrepresentation, etc.
29| 893.13(7) (a) 10. 3rd Affix false or forged label to
30 package of controll ed substance.
31
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3rd

3rd

3rd

3rd

SB 50-A, 2nd Engrossed

Furni sh fal se or fraudul ent

mat eri al information on any
docunent or record required by
chapt er 893.

Knowi ngly assist a patient, other
person, or owner of an animal in
obtaining a controll ed substance
t hrough deceptive, untrue, or
fraudul ent representations in or
related to the practitioner's
practice.

Enpl oy a trick or schene in the
practitioner's practice to assist
a patient, other person, or owner
of an animal in obtaining a
control |l ed substance.

Knowi ngly wite a prescription
for a controlled substance for a
fictitious person.

Wite a prescription for a
control |l ed substance for a
patient, other person, or an
animal if the sole purpose of
witing the prescriptionis a
nonetary benefit for the
practitioner.

Al ter, destroy, or concea

i nvestigation evidence.

I ntroduce contraband to
correctional facility.
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47(1)(c) 2nd Possess contraband whil e upon the
grounds of a correctiona
institution.

3141 3rd Escapes froma juvenile facility
(secure detention or residential
commtnent facility).

(e) LEVEL 5

027(1) (a) 3rd Acci dents invol ving persona
injuries, failure to stop;
| eavi ng scene.

1935(4) 2nd Aggravat ed fl eeing or el uding

34(6) 3rd Carel ess operation of notor
vehi cl e with suspended |icense,
resulting in death or serious
bodily injury.

30(5) 3rd Vessel accidents involving
personal injury; |eaving scene.

0041(11) (b) 3rd Donat e bl ood, plasm, or organs
knowi ng HI V positive.

10(1) (g) 2nd Failure to obtain workers

1| 944.
2

3

4] 985.
5

6

7

8 | 316.
9
10
11| 316.
12| 322.
13
14
15
16 | 327.
17

18 | 381.
19
20
21 | 440.
22
23| 440
24
25
26 | 440
27
28
29
30
31| 790.

CODING:WOrds st+rieken are del etions;

conpensati on cover age.

. 105(5) 2nd Unl awful solicitation for the

pur pose of nmki ng workers

conpensati on cl ai ns.

. 381(2) 2nd Subm ssion of false, nisleading

or inconplete information with

t he purpose of avoiding or

reduci ng workers' conpensation

prem uns.
01(2) 3rd Carrying a concealed firearm
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1] 790.
2
31 790.
4
51 790.
6
71 790.
8
9 | 800.
10
11 | 800.
12
13 | 806.
14
15
16 | 812.
17
18
19 | 812.
20
21
22 | 812.
23
24 | 812.
25| 812.
26
27| 817.
28
29 | 817.
30
31
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162

163( 1)

221(1)

23

04(6) (c)

04(7) (c)

111(1)

0145(2) (b)

015( 8)

019(1)

131(2) (b)
16(2)

034(4) (a) 2.

234(11) (b)

2nd

2nd

2nd

2nd

3rd

2nd

3rd

2nd

3rd

2nd

3rd
3rd

2nd

2nd

SB 50-A, 2nd Engrossed

Threat to throw or discharge
destructive device.

Fal se report of deadly expl osive
or weapon of mass destruction.
Possessi on of short-barrel ed

shot gun or nmachi ne gun.

Fel ons i n possession of firearns
or el ectronic weapons or devi ces.
Lewd or | ascivious conduct;

of fender | ess than 18 years.

Lewd or | ascivious exhibition;

of fender 18 years or ol der
Possess, manufacture, or dispense
fire bonb with intent to damage
any structure or property.

Theft from person 65 years of age
or ol der; $10,000 or nore but

| ess than $50, 000.

Retail theft;

val ued at $300 or nobre and one or

property stolen is

nore specified acts.
Stol en property; dealing in or
trafficking in.

Robbery by sudden snat chi ng.
Owni ng,
a chop shop.

operating, or conducting
Communi cati ons fraud, val ue

$20, 000 to $50, 000.

| nsurance fraud; property val ue
$20, 000 or nore but |ess than
$100, 000.
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817.

817.

825.

827.

8309.

843.

874.

893.

568(2) (b)

625(2) (b)

1025( 4)

071(4)

13(2) (b)

01

05(2)

13(1) (a) 1.

2nd

2nd

3rd

2nd

2nd

3rd

2nd

2nd

SB 50-A, 2nd Engrossed

Fraudul ent use of persona
identification information; val ue
of benefit, services received,
payment avoi ded, or anpunt of
injury or fraud, $75,000 or nore.
Second or subsequent fraudul ent
use of scanni ng device or
reencoder .

Lewd or | ascivious exhibition in
the presence of an elderly person
or disabled adult.

Possess with intent to pronote
any phot ographic material, notion
picture, etc., which includes
sexual conduct by a child.

Fal si fying records of an

i ndividual in the care and
custody of a state agency

i nvol ving great bodily harm or
deat h.

Resi st officer with violence to
person; resist arrest with

vi ol ence.

Encour agi ng or recruiting another
to join a crimnal street gang;
second or subsequent offense.
Sell, manufacture, or deliver
cocai ne (or other s.
893.03(1)(a), (1)(b), (1)(d),
(2)(a), (2)(b), or (2)(c)4.
drugs).
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1 893.13(1)(c)2. 2nd Sell, manufacture, or deliver

2 cannabis (or other s.

3 893.03(1)(c), (2)(c)1., (2)(c)2.
4 (2)(c)3., (2)(c)5., (2)(c)6.,

5 (2)(c)7., (2)(c)8., (2)(c)9.,

6 (3), or (4) drugs) within 1,000
7 feet of a child care facility or
8 school

9] 893.13(1)(d)1. 1st Sell, manufacture, or deliver

10 cocai ne (or other s.

11 893.03(1)(a), (1)(b), (1)(d),

12 (2)(a), (2)(b), or (2)(c)4.

13 drugs) within 200 feet of

14 university or public park

15] 893. 13(1) (e) 2. 2nd Sell, manufacture, or deliver

16 cannabi s or other drug prohibited
17 under s. 893.03(1)(c), (2)(c)1l.
18 (2)(c)2., (2)(c)3., (2)(c)5.

19 (2)(c)6., (2)(c)7., (2)(c)8.
20 (2)(c)9., (3), or (4) within
21 1,000 feet of property used for
22 religious services or a specified
23 busi ness site.
241 893.13(1) (f) 1. 1st Sell, manufacture, or deliver
25 cocai ne (or other s.
26 893.03(1)(a), (1)(b), (1)(d), or
27 (2)(a), (2)(b), or (2)(c)4.
28 drugs) within 200 feet of public
29 housing facility.
30
31
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893. 13(4) (b) 2nd Deliver to mnor cannabis (or
other s. 893.03(1)(c), (2)(c)1.,
(2)(c)2., (2)(c)3., (2)(c)5.,
(2)(c)6., (2)(c)7., (2)(c)8.,
(2)(c)9., (3), or (4) drugs).
Section 37. Report to the Legislature regarding

out st andi ng enforcenent issues.--The Departnent of Fi nancial

Services shall, no later than January 1, 2004, provide a

report to the President of the Senate, the Speaker of the

House of Representatives, the mnority |eaders of the Senate

and the House of Representatives, and the chairs of the

standing comrttees of the Senate and the House of

Representatives having jurisdiction over insurance issues,

containing the following i nformation

(1) Any provision of chapter 440, Florida Statutes,

relating to workers' conpensation carrier conpliance and

enforcenent, that the departnent finds it is unable to

enf or ce.
(2) Any administrative rule relating to workers'

conpensation carrier conpliance and enforcenent that the

departnent finds it is unable to enforce.

(3) Any other inpedinent to enforcenent of chapter

440, Florida Statutes, resulting fromthe transfer of

activities fromthe forner Departnent of Labor and Enpl oynent

Security to the departnent or the reorgani zation of the fornmer

Departnent of |nsurance into the departnent.
Section 38. Subsection (2) of section 946.523, Florida
Statutes, is anended to read:

946. 523 Prison industry enhancenent (PIE) prograns.--
(2) Notwithstanding any other law to the contrary,
including s. 440.15(8) {9, private sector enployers shal
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provi de workers' conpensation coverage to i nmates who
participate in prison industry enhancenent (PlIE) prograns
under subsection (1). However, innates are not entitled to
unenpl oynent conpensati on

Section 39. Paragraph (c) of subsection (5) of section
985. 315, Florida Statutes, is anended to read:

985. 315 Educational /techni cal and vocati ona
wor k-rel at ed prograns. --

(5)

(c) Notwithstanding any other law to the contrary,
including s. 440.15(8){9), private sector enployers shal
provide juveniles participating in juvenile work prograns
under paragraph (b) with workers' conpensation coverage, and
juveniles shall be entitled to the benefits of such coverage.
Nothing in this subsection shall be construed to all ow
juveniles to participate in unenploynent conpensation
benefits.

Section 40. (1) There is established a Joint Sel ect
Committee on Wirkers' Conpensation Rating Reform The

committee shall study the nerits of requiring each workers

conpensation insurer toindividually file its expense and

profit portion of a rate filing, while pernitting each insurer

to use a lost cost filing nade by a |licensed rating

organi zation. The conmittee shall al so study options for the

current prior approval systemfor workers conpensation rate

filings, including, but not Ilinted to, rate filing procedures

that would pronpote greater conpetition and woul d encourage

insurers to wite workers' conpensation coverage in the state

while protecting enployers fromrates that are excessive,

i nadequate, or unfairly discrimnatory.
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1 (2) The committee shall be conposed of three Senators
2 | appointed by the President of the Senate and three

3 | Representatives appointed by the Speaker of the House of

4 | Representatives. The appoi nted nenbers of the conmittee shal
5] elect a chair and vice chair. The Departnent of Fi nancial

6 | Services shall provide informati on and assi stance as requested
7| by the conmittee.

8 (3) The committee shall issue its final report and

9 | recomendations to the President of the Senate and the Speaker
10 | of the House of Representatives by Decenber 1, 2003. The

11| conmttee shall term nate on Decenber 1, 2003.

12 Section 41. The board of governors of the joint

13 | underwiting plan for workers' conpensation insurance created
14 | by section 627.311(4), Florida Statutes, shall, by January 1,
15| 2005, subnit a report to the President of the Senate, the

16 | Speaker of the House of Representatives, the mnority party
17 | | eaders of the Senate and the House of Representatives, and
18 | the chairs of the standing conmittees of the Senate and the
19 | House of Representatives having jurisdiction over natters
20| relating to workers' conpensation. The report shall include
21| the board's findings and recommendati ons on the foll ow ng
22 | i ssues:
23 (1) The nunber of policies and the aggregate prem um
24 | of the workers' conpensation joint underwiting plan, before
25| and after enactnent of this act, and projections for future
26 | policy and preni um growt h.
27 (2) Increases or decreases in availability of workers
28 | conpensation coverage in the voluntary narket and the
29 | effectiveness of this act in inproving the availability of
30 | workers' conpensation coverage in the state.
31
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(3) The board's efforts to depopulate the plan and the

willingness of insurers in the voluntary market to avai

t hensel ves of depopul ation incentives.

(4) Further actions that could be taken by the

Legislature to inprove availability of workers' conpensation

coverage in the voluntary and resi dual narkets.

(5) Actions that the board has taken to restructure

the joint underwiting plan and recommendati ons for

| egislative action to restructure the plan

(6) Projected surpluses or deficits and possi bl e neans

of providing funding to ensure the continued sol vency of the

pl an.
(7) An independent actuarial review of all rates under

the plan. The costs of the i ndependent actuarial review shal

be paid fromthe Wrkers' Conpensation Adm nistration Trust

Fund, pursuant to a budget anendnent approved by the

Legi sl ati ve Budget Conmi ssion. The board shall subnit a plan

for such review to the Legislative Budget Conmi ssion by
Cctober 1, 2003.
(8) Such other issues as the board deternines are

worthy of the Legislature's consideration

Section 42. Subsections (1) and (2) of section
443. 1715, Florida Statutes, are anended to read:
443.1715 Disclosure of information; confidentiality.--
(1) RECORDS AND REPORTS. --Information revealing the
enploying unit's or individual's identity obtained fromthe
enpl oying unit or fromany individual pursuant to the
adm nistration of this chapter, and any deternination
reveal ing such information, except to the extent necessary for
the proper presentation of a claimor upon witten
aut hori zati on of the claimant who has a workers' conpensation
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cl ai m pending or is receiving conpensation benefits, nust be

hel d confidential and exenpt fromthe provisions of s.
119.07(1) and s. 24(a), Art. | of the State Constitution. Such
informati on nay be nmade available only to public enpl oyees in
the performance of their public duties, including enployees of
t he Departnent of Education in obtaining information for the
Fl ori da Education and Training Placenent |nfornation Program
and the Ofice of Tourism Trade, and Econoni c Devel opnent in
its adnministration of the qualified defense contractor tax
refund program authorized by s. 288.1045 and the qualified
target industry tax refund program authorized by s. 288. 106.
Except as otherw se provided by |aw, public enployees
receiving such information nust retain the confidentiality of
such information. Any clainmant, or the claimant's | ega
representative, at a hearing before an appeals referee or the
conmmi ssion shall be supplied with informati on from such
records to the extent necessary for the proper presentation of
her or his claim Any enpl oyee or nenber of the comm ssion or
any enpl oyee of the division, or any other person receiving
confidential information, who violates any provision of this
subsection comits a nisdeneanor of the second degree,

puni shable as provided in s. 775.082 or s. 775.083. However,
the division may furnish to any enpl oyer copies of any report
previously submtted by such enpl oyer, upon the request of
such enpl oyer, and may furnish to any cl ai mant copi es of any
report previously subnmtted by such claimant, upon the request
of such claimant, and the division is authorized to charge

t herefor such reasonable fee as the division may by rule
prescribe not to exceed the actual reasonable cost of the
preparation of such copies. Fees received by the division for
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copies as provided in this subsection nust be deposited to the
credit of the Enploynent Security Adm nistration Trust Fund.
(2) DI SCLOSURE OF | NFORMATI ON. - -

(a) Subject to such restrictions as the division
prescribes by rule, information declared confidential under
this section nay be nmade avail able to any agency of this or
any other state, or any federal agency, charged with the
adm ni stration of any unenpl oynent conpensation |law or the
mai nt enance of a system of public enploynent offices, or the
Bureau of Internal Revenue of the United States Departnent of
the Treasury, or the Florida Departnent of Revenue and
i nformati on obtained in connection with the adm nistration of
t he enpl oynent service may be nade avail able to persons or
agenci es for purposes appropriate to the operation of a public
enpl oynent service or a job-preparatory or career education or
training program The division shall on a quarterly basis,
furnish the National Directory of New Hres with information
concerni ng the wages and unenpl oynent conpensation paid to
i ndi viduals, by such dates, in such format and contai ni ng such
information as the Secretary of Health and Human Services
shal |l specify in regulations. Upon request therefor, the
di vi sion shall furnish any agency of the United States charged
with the adm nistration of public works or assistance through
public enploynent, and may furnish to any state agency
simlarly charged, the nane, address, ordinary occupation, and
enpl oynent status of each recipient of benefits and such
recipient's rights to further benefits under this chapter
Except as otherwi se provided by |aw, the receiving agency must
retain the confidentiality of such infornmation as provided in
this section. The division may request the Conptroller of the
Currency of the United States to cause an exanination of the
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correctness of any return or report of any national banking
associ ati on rendered pursuant to the provisions of this
chapter and may in connection with such request transmt any
such report or return to the Conptroller of the Currency of
the United States as provided in s. 3305(c) of the federa
I nternal Revenue Code.

(b)1. The enployer or the enployer's workers

conpensation carrier against whoma claimfor benefits under

chapter 440 has been made, or a representative of either, nmay

request fromthe division records of wages of the enpl oyee

reported to the division by any enpl oyer for the quarter that

i ncludes the date of the accident that is the subject of such

cl ai mand for subsequent quarters. The request nust be made

with the authorization or consent of the enpl oyee or any

enpl oyer who paid wages to the enpl oyee subsequent to the date

of the accident.

2. The enployer or carrier shall make the request on a

formprescribed by rule for such purpose by the division. Such

formshall contain a certification by the requesting party

that it is a party entitled to the information requested as

aut hori zed by this paragraph.

3. The division shall provide the npbst current

information readily available within 15 days after receiving

t he request.
Section 43. Subsection (9) of section 626.989, Florida
Statutes, is anended to read:

626. 989 |Investigation by departnent or Division of
| nsurance Fraud; conpliance; imunity; confidential
information; reports to division; division investigator's
power of arrest.--
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(9) In recognition of the conplenentary rol es of
i nvestigating instances of workers' conpensation fraud and
enforcing conpliance with the workers' conpensation coverage
requi renments under chapter 440, the Departnent of Fi nanci al
Servi ces shall tnsturance—+s—directed—+to prepare and subnit a
joint performance report to the President of the Senate and

t he Speaker of the House of Representatives by Novenber 1,

2003, and then by January 1 of each year Nevenber—i—every—3
I F 4 i I I bt a w R
. P I , .
. I e heimeid F I ,
conpensation—t+aud. The annual report nust include, but need

not be limted to:

(a) The total nunber of initial referrals received,

cases opened, cases presented for prosecution, cases cl osed,

and convictions resulting fromcases presented for prosecution

by the Bureau of Wrkers' Conpensation |Insurance Fraud by type

of workers' conpensation fraud and circuit.

(b) The nunber of referrals received frominsurers and

the Division of Wirkers' Conpensation and the outcone of those

referrals.
(c) The nunber of investigations undertaken by the

office which were not the result of a referral froman insurer

or the Division of Wrkers' Conpensation

(d) The nunber of investigations that resulted in a

referral to a regulatory agency and the di sposition of those

referrals.
(e) The nunber and reasons provided by |oca

prosecutors or the statew de prosecutor for declining

prosecution of a case presented by the office by circuit.
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(f) The total nunber of enpl oyees assigned to the

office and the Division of Workers' Conpliance unit delineated

by |l ocation of staff assigned and the nunber and | ocation of

enpl oyees assigned to the office who were assigned to work

ot her types of fraud cases.

(g) The average casel oad and turnaround tine by type

of case for each investigator and division conpliance

enpl oyee.
(h) The training provided during the year to workers

conpensation fraud investigators and the division's conpliance

enpl oyees.

Section 44. Section 626.9891, Florida Statutes, is
amended to read:

626.9891 Insurer anti-fraud investigative units;
reporting requirenents; penalties for nonconpliance. --

(1) Every insurer adnmtted to do business in this
state who in the previous cal endar year, at any tine during
that year, had $10 million or nore in direct premuns witten
shal | :

(a) Establish and maintain a unit or division within
the conpany to investigate possible fraudul ent clains by
i nsureds or by persons making clainms for services or repairs
agai nst policies held by insureds; or

(b) Contract with others to investigate possible
fraudul ent clains for services or repairs against policies
hel d by i nsureds.

An insurer subject to this subsection shall file with the

Di vision of |Insurance Fraud of the departnent on or before
July 1, 1996, a detailed description of the unit or division
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establ i shed pursuant to paragraph (a) or a copy of the
contract and rel ated docunents required by paragraph (b).

(2) Every insurer adnmitted to do business in this
state, which in the previous cal endar year had | ess than $10
mllionin direct premunms witten, nust adopt an anti-fraud
plan and file it with the Division of |Insurance Fraud of the
departnment on or before July 1, 1996. An insurer nay, in lieu
of adopting and filing an anti-fraud plan, conply with the
provi sions of subsection (1).

(3) Each insurers anti-fraud plans shall include:

(a) A description of the insurer's procedures for
detecting and investigating possible fraudul ent insurance
acts;

(b) A description of the insurer's procedures for the
mandat ory reporting of possible fraudul ent insurance acts to
the Division of Insurance Fraud of the departnent;

(c) A description of the insurer's plan for anti-fraud
education and training of its clains adjusters or other
personnel ; and

(d) A witten description or chart outlining the
organi zational arrangenent of the insurer's anti-fraud
personnel who are responsible for the investigation and
reporting of possible fraudul ent insurance acts.

(4) Any insurer who obtains a certificate of authority
after July 1, 1995, shall have 18 nonths in which to conply
with the requirements of this section.

(5) For purposes of this section, the term"unit or
di vi sion" includes the assignnment of fraud investigation to
enpl oyees whose principal responsibilities are the
i nvestigation and disposition of clains. If an insurer creates
a distinct unit or division, hires additional enployees, or
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contracts with another entity to fulfill the requirenents of
this section, the additional cost incurred nust be included as
an adm ni strative expense for ratenaking purposes.

(6) Each insurer witing workers' conpensation

i nsurance shall report to the departnent, on or before August

1 of each year, on its experience in inplenenting and

nmai ntai ning an anti-fraud investigative unit or an anti-fraud

pl an. The report nust include, at a nini num

(a) The dollar anobunt of recoveries and | osses

attributable to workers' conpensation fraud delineated by the

type of fraud: claimnt, enployer, provider, agent, or other.

(b) The nunber of referrals to the Bureau of Wrkers

Conpensation Fraud for the prior year

(c) A description of the organization of the

anti-fraud investigative unit, if applicable, including the

position titles and descriptions of staffing.

(d) The rationale for the level of staffing and

resources being provided for the anti-fraud i nvestigative

unit, which may include objective criteria such as nunber of

policies witten, nunber of clains received on an annua

basis, volune of suspected fraudul ent clains currently being

detected, other factors, and an assessnment of optinal casel oad

that can be handl ed by an investigator on an annual basis.

(e) The in-service education and training provided to

underwiting and cl ains personnel to assist in identifying and

eval uating instances of suspected fraudulent activity in

underwiting or clains activities.

(f) A description of a public awareness program

focused on the costs and frequency of insurance fraud and

net hods by which the public can prevent it.
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(7) If an insurer fails to subnit a final anti-fraud

plan or otherwise fails to subnmit a plan, fails to inpl enent

the provisions of a plan or an anti-fraud investigative unit,

or otherwi se refuses to conply with the provisions of this

section, the departnent nay:

(a) Inpose an adninistrative fine of not nore than

$2, 000 per day for such failure by an insurer, until the

departnent deens the insurer to be in conpliance;

(b) Inpose upon the insurer a fraud detection and

prevention plan that is deened to be appropriate by the

departnent and that nust be inplenented by the insurer; or

(c) Inpose the provisions of both paragraphs (a) and

(b).

(8) The departnent may adopt rules to adm nister this

secti on.
Section 45. Section 440.1925, Florida Statutes, is
r epeal ed

Section 46. Paragraph (h) of subsection (2) of section
112.19, Florida Statutes, is anended to read:

112.19 Law enforcenent, correctional, and correcti ona
probation officers; death benefits.--

(2)

(h)1. Any enployer who enploys a full-tine | aw
enforcenent, correctional, or correctional probation officer
who, on or after January 1, 1995, suffers a catastrophic
injury, as defined in s. 440.02, Florida Statutes 2002,in the
line of duty shall pay the entire premiumof the enployer's

health insurance plan for the injured enployee, the injured
enpl oyee' s spouse, and for each dependent child of the injured
enpl oyee until the child reaches the age of majority or unti
the end of the calendar year in which the child reaches the
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age of 25 if the child continues to be dependent for support,
or the childis a full-tine or part-tinme student and is
dependent for support. The term "health insurance plan" does
not include supplenental benefits that are not part of the
basic group health insurance plan. If the injured enpl oyee
subsequently dies, the enployer shall continue to pay the
entire health insurance prem umfor the surviving spouse unti
remarried, and for the dependent children, under the
conditions outlined in this paragraph. However:

a. Health insurance benefits payabl e from any other
source shall reduce benefits payable under this section

b. It is unlawful for a person to willfully and
knowi ngly nake, or cause to be nmde, or to assist, conspire
with, or urge another to nmake, or cause to be nade, any fal se,
fraudul ent, or msleading oral or witten statenent to obtain
heal t h i nsurance coverage as provided under this paragraph. A
person who viol ates this sub-subparagraph commits a
m sdermeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

c. In addition to any applicable crimnal penalty,
upon conviction for a violation as described in
sub- subparagraph b., a |l aw enforcenent, correctional, or
correctional probation officer or other beneficiary who
receives or seeks to receive health insurance benefits under
this paragraph shall forfeit the right to receive such health
i nsurance benefits, and shall reinburse the enployer for al
benefits paid due to the fraud or other prohibited activity.
For purposes of this sub-subparagraph, "conviction" neans a
determ nation of guilt that is the result of a plea or trial
regardl ess of whether adjudication is wthheld.
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2. In order for the officer, spouse, and dependent
children to be eligible for such insurance coverage, the
injury nmust have occurred as the result of the officer's
response to fresh pursuit, the officer's response to what is
reasonably believed to be an energency, or an unlawful act
perpetrated by another. Except as otherw se provided herein,
nothing in this paragraph shall be construed to lint health
i nsurance coverage for which the officer, spouse, or dependent
children may ot herwi se be eligible, except that a person who
qgual i fi es under this section shall not be eligible for the
heal t h i nsurance subsi dy provi ded under chapter 121, chapter
175, or chapter 185.

Section 47. Paragraph (g) of subsection (2) of section
112.191, Florida Statutes, is anended to read:

112. 191 Firefighters; death benefits.--

(2)

(g)1. Any enployer who enploys a full-tine firefighter
who, on or after January 1, 1995, suffers a catastrophic
injury, as defined in s. 440.02, Florida Statutes 2002,in the
line of duty shall pay the entire premiumof the enployer's

health insurance plan for the injured enployee, the injured
enpl oyee' s spouse, and for each dependent child of the injured
enpl oyee until the child reaches the age of majority or unti
the end of the calendar year in which the child reaches the
age of 25 if the child continues to be dependent for support,
or the childis a full-tinme or part-time student and is
dependent for support. The term "health insurance plan" does
not include supplenental benefits that are not part of the
basic group health insurance plan. If the injured enpl oyee
subsequently dies, the enployer shall continue to pay the
entire health insurance prem umfor the surviving spouse unti

200

CODING:Words st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NO®UuDWNPER O

ENROLLED
2003 Legislature SB 50-A, 2nd Engrossed

remarried, and for the dependent children, under the
conditions outlined in this paragraph. However:

a. Health insurance benefits payabl e from any other
source shall reduce benefits payable under this section

b. It is unlawful for a person to willfully and
knowi ngly nake, or cause to be namde, or to assist, conspire
with, or urge another to nmake, or cause to be nade, any fal se,
fraudul ent, or msleading oral or witten statenent to obtain
heal t h i nsurance coverage as provided under this paragraph. A
person who viol ates this sub-subparagraph commits a
m sdermeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

c. In addition to any applicable crimnal penalty,
upon conviction for a violation as described in
sub- subparagraph b., a firefighter or other beneficiary who
receives or seeks to receive health insurance benefits under
this paragraph shall forfeit the right to receive such health
i nsurance benefits, and shall reinburse the enployer for al
benefits paid due to the fraud or other prohibited activity.
For purposes of this sub-subparagraph, "conviction" neans a
determ nation of guilt that is the result of a plea or trial
regardl ess of whether adjudication is wthheld.

2. In order for the firefighter, spouse, and dependent
children to be eligible for such insurance coverage, the
injury nust have occurred as the result of the firefighter's
response to what is reasonably believed to be an energency
involving the protection of life or property, or an unl awf ul
act perpetrated by another. Except as ot herw se provided
herein, nothing in this paragraph shall be construed to limt
heal t h i nsurance coverage for which the firefighter, spouse,
or dependent children nay otherw se be eligible, except that a
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1| person who qualifies for benefits under this section shall not
2| be eligible for the health insurance subsidy provided under
3| chapter 121, chapter 175, or chapter 185.

4 Section 48. The anendnents to sections 440.02 and

51 440.15, Florida Statutes, which are nade by this act shall not

6| be construed to affect any determination of disability under

7 | section 112.18, section 112.181, or section 112.19, Florida

8| Statutes.

9 Section 49. |f any |aw anended by this act was al so
10 | anended by a | aw enacted at the 2003 Regul ar Session of the
11| Legislature, such |laws shall be construed as if they had been
12 | enacted at the sane session of the Legislature, and ful
13 | effect shall be given to each if possible.

14 Section 50. Except as otherw se provided herein, this
15| act shall take effect October 1, 2003.
16

17

18

19

20

21

22

23

24

25
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28

29

30

31
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