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| D A H O U S E O F R EPRETSENTAT.I
HB 0055B 2003
A bill to be entitled
An act relating to nedical mal practice insurance,

liability, and litigation reform providing a popular

name; providing findings; amending s. 120.65, F.S.;
requiring the Division of Adm nistrative Hearings to
designate adm nistrative |aw judges to preside over
actions involving a health care practitioner; providing
qualifications for such adm nistrative | aw judges;
creating s. 381.0409, F.S.; creating the Florida Center
for Excellence in Health Care as a not-for-profit
corporation; providing goals; providing definitions;
providing limtations on the center's liability for any

| awful actions taken; requiring the center to issue
patient safety recomendations; requiring the devel opnent
of a statewi de electronic infrastructure to inprove
patient care and the delivery and quality of health care
services; providing requirenents for devel opnment of a core
el ectronic nedical record; authorizing access to the

el ectroni c nmedi cal records and ot her data naintai ned by
the center; providing for the use of conputerized
physi ci an nedi cati on ordering systens; providing for the
establ i shnment of a sinulation center for high technol ogy
intervention surgery and intensive care; providing for the
immunity of specified information in adverse incident
reports fromdiscovery or adm ssibility in civil or

adm ni strative actions; providing limtations on liability
of specified health care practitioners and facilities
under specified conditions; providing an exception to
confidentiality requirenments; providing for a board of

directors to be appointed by the Governor; providing for
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t he assessnent, paynent, and collection of fees on certain
heal th insurance policies; providing that health
mai nt enance organi zations and prepaid clinics and patients
served by certain health care facilities are a funding
source for the center; providing penalties for |ate
paynents of assessed fees; requiring the Florida Center
for Excellence in Health Care to devel op a busi ness and
financing plan; authorizing state agencies to contract
with the center for specified projects; authorizing the
use of center funds and the use of state purchasing and
travel contracts for the center; requiring annual reports
to the Legislature and the Governor; providing for the
transfer of assets upon the dissolution of the center
anending s. 395.004, F.S., relating to licensure of
certain health care facilities; providing for discounted
medi cal liability insurance based on certification of
prograns that reduce adverse incidents; requiring the
O fice of Insurance Regulation to consider certain
information in review ng di scounted rates; creating s.
395.0056, F.S.; requiring the Agency for Health Care
Admi nistration to review conplaints submtted if the
defendant is a hospital; anending s. 395.0191, F. S.;
providing certain imunity fromsuit, including actions
for injunctive relief, for actions relating to staff
menbership and clinical privileges; deleting requirenent
that persons act in good faith to avoid liability or
discipline for their actions regardi ng the awardi ng of
staff menbership or clinical privileges; anending s.
395.0193, F.S., relating to peer review and disciplinary
actions; providing for discipline of a physician for
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ment al or physical abuse of staff; limting liability of

certain participants in certain disciplinary actions at a

licensed facility; providing that a defendant's nonetary
liability shall not exceed $250,000 on any action brought
under this section; creating s. 395.0194, F. S.;

aut hori zi ng the governi ng boards of hospitals to reject or
nmodi fy medical staff recommendations or to take action
where the nmedical staff has failed to act under certain

ci rcunst ances; providing procedures for corrective or

di sciplinary actions, including referral of such matters
to a joint committee appoi nted by the governing board and
the nmedical staff; providing for review and consi deration
of the recommendati ons of the joint commttee by the
governi ng board; amending s. 395.0197, F.S., relating to
internal risk nmanagenent prograns; requiring certain

trai ning conponents in internal risk rmanagenent prograns;
requiring a systemfor notifying patients that they are
victinms of an adverse incident; requiring risk managers or
their designees to give notice; requiring internal risk
managenent prograns to address nethods for reducing

nmedi cation errors; requiring licensed facilities to
annual |y report certain information about health care
practitioners for whomthey assunme liability; requiring

t he Agency for Health Care Administration and the
Departnent of Health to annually publish statistics about
licensed facilities that assune liability for health care
practitioners; providing for analysis of reports of
adverse incidents; providing for confidentiality;
requiring a licensed facility at which sexual abuse occurs

to offer testing for sexually transmtted di sease at no
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cost to the victim creating s. 395.1012, F.S.; requiring
hospi tal s, anbul atory surgical centers, and nobile
surgical facilities to establish patient safety plans and
comm ttees; providing for discount on nedical malpractice
i nsurance premuns for certain health care facilities that
i npl enent certain progranms recomended by the Florida
Center for Excellence in Health Care; creating s.
395.1051, F.S.; requiring certain facilities to notify
pati ents about adverse incidents under specified

condi tions; amending s. 456.026, F.S.; requiring the
Departnment of Health to publish its annual report to the
Legi sl ature concerning finances, admnistrative

conpl aints, disciplinary actions, and recommendati ons on
its website; requiring additional information in such
report including the nunber of |icensed health care
practitioners and the clains reported against certain
health care practitioners; anending s. 456.039, F. S.;
amending the information required to be furnished to the
Departnment of Health for |icensure purposes; anending s.
456.041, F.S.; requiring additional information to be
included in health care practitioner profiles; providing
for fines; revising requirenents for the reporting of paid
l[iability clains; amending s. 456.042, F.S.; requiring
health care practitioner profiles to be updated within a
specific time period; anending s. 456.049, F.S.; revising
requirements for the reporting of paid liability clainmns;
anendi ng s. 456.051, F.S.; requiring the Departnent of
Health to provide reports of professional liability
actions and bankruptcies in a practitioner's profile

within a specified period; anending s. 456.057, F.S.;
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authorizing the Departnment of Health to utilize subpoenas
to obtain patient records wthout patients' consent under
certain circunstances; creating s. 456.0575, F.S.;
requiring licensed health care practitioners to notify
pati ents about adverse incidents under certain conditions;
anending s. 456.063, F.S.; providing for adopting rules to
i npl emrent requirenents for reporting all egations of sexual
m sconduct; anmending s. 456.072, F.S.; authorizing the
Departnment of Health to deternine and assess

adm ni strative costs, including attorney's fees in

di sciplinary actions; changing the burden of proof in
certain adm ni strative hearings; anending s. 456.073,
F.S.; authorizing the Departnment of Health to investigate
certain paid clains made on behalf of health care
practitioners |icensed under ch. 458 or ch. 459, F. S ;
providing a deadline relating to notice of receipt of a
request for a formal hearing; anending s. 456.077, F.S.;
revising provisions relating to designation of certain
citation violations; anending s. 456.078, F.S.; revising
provisions relating to designation of certain nmediation

of fenses; providing civil inmmunity for certain
participants in quality inprovenent processes; providing a
patient safety data privilege; defining the terns "patient
safety data" and "patient safety organi zation"; providing
for use of patient safety data by patient safety

organi zations; providing limtations on use of patient
safety data; providing for protection of patient-
identifying information; providing for determnation of
whet her privilege applies as asserted; providing that an

enpl oyer may not take retaliatory action against an
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enpl oyee who nmakes a good faith report concerning patient
safety data; providing that certain regulatory boards nmay
adopt rul es governing the safe and ethical prescription of
drugs to patients via the Internet or other electronic
means; requiring the Ofice of Program Policy Analysis and
Governnent Accountability and the O fice of the Auditor
Ceneral to jointly conduct an audit of the Departnent of
Health's health care practitioner disciplinary process and
closed clainms, requiring a report; anmending s. 458. 320,
F.S., relating to financial responsibility requirenents
for nedical physicians; requiring the departnent to
suspend the license of a nedical physician who has not
paid, up to the amounts required by any applicable
financial responsibility provision, any outstanding
judgment, arbitration award, other order, or settlenent;
anending s. 458.331, F.S., relating to grounds for

di sciplinary action of a physician; redefining the term
"repeated mal practice"; revising the standards for the
burden of proof in an adnministrative action against a
physi ci an; revising the m ni rum anount of a clai magainst
a licensee which will trigger a departnental

i nvestigation; creating s. 458.3311, F.S.; establishing
emergency procedures for disciplinary actions; anmending s.
459. 0085, F.S., relating to financial responsibility

requi rements for osteopathic physicians; requiring that

t he departnent suspend the |license of an osteopathic
physi ci an who has not paid, up to the anmounts required by
any applicable financial responsibility provision, any

out standi ng judgnment, arbitration award, other order, or

settlenment; anmending s. 459.015, F.S., relating to grounds
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for disciplinary action agai nst an osteopathi c physician;
redefining the term"repeated mal practice"; revising the
standards for the burden of proof in an adm nistrative
action agai nst an osteopat hi ¢ physici an; anmendi ng
conditions that necessitate a departnental investigation
of an osteopathi c physician; revising the m ni rum anount
of a claimagainst a |licensee which will trigger a
departnental investigation; creating s. 459.0151, F. S.;
establ i shing emergency procedures for disciplinary
actions; anmending s. 461.013, F.S.; increasing the anount
of paid liability clainms requiring investigation by the
Departnent of Health; revising the definition of "repeated
mal practice"” to conform anending s. 466.028, F.S.;
redefining "dental malpractice"; amending s. 624. 462,
F.S.; authorizing health care providers to forma
comrerci al self-insurance fund; anending s. 627.062, F.S.;
provi di ng additional requirenents for nedical mal practice
i nsurance rate filings; providing that portions of
judgnments and settlenments entered agai nst a nedi ca

mal practice insurer for bad faith actions or for punitive
damages agai nst the insurer, as well as related taxable
costs and attorney's fees, may not be included in an
insurer's base rate; providing for review of rate filings
by the Ofice of Insurance Regul ation for excessive,

i nadequate, or unfairly discrimnatory rates; requiring
insurers to apply a discount based on the health care
provider's | oss experience; creating s. 627.0662, F.S.;
providing definitions; requiring each nedical liability
insurer to report certain information to the O fice of

| nsurance Regul ation; providing for determnation of
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whet her excessive profit has been realized; requiring
return of excessive anmounts; anending s. 627.357, F. S.;
deleting the prohibition against formati on of nedica

mal practice sel f-insurance funds; providing requirenents
to forma self-insurance fund; providing rul emaking
authority to the Financial Services Conm ssion; creating
S. 627.3575, F.S.; creating the Health Care Professional
Liability Insurance Facility; providing purpose; providing
for governance and powers; providing for eligibility and
term nation; providing for prem uns and assessnents;

provi ding for regulation; providing applicability;
specifying duties of the Departnent of Health; providing
for debt and regul ation thereof; creating s. 627. 358
F.S.; authorizing the issuance of reduced prem um nedi cal
mal practice insurance policies to certain part-tinme or
retired health care professionals; providing eligibility
requi renents; creating s. 627.359, F.S.; providing for

di scounts on nedical mal practice premuns for health care
prof essional s who enter nedication orders electronically
using certain approved conmputer software; anending s.
627.4147, F.S.; revising certain notification criteria for
medi cal and ost eopat hi ¢ physicians; requiring prior
notification of a rate increase; creating s. 627.41491,
F.S.; requiring the Ofice of Insurance Regulation to
require health care providers to annually publish certain
rate conparison information; creating s. 627. 41492, F.S.;
requiring the O fice of Insurance Regul ation to prepare
and publish an annual conparison of rates for mal practice
i nsurance; creating s. 627.41493, F.S.; requiring a

medi cal mal practice insurance rate roll back; providing for
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subsequent i ncreases under certain circunstances;
providing authority for the Insurance Regul atory

Commi ssion to adopt rules relating to discounts authorized
by this act; requiring the Ofice of Program Policy

Anal ysi s and Governnment Accountability to study and report
to the Legislature on requirenments for coverage by the
Florida Birth-Rel ated Neurol ogical Injury Conpensation
Associ ation; amending s. 627.912, F.S.; requiring certain
clainms information to be filed with the Ofice of

| nsurance Regul ation and the Departnment of Health;
providing for rul emaking by the Financial Services

Commi ssion; increasing the [imt on and nmaki ng mandatory a
fine against insurers for certain actions; creating s.
627.9121, F.S.; requiring certain information relating to
medi cal mal practice to be reported to the Ofice of

| nsurance Regul ation; providing for enforcenment; anendi ng
S. 766.102, F.S; revising requirenents for health care
provi ders providing expert testinony in nedical negligence
actions; prohibiting contingency fees for an expert

W tness; requiring attorneys proffering expert wtness
testinony froma medical expert to certify that the

W t ness has not been found guilty of fraud or perjury in
any jurisdiction; providing an hourly cap on certain
expert witness fees; amending s. 766.106, F.S.; requiring
addi tional information to be provided in presuit notices;
requiring that certain conplaints allegi ng nedica

mal practice be provided by the claimnt to the Agency for
Heal th Care Adm nistration; increasing certain tinmefranes
for the conduct of presuit investigations; establishing

the date fromwhich the time for filing certain actions is
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nmeasured; revi sing standards for determ nation of bad
faith by an insurer to tinely pay its policy limts;
providing that failure to cooperate during a presuit
investigation is grounds to strike clainms or defenses;
revising the standards for determ ning when an insurer has
acted in bad faith; creating s. 766.1065, F.S.; providing
for presuit discovery in nedical malpractice actions;

requi ring mandatory nedi ati on of medi cal mal practice
clainms; creating s. 766.1066, F.S.; creating the Ofice of
Presuit Screening Adm nistration; requiring the office to
mai ntai n a dat abase of physicians, attorneys, and
consuners willing to serve on presuit screening panels;
providing for the assessnent of certain fees to fund the
of fice; providing requirenments for eligibility to serve on
presuit screening panels; providing powers and duties of

t he panels; providing for the makeup and appoi nt nent of
such panels; requiring panelist to disclose conflicts of
interest and providing for challenge of such panelists;
provi ding for inpact of decisions of panels; creating s.
766. 1067, F.S.; providing for structured judgnments in

medi cal mal practice actions; creating s. 766.1068, F.S.;
providing that offers of settlenent nmay be nmade at any
time following the filing of suit; creating s. 766.110,
F.S.; providing limtations on liability for certain

medi cal staff, public famly practice teaching hospitals,
or nedi cal school faculty nenbers for the performance of
energency services prior to the patient being sufficiently
stable; providing limtations on liability for certain
nmedi cal facility staff when providing services following a

subsequent injury in the facility prior to the patient
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agai n becom ng sufficiently stable; amending s. 766.112,
F.S.; elimnating the application of the doctrine of joint
and several liability to nedical mal practice actions;
estopping plaintiffs fromdenying that a defendant or
prospective defendant with whomthe plaintiff settled
contributed to the injury alleged; creating s. 766. 118,
F.S.; revising the nethod for determ ning and revi ew ng
awar ds of noneconom ¢ damages; authorizing judges to alter
certain awards; providing an exception; providing the
right to appeal such awards and establishing the standard
for review, defining the term"sufficiently stable";
creating s. 766.185, F.S.; requiring joinder of certain
parties; prohibiting the assignnment of fault to such
parties if not joined; anending s. 766.202, F.S.; revising
the definition of "nedical expert”; anmending s. 766. 203,
F.S.; providing that presuit expert opinions in nedical

mal practice actions are subject to discovery; anending s.
766.206, F.S.; providing for dismssal of a claimor the
striking of a defense under certain circunstances;
requiring the court to nmake certain reports concerning a
medi cal expert who fails to neet qualifications; requiring
the court to refuse to consider testinony fromcertain
expert w tnesses; anmending s. 766.207, F.S.; providing
that voluntary binding arbitration shall be authorized
only after the hearing of a presuit screening panel;
providing a limtation on damages, including certain
econom ¢ and noneconom ¢ damages under certain

ci rcunst ances; deleting an exception to the tine
limtation for agreeing to arbitration; providing that the

Florida Rules of GCvil Procedure shall govern discovery;
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provi di ng exceptions; providing that discovery disputes
shall be resolved by an adm nistrative | aw judge; revising
t he makeup of arbitration panels; revising the
conpensation of the arbitrators; providing linmtations on
damages whi ch may be awarded under certain circunstances;
del eting the provision that defendants who agree to
arbitration are jointly and severally |iable for al
damages awarded in arbitration; providing that claimant's
may recover additional damages and costs at trial if a

def endant refuses an offer of voluntary binding
arbitration; providing a limtation on certain danages

whi ch nmay be awarded at trial if a plaintiff refuses an

of fer of voluntary binding arbitration; providing for an
award and al |l ocation of damages in arbitration; providing
for periodic paynent of certain damages; providing for
extinguishing liability to claimnts and for contribution;
providing for a right of contribution agai nst defendants
not in arbitration; providing that physicians not carrying
nmedi cal mal practice insurance require no relief provided
by this act; creating s. 766.25, F.S.; prescribing a

met hod for item zation of specific categories of danages
awarded in nedical nal practice actions; creating s.

766.26, F.S.; requiring the Agency for Health Care
Administration to naintain a jury verdict database
regardi ng mal practice actions; requiring the Cerks of the
Court to report all such future verdicts to the agency;
creating s. 766.27, F.S.; providing sanctions agai nst
certain attorneys who file frivolous nedical malpractice
lawsuits; requiring the Ofice of Insurance Regulation to

conpi |l e annual statistical reports of closed clains on
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files relating to health care providers; requiring
physicians to report certain clains or actions for nedical
mal practi ce agai nst the physician to the Ofice of
| nsurance Regul ation and the Departnment of Health;
providing requirements for such reports; anending s.
768.21, F.S.; providing that certain adult beneficiaries
of estates are entitled to danages in wongful death
actions; amending s. 768.81, F.S.; elimnating the
application of the doctrine of joint and several liability
to nedical mal practice actions; estopping plaintiffs from
denying that a defendant or prospective defendant with
whomthe plaintiff settled contributed to the injury
al l eged; creating s. 1004.08, F.S.; requiring patient
safety instruction for certain students in public schools,
col |l eges, and universities; creating s. 1004.085, F.S.;
requiring certain public schools to assist the Agency for
Health Care Adm nistration in the devel opnent of
information to be provided to patients and their famlies
on risks of treatnent options to assist in receiving
i nformed consent; creating s. 1005.07, F.S.; requiring
patient safety instruction for certain students in
nonpubl i c schools, colleges, and universities; creating s.
1005.075, F.S.; requiring certain nonpublic schools to
assi st the Agency for Health Care Admi nistration in the
devel opnent of information to be provided to patients and
their famlies on risks of treatnent options to assist in
receiving infornmed consent; directing the Agency for
Heal th Care Administration to conduct or contract for a
study to determ ne what information to provide to the
public conparing hospitals, based on inpatient quality
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i ndi cators devel oped by the federal Agency for Heal thcare

Research and Quality; creating a workgroup to study the
heal th care practitioner disciplinary process; providing
for workgroup nenbership; providing that the workgroup
deliver its report by January 1, 2004; providing
severability; providing for construction of the act in
pari materia with | aws enacted during the 2003 Regul ar
Session or the 2003 Special Session A of the Legislature;
providing for future repeal of the act; providing for

applicability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Popular nane.-- This act nay be cited as the

"Mal practice Insurance, Liability, and Litigation Reform Act"

(MLLRA).

Section 2. Findings.--

(1) The Legislature finds that Florida is in the mdst of

a nedi cal mal practice insurance crisis of unprecedented

magni t ude.

(2) The Legislature finds that this crisis threatens the

quality and availability of health care for all Florida

citizens.

(3) The Legislature finds that the rapidly grow ng

popul ati on and t he changi ng denpgraphi cs of Florida make it

i nperative that students continue to choose Florida as the pl ace

they will receive their nedical educations and practice

medi ci ne.

(4) The Legislature finds that Florida is anong t he states

wth the highest nmedical nal practice insurance premuns in the
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nati on.

(5) The Legislature finds that the cost of nedical

mal practice i nsurance has increased dramatically during the past

decade and both the increase and the current cost are

substantially higher than the national average.

(6) The Legislature finds that the increase in nedical

mal practice liability insurance rates is forcing physicians to

practice nedi cine without professional liability insurance, to

| eave Florida, to not performhigh-risk procedures, and to

retire early fromthe practice of nedicine.

(7) The Legislature finds that there are certain el enents

of damage presently recoverabl e that have no nonetary val ue,

except on a purely arbitrary basis, while other el enents of

danage are either easily neasured on a nonetary basis or refl ect

ultimte nonetary | o0ss.

(8) The Governor created the Governor's Sel ect Task Force

on Healthcare Professional Liability Insurance to study and nake

recommendati ons to address these probl ens.

(9) The Legislature has reviewed the findi ngs and

reconmendati ons of the Governor's Sel ect Task Force on

Heal t hcare Professional Liability |Insurance.
(10) The Legislature finds that the Governor's Sel ect Task
Force on Healthcare Professional Liability Insurance has

establi shed that a nedical nmalpractice crisis exists in the

state which can be alleviated by the adopti on of conprehensive

| egi sl atively enacted reforns.

(11) The Legislature finds that making high-quality health

care available to the citizens of the state is an overwhel m ng

public necessity.

(12) The Legislature finds that ensuring that physicians
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continue to practice in Florida is an overwhel m ng public

necessity.

(13) The Legislature finds that ensuring the availability

of affordable professional liability insurance for physicians

and healthcare facilities is an overwhel m ng public necessity.

(14) The Legislature finds, based upon the findings and

recommendati ons of the Governor's Sel ect Task Force on

Heal t hcare Professional Liability Insurance, the findings and

reconmendati ons of various study groups throughout the nation,

and the experience of other states, that the overwhel m ng public

necessities of making quality health care available to the

citizens of this state, of ensuring that physicians continue to

practice in Florida, and of ensuring that those physicians have

the opportunity to purchase affordable professional liability

i nsurance cannot be net unl ess a cap on noneconom ¢ danages i$S

i nposed under certain circunstances.

(15) The Legislature finds that the high cost of nedical

mal practice clains can be substantially alleviated, in the short

term by inposing a limtation on nonecononi ¢ danages i n nedi cal

mal practice actions under certain circunstances.

(16) The Legislature further finds that there is no

alternative neasure of acconplishing such result w thout

i nposi ng even greater limts upon the ability of persons to

recover danmages for nedical nal practice.

(17) The Legislature finds that the provisions of this act

are naturally and | ogically connected to each other and to the

pur pose of making quality health care available to the citizens

of Fl ori da.

(18) The Legislature finds that each of the provisions of

this act is necessary to alleviate the crisis relating to
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nmedi cal nal practice insurance.

Section 3. A new subsection (11) is added to section
120. 65, Florida Statutes, to read:

120.65 Adm nistrative | aw judges.--

(11) The Division of Adm nistrative Hearings shal

designate at |l east two adm nistrative | aw judges who w ||

specifically preside over actions involving a health care

practitioner as defined in s. 456.001(4). Each desi gnated

adm nistrative | aw judge shall be a nenber of The Florida Bar in

good standing and shall be a health care practitioner or have

experience in health care. The D vision of Adm nistrative

Heari ngs and the Departnent of Health shall work cooperatively

to enhance the effectiveness of disciplinary actions involving a

health care practitioner as defined in s. 456.001(4).
Section 4. Section 381.0409, Florida Statutes, is created

to read:
381.0409 Florida Center for Excellence in Health Care. --
There is created the Florida Center for Excellence in Health

Care, which shall be responsible for performng activities and

functions that are designed to inprove the quality of health

care delivered by health care facilities and health care

practitioners. The principal goals of the center are to inprove

health care quality and patient safety. The |ong-termgoal of

the center is to inprove diagnostic and treatnent deci sions,

thus further inproving quality.

(1) As used in this section, the term

(a) "Center" neans the Florida Center for Excellence in
Heal th Care.

(b) "Health care facility" nmeans any facility |licensed

under chapter 395.
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(c) "Health care practitioner" neans any health care

practitioner as defined in s. 456.001(4).

(d) "Health research entity" neans any university or

acadenmic health center engaged in research designed to inprove,

prevent, diagnose, or treat diseases or nedical conditions or an

entity that receives state or federal funds for such research

(e) “Medication error” is any preventabl e event that may

cause or lead to i nappropriate nedicati on use or patient harm

while the nedication is in the control of the health care

prof essi onal, patient, or consuner. Such events may be rel ated

to professional practice, health care products, health care

procedures, and health care systens, each of which nay include

t he prescribing of nedications and order communi cations; product

| abel i ng; product packagi ng; the nonencl ature, conpoundi ng,

di spensing, distribution, admnistration, and use of

nmedi cati ons; and education and nonitoring related thereto

(f) "Patient safety data" nmeans any data, reports,

records, nenoranda, or anal yses of patient safety events and

adverse incidents reported by a licensed facility pursuant to s.
395. 0197 which are submitted to the Florida Center for

Excell ence in Health Care or the corrective actions taken in

response to such patient safety events or adverse incidents.

(g) "Patient safety event" neans an event over which

health care personnel could exercise control and which is

associated in whole or in part with nedical intervention, rather

than the condition for which such intervention occurred, and

whi ch coul d have resulted, but did not result, in serious

patient injury or death.

(2) The center shall, either directly or by contract:

(a) Analyze patient safety data for the purpose of
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reconmendi ng changes in practices and procedures which may be

i npl enented by health care practitioners and health care

facilities to prevent future adverse incidents.

(b) Collect, analyze, and eval uate patient safety data

submtted voluntarily by a health care practitioner or health

care facility. The center shall establish a series of baseline

assessnents in order to, at a mni num annual frequency, review

the effectiveness of patient safety initiatives and enacted

recommendati ons. The center shall recommend to health care

practitioners and health care facilities changes in practices

and procedures that nmay be i npl enented for the purpose of

i nprovi ng patient safety and preventing patient safety events.

(c) Foster the devel opnent of a statew de el ectronic

infrastructure, which nmay be inpl enented i n phases over a

mul tiyear period, that is designhed to i nprove patient care and

the delivery and quality of health care services by health care

facilities and practitioners. The electronic infrastructure

shall be a secure platformfor conmuni cation and the sharing of

clinical and other data, including, but not limted to, business

data, anong providers and between patients and providers. The

electronic infrastructure shall include a core electronic

nmedi cal record. Health care practitioners and health care

facilities shall have access to individual electronic nedical

records subject to the consent of the individual. Health

insurers |licensed under chapter 627 or chapter 641 shall have

access to the electronic nedical records of their policyhol ders

and to other data if such access is for the sol e purpose of

conducting research to identify diagnostic tests and treatnents

that are nedically effective. Health research entities shal

have access to the electronic nedical records of individuals
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subject to the consent of the individual and to other data if

such access is for the sole purpose of conducting research to

identify diagnostic tests and treatnents that are nedically

effecti ve.

(d) Inventory hospitals to determ ne the current status of

i npl enentati on of conputerized physician nedi cati on ordering

systens, barcode point of care systens, or other technol ogical

patient safety inplenmentation, and recommend a plan for

expediting i npl enentation statewide or, in hospitals where the

center determ nes that inplenentation of such systens i s not

practicable, alternative nethods to reduce nedication errors.

The center shall identify in its plan any barriers to statew de

i npl enentation and shall include recommendations to the

Legi sl ature of statutory changes that nay be necessary to

elimnate those barriers. The center will review newy devel oped

pl ans for conpliance with statewide initiatives and to determ ne

both the commtnent of the health care facility staff and the

capability of the facility to successfully coordinate and

i npl enent t hese plans, especially froma technol ogi cal

per specti ve.

(e) Establish a sinulation center for high technol ogy

intervention surgery and intensive care for use by al

hospitals.

(f) Establish a pilot review programin Dade,

Hi | | sborough, and Clay Counties to evaluate the effectiveness of

t echnol ogi cal inpl enmentations of Conputerized Physician O der
Entry (CPOE) and Barcode Point of Care (BPOC) as they relate to
the patient safety initiatives outlined in the Ml practice

| nsurance, Liability, and Litigation Reform Act. After a 6-nonth

eval uation, a series of recommendations wll be produced,

Page 20 of 139

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

601
602
603
604
605
606
607
608
609
610
611
612
613
614
615
616
617
618
619
620
621
622
623
624
625
626
627
628
629
630

HB 0055B 2003
i ncl udi ng consi derati ons regardi ng appropriate financial terns

to allow health care practitioners and health care facilities to

absorb the costs associated with these technol ogi cal sol utions.

| ncorporated in this evaluation will be a recommendati on for two

commercial patient safety technol ogy sol uti ons. These

reconmendati ons are designed to assist health care practitioners

and health care facilities in their individual patient safety

pl an devel opnent.

(g) Ildentify best practices and share this information

with health care providers. Nothing in this section shall serve

to linmt the scope of services provided by the center with

regard to engaging in other activities that inprove health care

quality, inprove the diagnosis and treatnent of di seases and

nmedi cal conditions, increase the efficiency of the delivery of

health care services, increase adnm nistrative efficiency, or

i ncrease access to quality health care services.

(3) The center nay rel ease deidentified infornmation

contained in patient safety data to any health care practitioner

or health care facility when recomendi ng changes in practices

and procedures which may be i npl enented by such practitioner or

facility to prevent patient safety events or adverse incidents.

(4 Al information related to adverse incident reports

and all patient safety data submtted to or received by the

center shall not be subject to discovery or introduction into

evidence in any civil or admnistrative action. Individuals in

attendance at neetings held for the purpose of discussing

information related to adverse i ncidents and patient safety data

and neetings held to fornulate recommendati ons to prevent future

adverse incidents or patient safety events nay not be permtted

or required to testify in any civil or admnistrative action
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related to such events. There shall be no liability on the part

of , and no cause of action of any nature shall arise against,

any enpl oyee or agent of the center for any |lawful action taken

by such individual in advising health care practitioners or

health care facilities with regard to carrying out their duties

under this section. There shall be no liability on the part of,

and no cause of action of any nature shall arise against, a

health care practitioner or health care facility or its agents

or enployees when it acts in reliance on any advice or

i nformati on provided by the center.

(5) The center shall be a nonprofit corporation

regi stered, incorporated, organi zed, and operated in conpliance

with chapter 617, and shall have all powers necessary to carry

out the purposes of this section, including, but not limted to,

t he power to receive and accept from any source contributions of

noney, property, labor, or any other thing of value, to be held,

used, and applied for the purpose of this section.
(6) The center shall:

(a) Be designed and operated by an individual or entity

w th denonstrated expertise in health care quality data and

systens anal ysis, health infornati on nanagenent, systens

t hi nki ng and anal ysis, hunan factors anal ysis, and

identification of |atent and active errors.

(b) Include procedures for ensuring the confidentiality of

data which are consistent with state and federal | aw

(7) The center shall be governed by a 10- nenber board of

directors appointed by the Governor.

(a) The Governor shall appoint two nenbers representing

hospital s, one nenber representing physicians, one nenber

representing nurses, one nenber representing health insurance
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i ndemmity plans, one nmenber representing health mai nt enance

organi zati ons, one nenber representing business, and one nenber

representing consuners. The Governor shall appoint nenbers for

2-year terns. Such nenbers shall serve until their successors

are appoi nted. Menbers are eligible to be reappointed for

addi ti onal terns.

(b) The Secretary of Health or his or her designee shal

be a nenber of the board.

(c) The Secretary of Health Care Admi nistration or his or

her designee shall be a nenber of the board.

(d) The nenbers shall elect fromthe nenbership a

chai r per son

(e) Board nenbers shall serve wi thout conpensation but may

be rei nbursed for travel expenses pursuant to s. 112.061.

(8 The center shall be financed as foll ows:

(a) Notwi thstanding any law to the contrary, each health

insurer issued a certificate of authority under part VI, part

VII, or part VIIlI of chapter 627 shall, as a condition of

mai nt ai ni ng such certificate, nake paynent to the center on

April 1 of each year, in the anpunt of $1 for each individua

i nsured covered by an insurance policy issued by or on behal f of

such insurer during the previous cal endar year. Acconpanyi ng any

paynent shall be a certification under oath by the chief

executive officer that states the nunber of individuals on which

such paynent was based. The health insurer nay collect this $1

frompolicyholders. The center may direct the insurer to provide

an i ndependent audit of the certification that shall be

furnished within 90 days. If paynent is not received by the

center wwthin 30 days after April 1, interest at the annuali zed

rate of 18 percent shall begin to be charged on the anpunt due.
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| f paynent has not been received within 60 days after interest

is charged, the center shall notify the Ofice of |nsurance

Regul ation that paynent has not been received pursuant to the

requi renents of this paragraph. An insurer that refuses to

conply with the requirenents of this paragraph is subject to the

forfeiture of its certificate of authority.

(b) Notwithstanding any law to the contrary, each health

mai nt enance organi zation issued a certificate of authority under

part | of chapter 641 and each prepaid clinic issued a

certificate of authority under part Il of chapter 641 shall, as

a condition of maintaining such certificate, make paynent to the

center on April 1 of each year, in the amobunt of $1 for each

i ndividual who is eligible to receive services pursuant to a

contract with the heal th nmi nt enance organi zation or the prepaid

clinic during the previous cal endar year. Acconpanyi ng any

paynent shall be a certification under oath by the chief

executive officer that states the nunber of individuals on which

such paynent was based. The heal t h nmi nt enance organi zati on or

prepaid clinic may collect the $1 fromindividuals eligible to

recei ve services under contract. The center nmay direct the

heal t h nmi nt enance organi zation or prepaid clinic to provide an

i ndependent audit of the certification that shall be furnished

within 90 days. If paynent is not received by the center within

30 days after April 1, interest at the annualized rate of 18

percent shall begin to be charged on the anount due. |If paynent

has not been received within 60 days after interest is charged,

the center shall notify the Departnment of Financial Services

t hat paynent has not been received pursuant to the requirenents

of this paragraph. A health mai ntenance organi zati on or prepaid

clinic that refuses to conply with the requirenents of this
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paragraph is subject to the forfeiture of its certificate of

aut hority.

(c) Notwithstanding any law to the contrary, each hospital

and anbul atory surgical center |icensed under chapter 395 shall,

as a condition of licensure, make paynent to the center on Apri

1 of each year, in the anpbunt of $1 for each individual during

t he previous 12 nonths who was an inpatient discharged by the

hospital or who was a patient in the anbul atory surgical center

Acconpanyi ng paynent shall be a certification under oath by the

chi ef executive officer that states the nunber of individuals on

whi ch such paynent was based. The facility nmay collect the $1

frompatients discharged fromthe facility. The center may

direct the facility to provide an independent audit of the

certification that shall be furnished within 90 days. |f paynent

is not received by the center within 30 days after April 1

interest at the annualized rate of 18 percent shall begin to be

charged on the anpunt due. |If paynment has not been received

within 60 days after interest is charged, the center shal

notify the Agency for Health Care Adnministration that paynent

has not been received pursuant to the requirenents of this

paragraph. An entity that refuses to conply with the

requi renents of this paragraph is subject to the forfeiture of

its |license.

(d) Notwithstanding any law to the contrary, each nursing

hone, assisted living facility, honme health agency, hospice

prescri bed pedi atric extended care center, and health care

servi ces pool licensed under chapter 400 shall, as a condition

of licensure, nmake paynent to the center on April 1 of each

year, in the amount of $1 for each individual served by each

af orenenti oned entity during the previous 12 nonths.
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Acconpanyi ng paynent shall be a certification under oath by the

chi ef executive officer that states the number of individuals on

whi ch such paynent was based. The entity may collect the $1 from

i ndividual s served by the entity. The center may direct the

entity to provide an i ndependent audit of the certification that

shall be furnished within 90 days. |f paynment is not received by

the center within 30 days after April 1, interest at the

annual i zed rate of 18 percent shall begin to be charged on the

anount due. |f paynent has not been received within 60 days

after interest is charged, the center shall notify the Agency

for Health Care Adnmi nistration that paynent has not been

recei ved pursuant to the requirenents of this paragraph. An

entity that refuses to conply with the requirenents of this

paragraph is subject to the forfeiture of its |icense.

(e) Notw thstanding any law to the contrary, each initial

application and renewal fee for each |icense and each fee for

certification or recertification for each person |icensed or

certified under chapter 401 or chapter 404 and for each person

licensed as a health care practitioner shall be increased by the

anount of $1 for each year for which the |license or

certification is issued. The Departnent of Health shall make

paynent to the center on April 1 of each year in the anount of

the total received pursuant to this paragraph during the

precedi ng 12 nont hs.

(f) The center shall devel op a business and financing pl an

to obtain funds through other neans if funds beyond those that

are provided for in this subsection are needed to acconplish the

obj ectives of the center.

(9) The center nay enter into affiliations with

uni versities for any purpose.
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(10) Pursuant to s. 287.057(5)(f)6., state agenci es may

contract with the center on a sole source basis for projects to

i nprove the quality of program admi nistration, including, but

not limted to, the inplenentation of an el ectroni ¢c nedi cal

record for Medicaid programrecipients.

(11) Al travel and per diempaid with center funds shal

be in accordance with s. 112.061.

(12) The center may use state purchasing and travel

contracts and the state conmmuni cati ons systemin accordance with
s. 282.105(3).

(13) The center nmy acquire, enjoy, use, and di spose of

patents, copyrights, trademarks, and any |icenses, royalties,

and other rights or interests thereunder or therein.

(14) The center shall submit an annual report to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives no |later than Cctober 1 of each year

whi ch i ncl udes:

(a) The status report on the inplenentation of a program

to anal yze data concerni ng adverse incidents and patient safety

events.

(b) The status report on the inplenmentati on of technol ogy

desi gned to reduce nedication error.

(c) The status report on the inplenentation of an

el ectroni c nedi cal record.

(d) Oher pertinent infornation relating to the efforts of

the center to inprove health care quality and efficiency.

(e) A financial statenent and bal ance sheet. The initia

report shall include any reconmendations that the center deens

appropriate regarding revisions in the definition of adverse

incidents in s. 395.0197 and the reporting of such adverse
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incidents by licensed facilities.

(15) The center nmay establish and nanage an operating fund

for the purposes of addressing the center's cash fl ow needs and

facilitating the fiscal managenment of the corporation. Upon

di ssolution of the corporation, any remaini ng cash bal ances of

any state funds shall revert to the General Revenue Fund, or

such other state funds consistent with appropriated fundi ng, as

provi ded by | aw.

(16) The center nay carry over funds fromyear to year

(17) Al books, records, and audits of the center shall be

open to the public unl ess exenpted by | aw.

(18) The center shall furnish an annual audited report to

t he Governor and Legislature by March 1 of each year.

(19) In carrying out this section, the center shal

consult with and devel op partnerships, as appropriate, with al

segnents of the health care industry, including, but not linted

to, health care practitioners, health care facilities, health

care consuners, professional organi zati ons, agencies, health

care practitioner |icensing boards, and educati onal

institutions.
Section 5. Subsection (3) is added to section 395. 004,

Florida Statutes, to read:

395.004 Application for |license, fees; expenses.--

(3) Alicensed facility nay apply to the agency for
certification of a quality inprovement programthat results in
the reduction of adverse incidents at that facility. The agency,
in consultation with the Ofice of |Insurance Reqgul ati on, shal
devel op criteria for such certification. Insurers shall file
with the Ofice of Insurance Regulation a discount in the rate
or rates applicable for nedical liability insurance coverage to
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reflect the inplenentation of a certified program In review nhg

i nsurance conpany filings with respect to rate discounts

aut hori zed under this subsection, the Ofice of |Insurance

Regul ation shall consider whether, and the extent to which, the

programcertified under this subsection is otherw se covered

under a program of risk managenent offered by an insurance

conpany or self-insurance plan providing nedical liability

i nsurance cover age.
Section 6. Section 395.0056, Florida Statutes, is created
to read:

395.0056 Litigation notice requirenent.-- Upon receipt of

a copy of a conplaint filed against a hospital as a defendant in

a nedical nmal practice action as required by s. 766.106(2), the

agency shal | :

(1) Review its adverse incident report files pertaining

to the licensed facility that is the subject of the conplaint to

determ ne whether the facility tinely conplied with the

requi renents of s. 395.0197.

(2) Reviewthe incident that is the subject of the

conpl aint and determ ne whether it involved conduct by a

licensee which is potentially subject to disciplinary action.
Section 7. Subsection (7) of section 395.0191, Florida
Statutes, is anended to read:

395.0191 Staff menbership and clinical privileges.--
(7) There shall be no nonetary liability on the part of,

and no cause of action for injunctive relief or damages shal

ari se against, any licensed facility, its governing board or
governi ng board nenbers, nedical staff, or disciplinary board or
against its agents, investigators, w tnesses, or enployees, or

agai nst any other person, for any action arising out of or
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related to carrying out the provisions of this section, absent
taken—+tn—goodfai-th-andwthout intentional fraud Hi—earry-hg
I .. C thi L on.
Section 8. Subsections (3) and (9) of section 395.0193,
Florida Statutes, are anended to read:

395.0193 Licensed facilities; peer review, disciplinary
powers; agency or partnership with physicians.--

(3) |If reasonable belief exists that conduct by a staff
nmenber or physician who delivers health care services at the
licensed facility may constitute one or nore grounds for
discipline as provided in this subsection, a peer review panel
shal | investigate and determ ne whet her grounds for discipline
exi st with respect to such staff nenber or physician. The
governi ng board of any licensed facility, after considering the
reconmendati ons of its peer review panel, shall suspend, deny,

revoke, or curtail the privileges, or reprimand, counsel, or

final determ nation has been nmade that one or nore of the
foll owi ng grounds exist:

(a) Inconpetence.

(b) Being found to be a habitual user of intoxicants or
drugs to the extent that he or she is deened dangerous to
hi nsel f, herself, or others.

(c) Mental or physical inpairment which may adversely
affect patient care.

(d) Mental or physical abuse of a nurse or other staff

nenber .
(e)td)y Being found liable by a court of conpetent
jurisdiction for medical negligence or mal practice invol ving

negl i gent conduct.
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(f)e)> One or nore settlenments exceedi ng $10, 000 for

medi cal negligence or mal practice involving negligent conduct by
the staff nenber.

(g)&H Medical negligence other than as specified in
par agraph (d) or paragraph (e).

(h)¢g)» Failure to comply with the policies, procedures, or
directives of the risk managenent programor any quality
assurance comm ttees of any licensed facility.

(9)(a) If the defendant prevails in an action brought by a
staff nmenber or physician who delivers health care services at
the licensed facility against any person or entity that
initiated, participated in, was a wtness in, or conducted any
review as authorized by this section, the court shall award
reasonabl e attorney's fees and costs to the defendant.

(b) As a condition of any staff menber or physician
bri ngi ng any action agai nst any person or entity that initiated,
participated in, was a wtness in, or conducted any review as
aut hori zed by this section and before any responsive pleading is
due, the staff nenber or physician shall post a bond or other
security, as set by the court having jurisdiction of the action,
in an anount sufficient to pay the costs and attorney's fees. A
def endant's nonetary liability under this section shall not
exceed $250, 000.

Section 9. Section 395.0194, Florida Statutes, is created
to read:

395.0194 Licensed facilities; quality assurance

responsi bilities of governing board.--

(1) A governing board's authority for the adm nistration

of the hospital is not limted by the authority of its nedical

staff. Therefore, a governing board nay reject or nodify a
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nmedi cal staff recomendation or may, if the nedical staff has

failed to act, take action independent of the nedical staff

concerni ng nedical staff nenbership, clinical privileges, peer

review, patient safety, and quality assurance.

(2) To the extent a governing board seeks to nodify a

medi cal staff recomendati on, or where a nedical staff has

failed to act wwthin 75 days after a request fromthe governing

board to take action against, or with regard to, an individual

physi ci an concerni ng nedi cal staff nenbership, clinical

privileges, peer review, or quality assurance, a governing board

may take action independent of the actions of the nmedical staff.

| f no existing bylaw provision exists and if, after any infornal

interview, the governing board determ nes that corrective or

disciplinary action is necessary, it shall reconmend such action

to a six-nenber joint conference conmttee conposed of three

nmenbers of the governing board, to be appointed by the chair of

t he governi ng board, and three nenbers of the nedical staff, to

be appointed by the chair or president of the nedical staff. The

joint conference coomittee shall, within 15 days after the

governi ng board's decision, conduct a fair hearing in which the

physician is entitled to be represented by counsel, to be

afforded an opportunity to present oral and witten argunent in

response to the corrective or disciplinary action proposed, and

to conment upon and cross-exam ne witnesses and evi dence agai nst

such physician and notify the governing board that the joint

conference committee accepts, rejects, or cannot reach a

maj ority consensus concerning the governing board's

recommendation. If the joint conference committee's

reconmmendation is to accept the governing board's

recommendati on, the governing board' s decision shall be final.
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If the joint conference conmittee rejects the governing board's

recomrendati on and suggests an alternative corrective or

disciplinary action, or finds that no corrective or disciplinary

action is warranted, the governing board shall not unreasonably

reject the joint conference conmttee's reconmendation. If the

joint conference conmttee cannot reach a najority consensus to

ei ther accept or reject the governing board' s action concerning

the fair hearing decision, the governing board' s action shall be

final. The governing board shall give full and conpl ete

consideration to the joint conference conmmittee’s

reconmendati ons.
Section 10. Subsections (12) through (20) of section
395. 0197, Florida Statutes, are renunbered as subsections (13)
t hrough (21), respectively, subsections (1), (3), (7), and (8)
of said section are anended, and a new subsection (12) is added

to said section, to read:

395.0197 Internal risk nanagenent program --

(1) Every licensed facility shall, as a part of its
adm ni strative functions, establish an internal risk managenent
programthat includes all of the foll ow ng conponents:

(a) The investigation and analysis of the frequency and
causes of general categories and specific types of adverse
incidents to patients.

(b) The devel opnent of appropriate nmeasures to nminimze
the risk of adverse incidents to patients, including, but not
[imted to:

1. Risk managenent and risk prevention education and
training of all nonphysician personnel as follows:

a. Such education and training of all nonphysician

personnel as part of their initial orientation; and
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b. At least 1 hour of such education and training annually

for all personnel of the licensed facility working in clinical
areas and providing patient care, except those persons |icensed
as health care practitioners who are required to conpl ete
continui ng educati on coursework pursuant to chapter 456 or the

respective practice act, which education and training shal

i ncl ude conponents designed to assisting physicians and hospit al

personnel in providing constructive advice to patients when

there is an adverse outcone.

2. A prohibition, except when energency circunstances
requi re otherw se, against a staff nmenber of the |icensed
facility attending a patient in the recovery room unless the
staff menmber is authorized to attend the patient in the recovery
roomand is in the conpany of at |east one other person.
However, a licensed facility is exenpt fromthe two-person
requirenment if it has:

a. Live visual observation

b. Electronic observation; or

c. Any other reasonabl e neasure taken to ensure patient
protection and privacy.

3. A prohibition against an unlicensed person from
assisting or participating in any surgical procedure unless the
facility has authorized the person to do so following a
conpet ency assessment, and such assistance or participation is
done under the direct and i mredi ate supervision of a |licensed
physi cian and is not otherwi se an activity that may only be
perfornmed by a licensed health care practitioner.

4. Devel opnment, inplenentation, and ongoi ng eval uati on of
procedures, protocols, and systenms to accurately identify

patients, planned procedures, and the correct site of the
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pl anned procedure so as to mnimze the performance of a

surgi cal procedure on the wong patient, a wong surgi cal
procedure, a wong-site surgical procedure, or a surgical
procedure otherwi se unrelated to the patient's diagnhosis or
medi cal condition.

(c) The analysis of patient grievances that relate to
patient care and the quality of nedical services.

(d) A systemfor informng a patient or a proxy authorized

by |aw to nake health care decisions on behalf of a patient that

t he patient was the subject of an adverse incident as defined in

subsection (5). Such notice shall be given by the risk nanager,

or his or her designee, as soon as practicable to allow the

pati ent an opportunity to mnim ze damage or injury.

(e)&d) The devel opnent and inplenmentati on of an incident
reporting system based upon the affirmative duty of all health
care providers and all agents and enpl oyees of the |icensed
health care facility to report adverse incidents to the risk
manager, or to his or her designee, within 3 business days after
t heir occurrence.

(f) The devel opnent of a facilityw de plan for reducing

medi cation errors, which shall incl ude:

1. The devel opnent of effective reporting nechanisns to

ensure that nedication-related errors are revi ewed.

2. The establishnent of a baseline assessnent and a revi ew

to be conducted at | east annually of the effectiveness of the

pl an to reduce nedication-rel ated errors.

3. The use of technol ogy.

Pertinent literature related to the reducti on of nedicati on-

related errors shall be reviewed and utilized in the devel opnent

Page 35 of 139

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1051
1052
1053
1054
1055
1056
1057
1058
1059
1060
1061
1062
1063
1064
1065
1066
1067
1068
1069
1070
1071
1072
1073
1074
1075
1076
1077
1078
1079

1080

HB 0055B 2003
and ongoi ng revi ew of the plan devel oped pursuant to this

par agr aph.

(3) In addition to the prograns mandated by this section,
ot her innovative approaches intended to reduce the frequency and
severity of medical mal practice and patient injury clains shal
be encouraged and their inplenentation and operation
facilitated. Such additional approaches may include extending
internal risk managenent prograns to health care providers
of fices and the assumi ng of provider liability by a licensed
health care facility for acts or om ssions occurring wthin the

licensed facility. Each licensed facility shall annually report

to the agency and the Departnent of Health the nanme and

judgnents entered agai nst each health care practitioner for

which the facility assunes liability. The agency and the

Departnent of Health, in their respective annual reports, shal

i nclude statistics that report the nunber of |icensed facilities

t hat assune such liability and the nunber of health care

practitioners, by profession, for whomthey assune |liability.

(7) The licensed facility shall notify the agency no | ater

than 7 cal endar days ibusiness—day after the risk manager or
his or her designee has received a report pursuant to paragraph

(1)(d) and can determne within 7 cal endar days 1-business—day

that any of the follow ng adverse incidents has occurred,

whet her occurring in the licensed facility or arising from
health care prior to adm ssion in the licensed facility:

(a) The death of a patient;

(b) Brain or spinal danage to a patient;

(c) The performance of a surgical procedure on the wong
patient;

(d) The performance of a wwong-site surgical procedure; or
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(e) The performance of a wong surgical procedure.

The notification nust be nade in witing and be provi ded by
facsim |l e device or overnight mail delivery. The notification
must include information regarding the identity of the affected
patient, the type of adverse incident, the initiation of an

i nvestigation by the facility, and whether the events causing or
resulting in the adverse incident represent a potential risk to
ot her patients.

(8) Any of the follow ng adverse incidents, whether
occurring in the licensed facility or arising fromhealth care
prior to admssion in the licensed facility, shall be reported
by the facility to the agency within 15 cal endar days after its
occurrence:

(a) The death of a patient;

(b) Brain or spinal damage to a patient;

(c) The performance of a surgical procedure on the wong
patient;

(d) The performance of a wrong-site surgical procedure;

(e) The performance of a wong surgical procedure;

(f) The performance of a surgical procedure that is
medi cal |y unnecessary or otherwi se unrelated to the patient's
di agnosi s or nedical condition;

(g) The surgical repair of damage resulting to a patient
froma planned surgical procedure, where the danage is not a
recogni zed specific risk, as disclosed to the patient and
docunent ed t hrough the i nforned-consent process; or

(h) The performance of procedures to renove unpl anned

foreign objects remaining froma surgical procedure.
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The agency may grant extensions to this reporting requirenent

for nore than 15 days upon justification submtted in witing by
the facility adm nistrator to the agency. The agency may require
an additional, final report. These reports shall not be

avail able to the public pursuant to s. 119.07(1) or any other

| aw provi ding access to public records, nor be discoverable or
adm ssible in any civil or admnistrative action, except in

di sciplinary proceedi ngs by the agency or the appropriate

regul atory board, nor shall they be available to the public as
part of the record of investigation for and prosecution in

di sciplinary proceedi ngs nmade avail able to the public by the
agency or the appropriate regul atory board. However, the agency
or the appropriate regulatory board shall make avail abl e, upon
witten request by a health care professional against whom
probabl e cause has been found, any such records which formthe
basis of the determ nation of probable cause. The agency nay
investigate, as it deens appropriate, any such incident and
prescri be nmeasures that nust or may be taken in response to the
i ncident. The agency shall review each incident and determ ne
whet her it potentially involved conduct by the health care

prof essi onal who is subject to disciplinary action, in which

case the provisions of s. 456. 073 shall apply. Copies of all

reports of adverse incidents submtted to the agency by

hospi tals and anbul atory surgical centers shall be forwarded to

the Florida Center for Excellence in Health Care, as defined in

s. 381.0409, for analysis by experts who nay make

recomrendati ons regarding the prevention of such incidents. Such

information shall remain confidential as otherw se provided by

| aw

(12) If appropriate, a licensed facility in which sexual

Page 38 of 139

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1141
1142
1143
1144
1145
1146
1147
1148
1149
1150
1151
1152
1153
1154
1155
1156
1157
1158
1159
1160
1161
1162
1163
1164
1165
1166
1167
1168
1169

1170

HB 0055B 2003
abuse occurs nust offer the victimof sexual abuse testing for

sexual ly transm ssi bl e di seases and shall provide all such

testing at no cost to the victim

Section 11. Section 395.1012, Florida Statutes, is created
to read:

395.1012 Patient safety. --

(1) Each licensed facility shall adopt a patient safety

pl an. A plan adopted to i nplenent the requirenents of 42 C. F. R

s. 482.21 shall be deened to conply with this requirenent.

(2) Each licensed facility shall appoint a patient safety

officer and a patient safety conmttee, which shall include at

| east one person who is neither enployed by nor practicing in

the facility, for the purpose of pronoting the health and safety

of patients, reviewi ng and evaluating the quality of patient

saf ety neasures used by the facility, and assisting in the

i npl enentation of the facility patient safety plan.
Section 12. Section 395.1051, Florida Statutes, is created
to read:

395.1051 Duty to notify patients.-- Every |icensed

facility shall informeach patient, or an individual identified

pursuant to s. 765.401(1), in person about unanticipated

out conmes of care that result in serious harmto the patient.

Noti fication of outcones of care that result in harmto the

patient under this section shall not constitute an

acknow edgenent or admi ssion of liability, nor can it be

i ntroduced as evidence in any civil lawsuit.
Secti on 13. Section 456.026, Florida Statutes, is anended
to read:

456. 026 Annual report concerning finances, admnistrative

conplaints, disciplinary actions, and recommendations.-- The
Page 39 of 139

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1171
1172
1173
1174
1175
1176
1177
1178
1179
1180
1181
1182
1183
1184
1185
1186
1187
1188
1189
1190
1191
1192
1193
1194
1195
1196
1197
1198
1199

HB 0055B 2003
departnent is directed to prepare and submt a report to the

Presi dent of the Senate and the Speaker of the House of

Represent ati ves by Novenber 1 of each year. The departnent shal

publish the report on its website sinultaneously with delivery

to the President of the Senate and the Speaker of the House of

Representatives. The report nust be directly accessible on the

departnent's | nternet honepage highlighted by easily

identifiable links and buttons. In addition to finances and any

other information the Legislature may require, the report shal
include statistics and rel evant information, profession by
prof essi on, detailing:

(1) The nunber of health care practitioners |icensed by

the Division of Medical Quality Assurance or otherw se

aut hori zed to provide services in the state, if known to the

depart nent .

(2)8 The revenues, expenditures, and cash bal ances for
the prior year, and a review of the adequacy of existing fees.
(3)2> The nunber of conplaints received and investigated.
(4)3)> The nunber of findings of probable cause made.
(54> The nunmber of findings of no probable cause nade.
(6)65)> The nunber of adm nistrative conplaints filed.
(7)6)> The disposition of all adm nistrative conplaints.
(8)A~ A description of disciplinary actions taken.
(9) For licensees under chapter 458, chapter 459, chapter

461, or chapter 466, the professional liability clains and

actions reported by insurers, as provided in s. 627.912. This

informati on nust be provided in a separate section of the report

restricted to providing professional liability clains and

actions data.
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(10) 68 A description of any effort by the departnent to

reduce or otherwi se close any investigation or disciplinary
proceedi ng not before the Division of Adm nistrative Hearings
under chapter 120 or otherw se not conpleted within 1 year after
the initial filing of a conplaint under this chapter.

(11) (9 The status of the devel opnent and inpl enentation
of rules providing for disciplinary guidelines pursuant to s.
456. 079.

(12) (26 Such recommendati ons for adm nistrative and
statutory changes necessary to facilitate efficient and cost -
effective operation of the departnent and the vari ous boards.

Section 14. Paragraph (a) of subsection (1) of section
456. 039, Florida Statutes, is anmended to read:

456. 039 Designated health care professionals; information
required for licensure.--

(1) Each person who applies for initial licensure as a
physi ci an under chapter 458, chapter 459, chapter 460, or
chapter 461, except a person applying for registration pursuant
to ss. 458. 345 and 459. 021, nust, at the tine of application,
and each physician who applies for |icense renewal under chapter
458, chapter 459, chapter 460, or chapter 461, except a person
regi stered pursuant to ss. 458.345 and 459. 021, nust, in
conjunction wth the renewal of such |license and under
procedures adopted by the Departnent of Health, and in addition
to any other information that nmay be required fromthe
applicant, furnish the following information to the Depart nent
of Heal t h:

(a)1l. The nanme of each nedical school that the applicant
has attended, with the dates of attendance and the date of

graduation, and a description of all graduate nedi cal education
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conpl eted by the applicant, excluding any coursework taken to

satisfy nmedical |icensure continuing education requirenents.

2. The nane of each hospital at which the applicant has
privil eges.

3. The address at which the applicant will primarily
conduct his or her practice.

4. Any certification that the applicant has received from
a specialty board that is recognized by the board to which the
applicant is applying.

5. The year that the applicant began practicing nmedicine.

6. Any appointnment to the faculty of a nedical schoo
whi ch the applicant currently holds and an indication as to
whet her the applicant has had the responsibility for graduate
nmedi cal education within the nost recent 10 years.

7. A description of any crimnal offense of which the
appl i cant has been found guilty, regardl ess of whether
adj udi cation of guilt was withheld, or to which the applicant
has pled guilty or nolo contendere. A crimnal offense commtted
in another jurisdiction which would have been a fel ony or
m sdeneanor if commtted in this state nust be reported. If the
applicant indicates that a crimnal offense is under appeal and
submts a copy of the notice for appeal of that crimna
of fense, the departnent nust state that the crimnal offense is
under appeal if the crimnal offense is reported in the
applicant's profile. If the applicant indicates to the
departnent that a crimnal offense is under appeal, the
applicant nmust, upon disposition of the appeal, submt to the
departnment a copy of the final witten order of disposition.

8. A description of any final disciplinary action taken

within the previous 10 years agai nst the applicant by the agency
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regul ating the profession that the applicant is or has been

licensed to practice, whether in this state or in any other
jurisdiction, by a specialty board that is recognized by the
Aneri can Board of Medical Specialties, the American Osteopathic
Associ ation, or a simlar national organization, or by a

| icensed hospital, health mai ntenance organi zation, prepaid
health clinic, anbul atory surgical center, or nursing hone.

Di sci plinary action includes resignation fromor nonrenewal of
nmedi cal staff nenbership or the restriction of privileges at a

I icensed hospital, health nmai ntenance organi zation, prepaid
health clinic, anbulatory surgical center, or nursing hone taken
inlieu of or in settlenent of a pending disciplinary case

rel ated to conpetence or character. If the applicant indicates
that the disciplinary action is under appeal and submts a copy
of the docunent initiating an appeal of the disciplinary action,
t he departnent nust state that the disciplinary action is under
appeal if the disciplinary action is reported in the applicant's
profile.

9. Relevant professional qualifications as defined by the

appl i cabl e board.
Section 15 Section 456.041, Florida Statutes, is anended
to read:

456.041 Practitioner profile; creation.--

(1)(a) Beginning July 1, 1999, the Departnent of Health
shall conpile the information submtted pursuant to s. 456. 039
into a practitioner profile of the applicant submtting the
i nformati on, except that the Departnent of Health may devel op a
format to conpile uniformy any information submtted under s.
456. 039(4) (b). Beginning July 1, 2001, the Departnent of Health
may, and beginning July 1, 2004, shall, conpile the information
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submtted pursuant to s. 456.0391 into a practitioner profile of

the applicant submtting the information.

(b) Each practitioner |icensed under chapter 458 or

chapter 459 nust report to the Departnent of Health and the
Board of Medicine or the Board of Osteopathic Medicine,

respectively, all final disciplinary actions, sanctions by a

governnental agency or a facility or entity licensed under state

law, and clains or actions, as provided under s. 456.051, to

whi ch he or she is subject no |later than 15 cal endar days after

such action or sanction is inposed. Failure to submt the

requisite information within 15 cal endar days in accordance with

t hi s paragraph shall subject the practitioner to discipline by

the Board of Medicine or the Board of Osteopathic Medicine and a

fine of $100 for each day that the information is not submtted

after the expiration of the 15-day reporting period.

(c) Wthin 15 days after receiving a report under

par agraph (b), the departnment shall update the practitioner's

profile in accordance with the requirenents of subsection (7).
(2) On the profile published under subsection (1), the

departnment shall indicate whether + the information provided

under s. 456.039(1)(a)7. or s. 456.0391(1)(a)7. is or is not

corroborated by a crimnal history check conducted according to

this subsection. Hthe informationprovided under—s—

456 039( 1) {a)+—or—s—456- 0391 (1) (a)+—is—corroborated by the
inal_hi heck —thef I I inal_hi hecl

was—perforned-need-not—beindicatedon-the profile- The

departnent, or the board having regulatory authority over the
practitioner acting on behalf of the departnent, shal
i nvestigate any information received by the departnment or the

board when it has reasonabl e grounds to believe that the
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practitioner has violated any law that relates to the

practitioner's practice.

(3) The Departnent of Health shall wssy include in each
practitioner's practitioner profile that crimnal information
that directly relates to the practitioner's ability to
conpetently practice his or her profession. The departnment nust
include in each practitioner's practitioner profile the
followi ng statenent: "The crimnal history information, if any
exi sts, may be inconplete; federal crimnal history information

is not available to the public.” The departnent shall provide in

each practitioner profile, for every final disciplinary action

t aken against the practitioner, a narrative description, witten

in plain English, that explains the adm nistrative conpl aint

filed against the practitioner and the final disciplinary action

i nposed on the practitioner. The departnment shall include a

hyperlink to each final order listed on its Internet website

report of dispositions of recent disciplinary actions taken

agai nst practitioners.

(4) The Department of Health shall include, with respect
to a practitioner licensed under chapter 458 or chapter 459, a
statenment of how the practitioner has elected to conply with the
financial responsibility requirenments of s. 458.320 or s.
459. 0085. The departnent shall include, with respect to
practitioners subject to s. 456.048, a statenment of how the
practitioner has elected to conply with the financi al
responsibility requirements of that section. The depart nent
shall include, with respect to practitioners |icensed under
chapter 458, chapter 459, or chapter 461, information relating
to liability actions which has been reported under s. 456.049 or

S. 627.912 within the previous 10 years for any paid clai mof
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$50, 000 or nore thatexceeds—$5-000. Such clains information

shall be reported in the context of conparing an individual

practitioner's clainms to the experience of other practitioners
within the sane specialty, or profession if the practitioner is
not a speci ali st—to-the extent suchintormtionis—avatlableto
the—Departrent—of—Health. The departnent shall include a

hyperlink to all such conparison reports in such practitioner's

profile onits Internet website. If information relating to a

liability action is included in a practitioner's practitioner
profile, the profile nust also include the foll ow ng statenent:
"Settlenent of a claimnmay occur for a variety of reasons that
do not necessarily reflect negatively on the professional
conpetence or conduct of the practitioner. A paynent in
settl enent of a nedical mal practice action or claimshould not
be construed as creating a presunption that nedical nal practice
has occurred.”

(5) The Departnent of Health shall wmway—net include the
date of a disciplinary action taken by a |licensed hospital or an

anbul atory surgical center, in accordance with the requirenents

of s. 395.0193, in the practitioner profile. Any practitioner

di sci pli ned under paragraph (1)(b) nust report to the depart nment

the date the disciplinary action was i nposed. The depart nent

shall state whether the action is related to professional

conpetence and whether it is related to the delivery of services

to a patient.
(6) The Departnent of Health may include in the

practitioner's practitioner profile any other information that

is a public record of any governnental entity and that rel ates
to a practitioner's ability to conpetently practice his or her

pr of essi on. However, the departnent nust consult with the board
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having regul atory authority over the practitioner before such

information is included in his or her profile.

(7) Upon the conpletion of a practitioner profile under
this section, the Departnent of Health shall furnish the
practitioner who is the subject of the profile a copy of it. The
practitioner has a period of 30 days in which to review the
profile and to correct any factual inaccuracies in it. The
Departnment of Health shall nake the profile available to the
public at the end of the 30-day period. The departnent shal
make the profiles available to the public through the Wrld Wde
Web and ot her comonly used neans of distribution.

(8 The Departnent of Health shall provide in each profile

an easy-to-read explanation of any disciplinary action taken and

the reason the sanction or sanctions were inposed.
(968 Making a practitioner profile available to the

public under this section does not constitute agency action for

whi ch a hearing under s. 120.57 may be sought.
Section 15. Section 456.042, Florida Statutes, is anended
to read:

456.042 Practitioner profiles; update.-- A practitioner

must submt updates of required information within 15 days after

the final activity that renders such information a fact. The

Departnent of Health shall update each practitioner's
practitioner profile periodically. An updated profile is subject
to the sanme requirenments as an original profile with respect to
the period within which the practitioner may review the profile
for the purpose of correcting factual inaccuracies.

Section 16. Subsection (1) of section 456.049, Florida
Statutes, is anended, and subsection (3) is added to said

section, to read:
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456.049 Health care practitioners; reports on professional

liability clains and actions.--

(1) Any practitioner of medicine |licensed pursuant to the
provi sions of chapter 458, practitioner of osteopathic nedicine
licensed pursuant to the provisions of chapter 459, podiatric
physi cian |icensed pursuant to the provisions of chapter 461, or
dentist |licensed pursuant to the provisions of chapter 466 shal
report to the departnment any claimor action for damages for
personal injury alleged to have been caused by error, om ssion,
or negligence in the performance of such |licensee's professiona

services or based on a cl ained performance of professional

services w thout consent if the—elatmwas—not—coveredby—an
Fasurerreguired-toreport—under s 627.912 and the claim

resulted in:

(a) A final judgment of $50,000 or nore or, wth respect

to a dentist licensed pursuant to chapter 466, a final judgnhent

of $25,000 or nore iFA—any—anrpunt.
(b) A settlement of $50,000 or nore or, with respect to a

dentist |icensed pursuant to chapter 466, a settlenent of

$25, 000 or nore FhA—ahy—-arpunt

(c) A final disposition not resulting in paynment on behal f

of the |icensee.

Reports shall be filed with the departnment no |ater than 60 days
foll ow ng the occurrence of any event |isted in paragraph (a),
par agraph (b), or paragraph (c).

(3) The departnent shall forward the information coll ected

under this section to the Ofice of Insurance Regul ation.
Section 17. Section 456.051, Florida Statutes, is anended

to read:
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456. 051 Reports of professional liability actions;

bankruptcies; Departnent of Health's responsibility to
provi de. - -

(1) The report of a claimor action for damages for
personal injury which is required to be provided to the
Departnment of Health under s. 456.049 or s. 627.912 is public
i nformati on except for the nane of the claimnt or injured
person, which remains confidential as provided in ss.

456. 049(2) (d) and 627.912(2)(e). The Departnent of Health shall
upon request, make such report available to any person. The

departnent shall make such report avail able as a part of the

practitioner's profile within 45 cal endar days after receipt.

(2) Any information in the possession of the Departnent of
Heal th which relates to a bankruptcy proceeding by a
practitioner of medicine |licensed under chapter 458, a
practitioner of osteopathic nedicine |licensed under chapter 459,
a podiatric physician |icensed under chapter 461, or a denti st
i censed under chapter 466 is public information. The Depart nent
of Health shall, upon request, make such information avail abl e

to any person. The departnent shall make such report avail able

as a part of the practitioner's profile within 45 cal endar days

after receipt.

Section 18. Paragraph (a) of subsection (7) of section
456. 057, Florida Statutes, is anmended to read:

456. 057 Ownership and control of patient records; report
or copies of records to be furnished. --

(7)(a)1l. The departnent may obtain patient records
pursuant to a subpoena without witten authorization fromthe
patient if the department and the probabl e cause panel of the

appropriate board, if any, find reasonable cause to believe that
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a health care practitioner has excessively or inappropriately

prescri bed any controll ed substance specified in chapter 893 in
violation of this chapter or any professional practice act or
that a health care practitioner has practiced his or her

prof essi on bel ow that |evel of care, skill, and treatnent
required as defined by this chapter or any professional practice
act and also find that appropriate, reasonable attenpts were
made to obtain a patient rel ease.

2. The departnent may obtain patient records and insurance
i nformation pursuant to a subpoena wi thout witten authorization
fromthe patient if the departnment and the probabl e cause pane
of the appropriate board, if any, find reasonable cause to
believe that a health care practitioner has provided i nadequate
nmedi cal care based on term nation of insurance and also find
that appropriate, reasonable attenpts were nade to obtain a
patient rel ease.

3. The departnent may obtain patient records, billing
records, insurance information, provider contracts, and al
attachnments thereto pursuant to a subpoena without witten
aut hori zation fromthe patient if the departnent and probable
cause panel of the appropriate board, if any, find reasonable
cause to believe that a health care practitioner has submtted a
claim statenent, or bill using a billing code that would result
in paynment greater in anount than would be paid using a billing
code that accurately describes the services perforned, requested
paynent for services that were not perforned by that health care
practitioner, used information derived froma witten report of
an aut onobil e acci dent generated pursuant to chapter 316 to
solicit or obtain patients personally or through an agent

regardl ess of whether the information is derived directly from
Page 50 of 139

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1500
1501
1502
1503
1504
1505
1506
1507
1508
1509
1510
1511
1512
1513
1514
1515
1516
1517
1518
1519
1520
1521
1522
1523
1524
1525
1526
1527
1528

1529

HB 0055B 2003
the report or a summary of that report or from anot her person,

solicited patients fraudulently, received a kickback as defined
ins. 456.054, violated the pati ent brokering provisions of s.
817.505, or presented or caused to be presented a false or
fraudul ent insurance claimw thin the neaning of s.
817.234(1)(a), and also find that, within the nmeaning of s.
817.234(1)(a), patient authorization cannot be obtai ned because
t he patient cannot be |ocated or is deceased, incapacitated, or
suspected of being a participant in the fraud or schene, and if
t he subpoena is issued for specific and rel evant records.

4. Notw thstandi ng subparagraphs 1.-3., when the

departnent investigates a professional liability claimor

undertakes action pursuant to s. 456.049 or s. 627.912, the

departnent nay obtain patient records pursuant to a subpoena

w thout witten authorization fromthe patient if the patient

refuses to cooperate or attenpts to obtain a patient rel ease and

failure to obtain the patient records would be detrinental to

the investigation.

Section 19. Section 456.0575, Florida Statutes, is created
to read:

456. 0575 Duty to notify patients.-- Every |licensed health

care practitioner shall informeach patient, or an individual

identified pursuant to s. 765.401(1), in person about adverse

incidents that result in serious harmto the patient.

Notification of outcones of care that result in harmto the

patient under this section shall not constitute an

acknow edgenent of adm ssion of liability, nor can such

notifications be introduced as evidence in any civil lawsuit.

Section 20. Patient safety discount.-- A health care

facility licensed pursuant to chapter 395, Florida Statutes, nay
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apply to the Departnent of Financial Services for certification

of any programthat is recommended by the Florida Center for

Excellence in Health Care to reduce adverse incidents, as
defined in s. 395.0197, Florida Statutes, which result in the
reduction of serious events at that facility. The depart nment

shal | develop criteria for such certification. Insurers shall

file with the departnent a discount in the rate or rates

applicable for insurance coverage to reflect the effect of a

certified program A health care facility shall receive a

discount in the rate or rates applicable for nandated basic

i nsurance coverage required by law. In reviewing filings under

this section, the departnent shall consider whether, and the

extent to which, the programcertified under this sectionis

ot herwi se covered under a program of risk nanagenent offered by

an i nsurance conpany or exchange or self-insurance pl an

provi di ng nedi cal professional liability coverage.
Section 21. Subsection (4) is added to section 456. 063,
Florida Statutes, to read:

456. 063 Sexual m sconduct; disqualification for |icense,
certificate, or registration.--

(4) Each board, or the departnent if there is no board,

may adopt rules to i nplenent the requirenents for reporting

al | egations of sexual m sconduct, including rules to deterni ne

the sufficiency of the all egations.
Section 22. Subsection (4) of section 456.072, Florida

Statutes, is anended, and subsection (7) is added to said

section, to read:
456. 072 G ounds for discipline; penalties; enforcenent.--
(4) In any additi I i coinli . I
through final order, or citation, entered on or after July 1,
Page 52 of 139

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1560
1561
1562
1563
1564
1565
1566
1567
1568
1569
1570
1571
1572
1573
1574
1575
1576
1577
1578
1579
1580
1581
1582
1583
1584
1585
1586
1587
1588

1589

HB 0055B 2003
2001, that inposes a penalty or other form of discipline

pursuant to this section or disetpt-he—inposedthrough—tinal
| : Lon. teredonorafter July 12001 for a

viol ation of any practice act, the board, or the departnment when

there is no board, shall assess costs related to the

i nvestigation and prosecution of the case, including costs

associated with an attorney's tine. The anpunt of costs to be

assessed shall be deternm ned by the board, or the departnment

when there is no board, following its consideration of an

affidavit of item zed costs and any witten objections thereto
In any case in which wherethe-board—or—thedepartnent—inposes a
fine or assessnent of costs inposed by the board or departnent

and-the fine orassesswent is not paid wthin a reasonable tine,

such reasonable tinme to be prescribed in the rules of the board,

or the departnent when there is no board, or in the order
assessing such fines or costs, the departnent or the Departnent
of Legal Affairs may contract for the collection of, or bring a
civil action to recover, the fine or assessnent.

(7) In any fornal adni nistrative hearing conducted under

s. 120.57(1), the board or departnent shall establish grounds

for the discipline of a |licensee by the greater weight of the

evi dence.

Section 23. Subsections (1) and (5) of section 456. 073,
Florida Statutes, are amended to read:

456. 073 Disciplinary proceedings.-- Disciplinary
proceedi ngs for each board shall be within the jurisdiction of
t he departnent.

(1) The departnent, for the boards under its jurisdiction,
shall cause to be investigated any conplaint that is filed

before it if the conplaint is in witing, signed by the
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conplainant, and legally sufficient. A conplaint is legally

sufficient if it contains ultimate facts that show that a
violation of this chapter, of any of the practice acts relating
to the professions regulated by the departnent, or of any rule
adopted by the departnent or a regulatory board in the
departnment has occurred. In order to determ ne |ega
sufficiency, the departnent may require supporting information
or docunentation. The departnent may investigate, and the
departnment or the appropriate board nay take appropriate final
action on, a conplaint even though the original conplainant
withdraws it or otherw se indicates a desire not to cause the
conplaint to be investigated or prosecuted to conpletion. The
departnment may investigate an anonynous conplaint if the
conplaint is inwiting and is legally sufficient, if the

al l eged violation of aw or rules is substantial, and if the
departnment has reason to believe, after prelimnary inquiry,
that the violations alleged in the conplaint are true. The
departnent may investigate a conplaint nmade by a confidenti al
informant if the conplaint is legally sufficient, if the alleged
violation of law or rule is substantial, and if the departnent
has reason to believe, after prelimnary inquiry, that the

all egations of the conplainant are true. The departnment nmay
initiate an investigation if it has reasonable cause to believe
that a licensee or a group of |icensees has violated a Florida
statute, a rule of the department, or a rule of a board. The

departnment nay investigate infornation filed pursuant to s.

456.041(4) relating to liability actions with respect to health

care practitioners |icensed under chapter 458 and chapter 459
whi ch have been reported under s. 456.049 or s. 627.912 within

the previous 5 years for any paid claimthat exceeds $50, 000.
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Except as provided in ss. 458.331(9), 459.015(9), 460.413(5),

and 461.013(6), when an investigation of any subject is
undertaken, the departnent shall pronptly furnish to the subject
or the subject's attorney a copy of the conplaint or docunent
that resulted in the initiation of the investigation. The

subj ect may submt a witten response to the informtion
contained in such conplaint or docunent within 20 days after
service to the subject of the conplaint or docunent. The
subject's witten response shall be considered by the probable
cause panel. The right to respond does not prohibit the issuance
of a sunmmary energency order if necessary to protect the public.
However, if the secretary, or the secretary's designee, and the
chair of the respective board or the chair of its probable cause
panel agree in witing that such notification would be
detrinmental to the investigation, the departnment may w thhold
notification. The departnment may conduct an investigation

w thout notification to any subject if the act under
investigation is a crimnal offense.

(5)(a) A formal hearing before an adm nistrative | aw judge
fromthe Division of Adm nistrative Hearings shall be held
pursuant to chapter 120 if there are any disputed issues of
material fact. The adm nistrative | aw judge shall issue a
recommended order pursuant to chapter 120. If any party raises
an issue of disputed fact during an informal hearing, the
hearing shall be termnated and a formal hearing pursuant to
chapter 120 shall be held.

(b) Notwithstanding s. 120.569(2), the departnent shal
notify the Division of Admnistrative Hearings within 45 days

after receipt of a petition or request for a hearing that the
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departnment has determ ned requires a fornal hearing before an

adm ni strative | aw judge.
Section 24. Subsections (1) and (2) of section 456.077,

Florida Statutes, are anended to read:

456. 077 Authority to issue citations.--

(1) Notwithstanding s. 456.073, the board, or the
departnent if there is no board, shall adopt rules to permt the
i ssuance of citations. The citation shall be issued to the
subj ect and shall contain the subject's nane and address, the
subject's license nunber if applicable, a brief factual
statenment, the sections of the |law allegedly violated, and the
penal ty inposed. The citation nust clearly state that the
subj ect may choose, in lieu of accepting the citation, to follow
t he procedure under s. 456.073. If the subject disputes the
matter in the citation, the procedures set forth in s. 456.073
must be foll owed. However, if the subject does not dispute the
matter in the citation wth the departnent within 30 days after
the citation is served, the citation becones a public final
order and does not constitute censtitutes discipline for a first
of fense, but does constitute discipline for a second or

subsequent offense. The penalty shall be a fine or other

conditions as established by rule.

(2) The board, or the departnent if there is no board,
shal | adopt rul es designating violations for which a citation
may be issued. Such rules shall designate as citation violations
t hose violations for which there is no substantial threat to the

public health, safety, and welfare or no violation of standard

of care involving injury to a patient. Violations for which a

citation may be issued shall include violations of continuing

education requirenents; failure to tinmely pay required fees and
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fines; failure to conply with the requirenents of ss. 381.026
and 381. 0261 regarding the dissem nation of information
regarding patient rights; failure to conply with adverti sing
requirenents; failure to tinely update practitioner profile and
credentialing files; failure to display signs, |icenses, and
permts; failure to have required reference books avail able; and
all other violations that do not pose a direct and serious

threat to the health and safety of the patient or involve a

violation of standard of care that has resulted in injury to a
patient .

Section 25. Subsections (1) and (2) of section 456.078,
Florida Statutes, are anended to read:

456. 078 Medi ation.- -

(1) Notw thstanding the provisions of s. 456.073, the
board, or the departnment when there is no board, shall adopt

rul es to designate which violations of the applicable

prof essional practice act are appropriate for nediation. The
board, or the departnent when there is no board, shall ray
desi gnate as nedi ati on of fenses those conpl aints where harm

caused by the licensee is economc in nature, except any act or

om ssion involving intentional m sconduct, e+ can be renedi ed by

the licensee, is not a standard of care violation involving any

type of injury to a patient, or does not result in an adverse

i ncident. For the purposes of this section, an "adverse
incident" neans an event that results in:

(a) The death of a patient;

(b) Brain or spinal danage to a patient;

(c) The perfornance of a surgical procedure on the wong
pati ent;

(d) The performance of a wong-site surgical procedure;
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(e) The performance of a surgical procedure that is

nmedi cal | y unnecessary or otherwise unrelated to the patient's

di agnosi s or nedi cal condition;

(f) The surgical repair of damage to a patient resulting

froma planned surgical procedure, which damage is not a

recogni zed specific risk as disclosed to the patient and

docunent ed t hrough the infornmed-consent process;

(g) The performance of a procedure to renpove unpl anned

foreign objects remaining froma surgical procedure; or

(h) The performance of any other surgical procedure that

breached the standard of care.

(2) After the departnent determines a conplaint is legally
sufficient and the alleged violations are defined as nedi ati on
of fenses, the departnent or any agent of the departnent nay
conduct informal nediation to resolve the complaint. If the
conpl ai nant and the subject of the conplaint agree to a
resolution of a conplaint within 14 days after contact by the
nmedi ator, the mediator shall notify the departnent of the terns
of the resolution. The departnment or board shall take no further
action unless the conpl ainant and the subject each fail to
record with the departnent an acknow edgnent of satisfaction of
the ternms of nediation within 60 days of the nediator's

notification to the departnment. A successful nediation which

results in an award of $50,000 or |less shall not constitute

discipline. In the event the conpl ai nant and subject fail to

reach settlenment terns or to record the required acknow edgnent,
the departnent shall process the conplaint according to the
provi sions of s. 456.073.

Section 26. Civil imunity for nmenbers of or consultants

to certain boards, commttees, or other entities.--
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(1) Each nenber of, or health care professional consultant

to, any conmmttee, board, group, conm ssion, or other entity

shall be immune fromcivil liability for any act, decision,

onm ssion, or utterance done or nade in performance of his or her

duties while serving as a nenber of or consultant to such

committee, board, group, commi ssion, or other entity established

and operated for purposes of quality inprovenent review,

eval uation, and planning in a state-licensed health care

facility. Such entities nmust function primarily to review,

eval uate, or nmake recomendations relating to:

(a) The duration of patient stays in health care

facilities;

(b) The professional services furnished with respect to

the nedical, dental, psychol ogical, podiatric, chiropractic, or

optonetric necessity for such services;

(c) The purpose of pronoting the nost efficient use of

avail able health care facilities and services;

(d) The adequacy or quality of professional services;

(e) The conpetency and qualifications for professional

staff privil eges;

(f) The reasonabl eness or appropri ateness of charges nade

by or on behalf of health care facilities; or

(g) Patient safety, including entering into contracts with

pati ent safety organi zati ons.

(2) Such commttee, board, group, conm ssion, or other

entity nust be established in accordance with state law or in

accordance with requirenents of the Joint Conm ssion on

Accreditati on of Healthcare Organi zations, established and duly

constituted by one or nore public or licensed private hospitals

or behavi oral health agencies, or established by a governnental
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agency. To be protected by this section, the act, decision,

om ssion, or utterance nay not be made or done in bad faith or

with malicious intent.

Section 27. Patient safety data privil ege. --

(1) As used in this section, the term

(a) "Patient safety data" neans reports made to patient

saf ety organi zations, including all health care data,

i ntervi ews, nenoranda, anal yses, root cause anal yses, products

of quality assurance or quality i nprovenent processes,

corrective action plans, or information collected or created by

a health care facility |licensed under chapter 395, Florida

Statutes, or a health care practitioner as defined in s.

456.001(4), Florida Statutes, as a result of an occurrence

related to the provision of health care services which

exacerbates an existing nedical condition or could result in

injury, illness, or death.

(b) "Patient safety organi zati on” neans any organi zati on,

group, or other entity that collects and anal yzes patient safety

data for the purpose of inproving patient safety and health care

out comes and that is independent and not under the control of

the entity that reports patient safety data.

(2) Patient safety data shall not be subject to di scovery

or introduction into evidence in any civil or admnistrative

action.

(3) Unless otherw se provided by |law, a patient safety

organi zation shall pronptly renpve all patient-identifying

information after receipt of a conplete patient safety data

report unless such organization is otherwise permtted by state

or federal law to maintain such infornation. Patient safety

organi zations shall maintain the confidentiality of all patient-
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identifying informati on and nay not di ssem nate such

informati on, except as permtted by state or federal |aw.

(4) The exchange of patient safety data anong health care

facilities |icensed under chapter 395, Florida Statutes, or

health care practitioners as defined in s. 456.001 (4), Florida

Statutes, or patient safety organi zati ons whi ch does not

identify any patient shall not constitute a waiver of any

privilege established in this section.

(5) Reporting of patient safety data to patient safety

organi zati ons does not abrogate obligations to nake reports to
the Departnent of Health, the Agency for Health Care

Adm ni stration, or other state or federal regul atory agenci es.

(6) An enployer nay not take retaliatory action agai nst an

enpl oyee who in good faith makes a report of patient safety data

to a patient safety organi zati on
Section 28. Each board within the Departnment of Health

whi ch has jurisdiction over health care practitioners who are

aut hori zed to prescribe drugs nay adopt by rul e standards of

practice for health care practitioners who are under that

board's jurisdiction for the safe and ethical prescription of

drugs to patients via the Internet or other el ectronic neans.

Section 29. The Ofice of Program Policy Anal ysis and

Governnment Accountability and the O fice of the Auditor General

must jointly conduct an audit of the Departnent of Health's

health care practitioner disciplinary process and cl osed cl ai ns
that are filed with the departnment under s. 627.912, Florida

Statutes. The O fice of Program Policy Anal ysis and Gover nment

Accountability and the Ofice of the Auditor Ceneral shal

submt a report to the Legislature by January 1, 2004.

Section 30. Subsection (10) is added to section 458. 320,
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Florida Statutes, subsection (8) of said section is renunbered

as subsection (9), and a new subsection (8) is added to said
section, to read:

458. 320 Financial responsibility.--

(8) Notwi thstandi ng any ot her provision of this section,

t he departnent shall suspend the |icense of any physician who

does not have insurance as required by this section agai nst whom

has been entered a final judgnent, arbitrati on award, or other

order or who has entered into a settlenent agreenent to pay

damages arising out of a claimfor nedical nal practice, if al

appel | ate renedi es have been exhausted and paynent up to the

anounts required by this section has not been nade within 30

days after the entering of such judgnent, award, order, or

agreenent, until proof of paynent is received by the departnent

or a paynent schedul e has been agreed upon by the physician and

the claimant and presented to the departnent. This subsection

does not apply to a physician who has net the financi al

responsibility requirenents in paragraphs (1)(b) and (2)(b).

(10) Nothing in this section shall be construed as

creating a civil cause of action against any hospital as a

result of the failure of any physician with staff privileges to

conply with the requirenents of this section

Section 31. Paragraph (t) of subsection (1) and
subsections (3) and (6) of section 458.331, Florida Statutes,
are anended to read:

458. 331 Gounds for disciplinary action; action by the
board and departnent.- -

(1) The following acts constitute grounds for denial of a

license or disciplinary action, as specified in s. 456.072(2):
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(t) Goss or repeated nal practice or the failure to

practice nedicine with that level of care, skill, and treatnent
whi ch is recogni zed by a reasonably prudent sim|lar physician as
bei ng acceptabl e under simlar conditions and circunstances. The
board shall give great weight to the provisions of s. 766.102
when enforcing this paragraph. As used in this paragraph,
"repeated mal practice” includes, but is not limted to, three or
nore clains for medical nmalpractice within the previous 5-year
period resulting in indemities being paid in excess of $50,000
$25.000 each to the claimant in a judgnment or settlenent and
whi ch incidents involved negligent conduct by the physician. As
used in this paragraph, "gross nal practice" or "the failure to
practice nedicine with that |level of care, skill, and treatnent
whi ch is recogni zed by a reasonably prudent simlar physician as
bei ng acceptabl e under simlar conditions and circunstances,"
shall not be construed so as to require nore than one instance,
event, or act. Nothing in this paragraph shall be construed to
require that a physician be inconpetent to practice nedicine in
order to be disciplined pursuant to this paragraph.

(3) In any administrative action against a physici an which
does—hnot—involve revocationor—suspension—of license, the
di vision shall have the burden, by the greater weight of the

evi dence, to establish the existence of grounds for disciplinary

action. Fhe-division-shall—establish grounds for revocation—or
. e 1 I | I o ” .

(6) Upon the departnment’'s receipt froman insurer or self-
insurer of a report of a closed claimagainst a physician
pursuant to s. 627.912 or froma health care practitioner of a
report pursuant to s. 456.049, or upon the receipt froma

claimant of a presuit notice against a physician pursuant to s.
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766. 106, the departnent shall review each report and determ ne

whet her it potentially involved conduct by a |licensee that is
subject to disciplinary action, in which case the provisions of
s. 456.073 shall apply. However, if it is reported that a
physi cian has had three or nore clains wth indemities
exceedi ng $50, 000 $25.000 each within the previ ous 5-year
period, the departnent shall investigate the occurrences upon
which the clainms were based and determine if action by the
depart nent agai nst the physician is warranted.

Section 32. Section 458.3311, Florida Statutes, is created
to read:

458. 3311 Energency procedures for disciplinary action. --

Not wi t hst andi ng any other provision of lawto the contrary:

(1) Each physician nmust report to the Departnent of Health

any judgnent for nedical negligence | evied agai nst the

physi ci an. The physici an nust make the report no |ater than 15

days after the exhaustion of the |ast opportunity for any party

to appeal the judgnent or request a rehearing.

(2) No later than 30 days after a physician has, within a

60-nont h period, nade three reports as required by subsection

(1), the Departnment of Health shall initiate an energency

i nvestigation and the Board of Medicine shall conduct an

ener gency probabl e cause hearing to detern ne whether the

physi ci an should be disciplined for a violation of s.

458.331(1)(t) or any other rel evant provision of |aw.
Section 33. Subsection (11) is added to section 459. 0085,

Florida Statutes, subsection (9) of said section is renunbered

as subsection (10), and a new subsection (9) is added to said
section, to read:

459. 0085 Financial responsibility.--
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(9) Notwithstanding any ot her provision of this section,

t he departnent shall suspend the |icense of any osteopathic

physi ci an who does not have insurance as required by this

secti on agai nst whom has been entered a final judgnment,

arbitration award, or other order or who has entered into a

settl ement agreenment to pay damages arising out of a claimfor

nmedi cal nmal practice, if all appellate renedi es have been

exhausted and paynent up to the anounts required by this section

has not been nade within 30 days after the entering of such

judgnent, award, order, or agreenment, until proof of paynent is

recei ved by the departnent or a paynent schedul e has been agreed

upon by the osteopathi c physician and the clai mant and presented

to the departnent. This subsection does not apply to an

ost eopat hi ¢ physi ci an who has nmet the financial responsibility

requi renents in paragraphs (1)(b) and (2)(b).

(11) Nothing in this section shall be construed as

creating a civil cause of action against any hospital as a

result of the failure of any physician with staff privileges to

conply with the requirenents of this section

Section 34. Paragraph (x) of subsection (1) and
subsections (3) and (6) of section 459.015, Florida Statutes,
are anmended to read:

459. 015 Gounds for disciplinary action; action by the
board and departnent. - -

(1) The followi ng acts constitute grounds for denial of a
license or disciplinary action, as specified in s. 456.072(2):
(x) Goss or repeated mal practice or the failure to
practice osteopathic nedicine with that level of care, skill

and treatnment which is recognized by a reasonably prudent

sim |l ar osteopathic physician as being acceptable under simlar
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conditions and circunstances. The board shall give great weight

to the provisions of s. 766.102 when enforcing this paragraph.
As used in this paragraph, "repeated mal practice" includes, but
is not limted to, three or nore clains for nedical mal practice
Wi thin the previous 5-year period resulting in indemities being
paid in excess of $50,000 $25,000 each to the claimant in a
j udgnent or settlenment and which incidents invol ved negligent
conduct by the osteopathic physician. As used in this paragraph,
"gross mal practice"” or "the failure to practice osteopathic
medicine with that |evel of care, skill, and treatnment which is
recogni zed by a reasonably prudent simlar osteopathic physician
as being acceptable under simlar conditions and circunstances”
shall not be construed so as to require nore than one instance,
event, or act. Nothing in this paragraph shall be construed to
requi re that an osteopathic physician be inconpetent to practice
osteopathic nedicine in order to be disciplined pursuant to this
paragraph. A recomended order by an adm nistrative | aw judge or
a final order of the board finding a violation under this
par agr aph shall specify whether the |icensee was found to have
commtted "gross mal practice,” "repeated mal practice,"” or
"failure to practice osteopathic nedicine with that |evel of
care, skill, and treatnent which is recogni zed as bei ng
acceptabl e under simlar conditions and circunstances," or any
conbi nati on thereof, and any publication by the board shall so
specify.

(3) In any admi nistrative action agai nst a physici an which
does—not—involve revocationor—suspensionof lLicense, the
di vision shall have the burden, by the greater wei ght of the

evi dence, to establish the existence of grounds for disciplinary
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action. The-division-shallestablish grounds for revocation—or
. o I | I S L d .

(6) Upon the departnent's receipt froman insurer or self-
insurer of a report of a closed claimagainst an osteopathic
physi cian pursuant to s. 627.912 or froma health care
practitioner of a report pursuant to s. 456.049, or upon the
receipt froma claimant of a presuit notice against an
ost eopat hi ¢ physi cian pursuant to s. 766.106, the departnment
shall review each report and determ ne whether it potentially
i nvol ved conduct by a licensee that is subject to disciplinary
action, in which case the provisions of s. 456.073 shall apply.
However, if it is reported that an osteopathic physician has had
three or nore clains with indemities exceedi ng $50, 000 $25.000
each within the previous 5-year period, the departnment shal
i nvestigate the occurrences upon which the clains were based and
determne if action by the departnent against the osteopathic
physi ci an is warranted.

Section 35. Section 459.0151, Florida Statutes, is created
to read:

459, 0151 Energency procedures for disciplinary action. --

Not wi t hst andi ng any other provision of |aw to the contrary:

(1) Each osteopathic physician nust report to the

Departnent of Health any judgnent for nedical negligence |evied

agai nst the physician. The osteopat hi c physician nust nmake the

report no later than 15 days after the exhaustion of the | ast

opportunity for any party to appeal the judgnent or request a

reheari ng.

(2) No later than 30 days after an osteopathi c physician

has, within a 60-npnth period, nmade three reports as required by

subsection (1), the Departnent of Health shall initiate an
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energency investigation and the Board of Osteopathic Medicine

shal | conduct an energency probable cause hearing to determ ne

whet her the physician should be disciplined for a violation of

s. 459.015(1)(x) or any other rel evant provision of |aw.

Section 36. Paragraph (s) of subsection (1) and paragraph
(a) of subsection (5) of section 461.013, Florida Statutes, are
anmended to read:

461. 013 G ounds for disciplinary action; action by the
board; investigations by departnent.--

(1) The follow ng acts constitute grounds for denial of a
license or disciplinary action, as specified in s. 456.072(2):
(s) Goss or repeated mal practice or the failure to

practice podiatric nedicine at a |evel of care, skill, and
treatment which is recognized by a reasonably prudent podiatric
physi ci an as being acceptabl e under simlar conditions and

ci rcunstances. The board shall give great weight to the
standards for nmalpractice in s. 766.102 in interpreting this
section. As used in this paragraph, "repeated mal practice”

i ncludes, but is not limted to, three or nore clains for

medi cal mal practice within the previous 5-year period resulting
in indemities being paid in excess of $50,000 $10,000 each to
the claimant in a judgnent or settlenent and which incidents

i nvol ved negligent conduct by the podiatric physicians. As used
in this paragraph, "gross mal practice” or "the failure to
practice podiatric nedicine with the Ievel of care, skill, and
treatment which is recogni zed by a reasonably prudent simlar
podi atric physician as bei ng acceptabl e under simlar conditions
and circunstances" shall not be construed so as to require nore

t han one i nstance, event, or act.
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(5)(a) Upon the departnent's receipt froman insurer or

self-insurer of a report of a closed claimagainst a podiatric
physi ci an pursuant to s. 627.912, or upon the receipt froma
claimant of a presuit notice against a podiatric physician
pursuant to s. 766.106, the departnent shall review each report
and determ ne whether it potentially involved conduct by a
|icensee that is subject to disciplinary action, in which case
t he provisions of s. 456.073 shall apply. However, if it is
reported that a podiatric physician has had three or nore clains
with indemities exceeding $50, 000 $25-000 each within the
previ ous 5-year period, the departnment shall investigate the
occurrences upon which the clains were based and determne if
action by the departnment against the podiatric physician is
war r ant ed.

Section 37. Paragraph (x) of subsection (1) of section
466. 028, Florida Statutes, is anmended to read:

466. 028 G ounds for disciplinary action; action by the
board. - -

(1) The following acts constitute grounds for denial of a
license or disciplinary action, as specified in s. 456.072(2):

(x) Being guilty of inconpetence or negligence by failing
to neet the m ninmum standards of performance in diagnosis and
treat ment when neasured agai nst generally prevailing peer
per formance, including, but not limted to, the undertaking of
di agnosis and treatnent for which the dentist is not qualified
by training or experience or being guilty of dental mal practice.
For purposes of this paragraph, it shall be |legally presuned
that a dentist is not guilty of inconpetence or negligence by
declining to treat an individual if, in the dentist's

prof essi onal judgnent, the dentist or a nenber of her or his
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clinical staff is not qualified by training and experience, or

the dentist's treatnent facility is not clinically satisfactory
or properly equipped to treat the unique characteristics and
health status of the dental patient, provided the dentist refers
the patient to a qualified dentist or facility for appropriate
treatment. As used in this paragraph, "dental nmalpractice”
i ncludes, but is not limted to, three or nore clains wthin the
previ ous 5-year period which resulted in indemity being paid,
or any single indemity paid in excess of $25,000 $5-000 in a
judgnment or settlenment, as a result of negligent conduct on the
part of the dentist.

Section 38. Subsection (2) of section 624.462, Florida
Statutes, is anended to read:

624. 462 Commercial self-insurance funds.--

(2) As used in ss. 624.460-624.488, "comercial self-
i nsurance fund" or "fund" neans a group of menbers, operating
individually and collectively through a trust or corporation,
t hat nust be:

(a) Established by:

1. Anot-for-profit trade association, industry
associ ation, or professional association of enpl oyers or
pr of essi onal s which has a constitution or bylaws, which is
i ncorporated under the laws of this state, and which has been
organi zed for purposes other than that of obtaining or providing
i nsurance and operated in good faith for a continuous period of
1 year;

2. A self-insurance trust fund organi zed pursuant to s.
627.357 and maintained in good faith for a continuous period of
1 year for purposes other than that of obtaining or providing

i nsurance pursuant to this section. Each menber of a commercia
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self-insurance trust fund established pursuant to this

subsection nust maintain nenbership in the self-insurance trust
fund organi zed pursuant to s. 627.357; e+

3. A group of 10 or npre health care providers, as defined
ins. 627.351(4)(h); or

4.3. A not-for-profit group conprised of no | ess than 10

condom ni um associ ations as defined in s. 718.103(2), which is
i ncorporated under the aws of this state, which restricts its
nmenber shi p to condom ni um associ ati ons only, and whi ch has been
organi zed and mai ntained in good faith for a continuous period
of 1 year for purposes other than that of obtaining or providing
i nsur ance.

(b)1. 1In the case of funds established pursuant to
subpar agraph (a)2. or subparagraph (a)4.3—, operated pursuant to
a trust agreenent by a board of trustees which shall have
conplete fiscal control over the fund and which shall be
responsible for all operations of the fund. The majority of the
trustees shall be owners, partners, officers, directors, or
enpl oyees of one or nore nenbers of the fund. The trustees shal
have the authority to approve applications of nenbers for
participation in the fund and to contract with an authorized
adm ni strator or servicing conpany to adm ni ster the day-to-day
affairs of the fund.

2. In the case of funds established pursuant to

subpar agraph (a)1. or subparagraph (a)3., operated pursuant to a

trust agreenent by a board of trustees or as a corporation by a
board of directors which board shall
a. Be responsible to nenbers of the fund or beneficiaries

of the trust or policyhol ders of the corporation;
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b. Appoint independent certified public accountants, |egal
counsel , actuaries, and investnent advisers as needed,

c. Approve paynent of dividends to nenbers;

d. Approve changes in corporate structure; and

e. Have the authority to contract with an adm ni strator
aut hori zed under s. 626.88 to adm nister the day-to-day affairs
of the fund including, but not limted to, marketing,
underwiting, billing, collection, clains adm nistration, safety

2132
2133
2134
2135
2136
2137
2138
2139
2140
2141
2142
2143
2144
2145
2146
2147
2148
2149
2150
2151
2152
2153

2154

and | oss prevention, reinsurance, policy issuance, accounting,
regul atory reporting, and general adm nistration. The fees or
conpensation for services under such contract shall be
conparable to the costs for simlar services incurred by
insurers witing the same lines of insurance, or where avail able
such expenses as filed by boards, bureaus, and associ ations
designated by insurers to file such data. A majority of the
trustees or directors shall be owners, partners, officers,
directors, or enployees of one or nore nenbers of the fund.

Section 39. Paragraph (a) of subsection (6) of section
627.062, Florida Statutes, is anended and subsections (7), (8),
(9), and (10) are added to said section, to read:

627. 062 Rate standards.--

(6)(a) After any action with respect to a rate filing that
constitutes agency action for purposes of the Adm nistrative

Procedure Act, except for a rate filing for nedical mal practice

i nsurance, an insurer may, in lieu of demandi ng a hearing under

s. 120.57, require arbitration of the rate filing. Arbitration
shal | be conducted by a board of arbitrators consisting of an
arbitrator selected by the department, an arbitrator sel ected by
the insurer, and an arbitrator selected jointly by the other two

arbitrators. Each arbitrator nust be certified by the Anerican
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Arbitration Association. A decision is valid only upon the

affirmative vote of at least two of the arbitrators. No
arbitrator may be an enpl oyee of any insurance regul ator or
regul atory body or of any insurer, regardl ess of whether or not
t he enpl oying insurer does business in this state. The
departnment and the insurer nmust treat the decision of the
arbitrators as the final approval of a rate filing. Costs of
arbitration shall be paid by the insurer.

(7) Notwi thstandi ng any ot her provision of this section,

in mtters relating to professional liability insurance coverage

for nmedi cal negligence, any portion of a judgnent entered as a

result of a statutory or common-|aw bad faith action and any

portion of a judgnent entered that awards punitive damages

agai nst an insurer may not be included in the insurer's rate

base and may not be used to justify a rate or rate change. In

matters relating to professional liability insurance coverage

for nedical negligence, any portion of a settlenent entered as a

result of a statutory or common-|law bad faith action identified

as such and any portion of a settlenent wherein an insurer

agrees to pay specific punitive danages may not be used to

justify a rate or rate change. The portion of the taxable costs

and attorney's fees that is identified as being related to the

bad faith and punitive danages in these judgnents and

settlements may not be included in the insurer's rate base and

may not be utilized to justify a rate or rate change.

(8) Each insurer witing professional liability insurance

coverage for nedical negligence nmust make a rate filing under

this section with the Ofice of Insurance Reqgul ation at | east

once each cal endar year

(9) Medical nmal practice insurance conpanies shall submt a
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rate filing to the Ofice of Insurance Regul ation no earlier

t han 30 days, but no later than 120 days, after the date upon

whi ch this act becones | aw.

(10)(a) The provisions of this subsection apply only with

respect to rates for nedical mal practice i nsurance and shal

control to the extent of any conflict with other provisions of

this section.

(b) Any portion of a judgnent entered or settl enent paid

as a result of a statutory or common-|law bad faith action and

any portion of a judgnent entered which awards punitive danages

agai nst an insurer may not be included in the insurer's rate

base and shall not be used to justify a rate or rate change. Any

comon- | aw bad faith action identified as such and any portion

of a settlenent entered as a result of a statutory or portion of

a settlenent wherein an insurer agrees to pay specific punitive

danmages nay not be used to justify a rate or rate change. The

portion of the taxable costs and attorney's fees which is

identified as being related to the bad faith and punitive

danmages in these judgnents and settl enents may not be incl uded

in the insurer's rate base and may not be utilized to justify a

rate or rate change.

(c) Upon reviewing a rate filing and determ ni ng whet her

the rate is excessive, inadequate, or unfairly discrimnatory,

the Ofice of Insurance Regul ation shall consider, in accordance

wth generally accepted and reasonabl e actuarial techniques,

past and present prospective | oss experience, either using |oss

experience solely for this state or giving greater credibility

to this state's | oss data.

(d) Rates shall be deened excessive if, anong other

st andards established by this section, the rate structure
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provi des for repleni shnrent of reserves or surpluses from

prem uns when the replenishnent is attributable to investnent

| osses.

(e) The insurer nust apply a discount or surcharge based

on the health care provider's |oss experience or shall establish

an alternative nmethod giving due consideration to the provider's

| oss experience. The insurer nust include in the filing a copy

of the surcharge or discount schedule or a description of the

alternative nethod used and nust provide a copy of such schedul e

or description, as approved by the office, to policyhol ders at

the tine of renewal and to prospective policyholders at the tine

of application for coverage.
Section 40. Section 627.0662, Florida Statutes, is created

to read:

627. 0662 Excessive profits for nedical liability insurance
pr ohi bi ted. - -

(1) As used in this section:

(a) “Medical liability insurance” neans insurance that is
written on a professional liability insurance policy issued to a

health care practitioner or on a liability insurance policy

covering nedical nal practice clains issued to a health care

facility.
(b) “Medical liability insurer” nmeans any insurance

conpany or group of insurance conpanies witing nedica

liability insurance in this state and does not include any self -

i nsurance fund or other nonprofit entity witing such insurance.

(2) Each nedical liability insurer shall file with the

O fice of Insurance Regulation, prior to July 1 of each year on

forns prescribed by the office, the follow ng data for nedica

liability insurance business in this state. The data shal
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i ncl ude both voluntary and joint underwiting association

busi ness, as foll ows:

(a) Cal endar-year earned prem um

(b) Accident-year incurred | osses and | oss adj ust nent

expenses.
(c) The administrative and selling expenses incurred in

this state or allocated to this state for the cal endar year

(d) Policyhol der dividends incurred during the applicable

cal endar year.

(3)(a) Excessive profit has been realized if there has

been an underwiting gain for the 3 nost recent cal endar -

acci dent years conbi ned which is greater than the antici pated

underwriting profit plus 5 percent of earned prem uns for those

cal endar- acci dent years.

(b) As used in this subsection with respect to any 3-year

period, “anticipated underwiting profit” nmeans the sum of the

dol | ar anpbunts obtained by multiplying, for each rate filing of

the insurer group in effect during such period, the earned

prem uns applicable to such rate filing during such period by

t he percentage factor included in such rate filing for profit

and contingenci es, such percentage factor having been detern ned

w th due recognition to investnent incone fromfunds generated

by business in this state. Separate cal cul ati ons need not be

made for consecutive rate filings containing the sane percentage

factor for profits and contingencies.

(4) Each nmedical liability insurer shall also file a

schedul e of nedical liability insurance loss in this state and

| oss adj ust nent experience for each of the 3 npbst recent

accident years. The incurred | osses and | oss adj ustnent expenses

shall be valued as of March 31 of the year follow ng the close
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of the accident year, developed to an ultimate basis, and at two

12-month intervals thereafter, each devel oped to an ultimte

basis, to the extent that a total of three evaluations is

provi ded for each accident year. The first year to be so

reported shall be accident year 2004, such that the reporting of

3 accident years will not take place until accident years 2005

and 2006 have becone avail abl e.

(5) Each insurer group's underwiting gain or |oss for

each cal endar-acci dent year shall be conputed as follows: the

sum of the accident-year incurred | osses and | oss adj ust nent

expenses as of March 31 of the foll owing year, devel oped to an

ultimate basis, plus the adm nistrative and selling expenses

incurred in the cal endar year, plus policyhol der dividends

applicable to the cal endar year, shall be subtracted fromthe

cal endar-year earned premiumto determ ne the underwiting gain

or | oss.

(6) For the 3 nobst recent cal endar-acci dent years, the

underwriting gain or loss shall be conpared to the anti ci pated

underwiting profit.

(7) If the nedical liability insurer has realized an

excessive profit, the office shall order a return of the

excessive anpunts to policyholders after affording the insurer

an opportunity for hearing and otherw se conplying with the

requi renents of chapter 120. Such excessive anpunts shall be

refunded to policyholders in all instances unless the insurer

affirmatively denonstrates to the office that the refund of the

excessive anmpbunts will render the insurer or a nenber of the

insurer group financially inpaired or will render it insolvent.

(8) The excessive anmount shall be refunded to

policyholders on a pro rata basis in relation to the final
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conpil ation year earned prem uns to the voluntary nedi ca

liability insurance policyhol ders of record of the insurer group

on Decenber 31 of the final conpilation year.

(9) Any return of excessive profits to policyhol ders under

this section shall be provided in the formof a cash refund or a

credit towards the future purchase of insurance.

(10)(a) Cash refunds to policyhol ders nay be rounded to

the nearest doll ar.

(b) Data in required reports to the office may be rounded

to the nearest doll ar.

(c) Rounding, if elected by the insurer group, shall be

applied consistently.

(11)(a) Refunds to policyholders shall be conpleted as

foll ows:

1. If the insurer elects to nake a cash refund, the refund

shall be conpleted within 60 days after entry of a final order

determ ning that excessive profits have been realized; or

2. If the insurer elects to nake refunds in the formof a

credit to renewal policies, such credits shall be applied to

policy renewal prem um notices which are forwarded to insureds

nore than 60 cal endar days after entry of a final order

determ ning that excessive profits have been realized. |If an

insurer has made this election but an insured thereafter cancels

his or her policy or otherwise allows the policy to term nate,

the insurer group shall nake a cash refund not |ater than 60

days after term nation of such coverage.

(b) Upon conpletion of the renewal credits or refund

paynents, the insurer shall inmediately certify to the office

that the refunds have been nade.
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(12) Any refund or renewal credit made pursuant to this

section shall be treated as a policyhol der dividend applicable

to the year in which it is incurred, for purposes of reporting

under this section for subsequent years.
Section 41. Subsection (10) of section 627.357, Florida

Statutes, is anended to read:

627. 357 Medical mal practice sel f-insurance.--

(10) (a) An application to forma self-insurance fund under

this section nmust be filed with the Ofice of |nsurance

Reqgul at i on.

(b) The Ofice of Insurance Regul ati on nust ensure that

sel f-i nsurance funds remai n sol vent and provi de i nsurance

coverage purchased by participants. The Financial Services

Commi ssi on may adopt rules pursuant to ss. 120.536(1) and 120. 54
to inplenment this subsecti on A-self-ihsurancefund—ray—hot—be
formed-underthis sectionafter October1, 1992,

Section 42. Section 627.3575, Florida Statutes, is created
to read:

627. 3575 Health Care Professional Liability |Insurance
Facility. --

(1) FACILITY CREATED, PURPOSE; STATUS.-- There is created
the Health Care Professional Liability Insurance Facility. The

facility is intended to neet ongoi ng availability and

affordability problens relating to liability insurance for

health care professionals by providing an affordable, self-

supporting source of excess insurance coverage for those

professionals who are willing and able to self-insure for

snmal l er | osses. The facility shall operate on a not-for-profit

basis. The facility is self-funding and is intended to serve a
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public purpose but is not a state agency or program and no

activity of the facility shall create any state liability.
(2) GOVERNANCE; POVERS. - -

(a) The facility shall operate under a seven-nenber board

of governors consisting of the Secretary of Health, three

nmenbers appoi nted by the Governor, and three nenbers appointed
by the Chief Financial Oficer. The board shall be chaired by

the Secretary of Health. The secretary shall serve by virtue of

his or her office, and the other nenmbers of the board shal

serve terns concurrent with the termof office of the officia

who appoi nted them Any vacancy on the board shall be filled in

t he same nanner as the original appointnent. Menbers serve at

the pl easure of the official who appointed them Menbers are not

eligible for conpensation for their service on the board, but

the facility may rei nburse themfor per diemand travel expenses

at the sane |levels as are provided in s. 112.061 for state

enpl oyees.

(b) The facility shall have such powers as are necessary

to operate as an insurer, including the power to:

1. Sue and be sued.

2. Hre such enpl oyees and retain such consultants,

attorneys, actuaries, and other professionals as it deens

appropri at e.

3. Contract with such service providers as it deens

appropri ate.

4., Maintain offices appropriate to the conduct of its

busi ness.

5. Take such other actions as are necessary or appropriate

in fulfillment of its responsibilities under this section.

(3) COVERAGE PROVIDED.-- The facility shall provide
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liability insurance coverage for health care professionals. The

facility shall allow policyholders to select frompolicies with
deducti bl es of $25,000 per claim $50,000 per claim and
$100, 000 per claimand with coverage limts of $250, 000 per

cl ai mand $750, 000 annual aggregate and $1 nmillion per clai mand

$3 million annual aggregate. To the greatest extent possible,

the terns and conditions of the policies shall be consistent

with terns and conditions conmonly used by professional

liability insurers. The facility shall offer policies to cover

health care professionals who have retired frompractice or

maintain a part-tinme practice as set forth herein. For health

care professionals who neet the follow ng requirenents, the

prem uns for such policies shall be no nore than 50% of the cost

of premuns for simlar specialties for health care

pr of essi onal s who nmeet each of the follow ng requirements:

(a) The health care professional has held an active

license to practice in this state or another state or sone

conbi nation thereof for nore than 15 years.

(b) The health care professional has either retired from

the practice of nedicine or naintains a part-tine practice of no

nore than 1,000 patient contact hours per year.

(c) The health care professional has had no nore than two

clainms for nedical mal practice resulting in an indemity

exceedi ng $50, 000 each within the previous 5-year period.

(d) The health care professional has not been convicted

of, or pled guilty or nolo contendere to, any crimnal violation

specified in this chapter or the nedical practice act of any

ot her state.

(e) The health care professional has not been subject

within the |ast 10 years of practice to |license revocation or
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suspensi on for any period of tine; probation for a period of 3

years or longer; or a fine of $500 or nore for a violation of

this chapter or the nedical practice act of another

jurisdiction. The regul atory agency's acceptance of a health

care professional's relinquishnent of a |icense, stipulation,

consent order, or other settlenent, offered in response to or in

anticipation of the filing of adm nistrative charges agai nst the

health care professional's license, shall be construed as action

agai nst the health care professional's |icense for the purposes

of this paragraph.

(f) The health care professional has submtted a form

suppl yi ng necessary information as required by the departnent

and an affidavit affirmng conpliance with the provisions of

t hi s subsecti on.

(g) The health care professional submts biennially to the

facility certification stating conpliance with the provisions of

t his subsection. The health care professional shall, upon

request, denonstrate to the facility information verifying

conpliance with this subsection
(4) ELIGBILITY; TERM NATI ON. - -

(a) Any health care professional is eligible for coverage

provided by the facility if the professional at all tines

mai ntai ns either:

1. An escrow account consisting of cash or assets eligible

for deposit under s. 625.52 in an anpunt equal to the deductible

anount of the policy; or

2. An unexpired, irrevocable letter of credit, established

pursuant to chapter 675, in an anmount not |ess than the

deducti bl e amount of the policy. The letter of credit shall be

payable to the health care professional as beneficiary upon
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presentnent of a final judgnent indicating liability and

awar di ng danages to be paid by the health care professional or

upon presentnent of a settlenent agreenent signed by all parties

to such agreenent when such final judgnent or settlenment is a

result of a claimarising out of the rendering of, or the

failure to render, nedical care and services. Such letter of

credit shall be nonassi gnhable and nontransferable. Such letter

of credit shall be issued by any bank or savings associ ati on

organi zed and existing under the |laws of this state or any bank

or savi ngs associ ation organi zed under the |laws of the United

States that has its principal place of business in this state or

has a branch office which is authorized under the |laws of this

state or of the United States to receive deposits in this state.

(b) The eligibility of a health care professional for

coverage term nates upon:

1. The failure of the professional to conply with

par agraph (a);

2. The failure of the professional to tinely pay prem uns

or assessnents; or

3. The commi ssion of any act of fraud in connection with

the policy, as determ ned by the board of governors.

(c) The board of governors, in its discretion, my

reinstate the eligibility of a health care professional whose

eligibility has term nated pursuant to paragraph (b) upon

determ ning that the professional has subsequently conplied with

paragraph (a) or has paid the overdue prenm uns or assessnents.

Eligibility may be reinstated in the case of fraud only if the

board deternmnes that its initial determnation of fraud was in

error.

(5) PREM UMS; ASSESSMVENTS. - -
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(a) The facility shall charge the actuarially indicated

premumfor the coverage provided and shall retain the services

of consulting actuaries to prepare its rate filings. The

facility shall not provide dividends to policyholders, and, to

the extent that premuns are nore than the anount required to

cover clains and expenses, such excess shall be retained by the

facility for paynent of future clains. In the event of

di ssolution of the facility, any anpbunts not required as a

reserve for outstanding clains shall be transferred to the

policyhol ders of record as of the | ast day of operation.

(b) To ensure that the facility has the funds to pay

clains, the facility shall receive:

1. From each judgnent awarded and settl enent agreed to

fromwhich a claimw |l be paid in whole or in part by the

facility, the facility shall retain one percent of its portion

of the award or settlenent for deposit into a separate account

for guaranteei ng paynent of cl ains.

2. A surcharge of $100 on each nedical nal practice policy

i ssued or renewed after July 1, 2003.
(6) REGULATION;, APPLICABI LITY OF OTHER STATUTES. - -

(a) The facility shall operate pursuant to a plan of

operati on approved by order of the Ofice of |nsurance

Regul ati on of the Financial Services Conm ssion. The board of

governors nay at any tine adopt anmendnents to the plan of

operation and submt the anendnents to the O fice of |Insurance

Regul ati on for approval.

(b) The facility is subject to regulation by the Ofice of

| nsurance Regul ation of the Financial Services Conmm ssion in the

sane nanner as other insurers, except that, in recognition of

the fact that its ability to | evy assessnents against its own
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policyholders is a substitute for the protections ordinarily

af forded by such statutory requirenents, the facility is exenpt

fromstatutory requirenents relating to surplus as to

pol i cyhol ders.

(c) The facility is not subject to part Il of chapter 631,

relating to the Florida | nsurance Guaranty Associ ati on.
(7) STARTUP PROVI SI ONS. - -
(a) It is the intent of the Legislature that the facility

begi n providing coverage no |ater than January 1, 2004.

(b) The Governor and the Chief Financial Oficer shal
make their appointnents to the board of governors of the
facility no later than August 1, 2003. Until the board is

appoi nted, the Secretary of Health nay performmnisterial acts

on behalf of the facility as chair of the board of governors.

(c) Until the facility is able to hire permanent staff and

enter into contracts for professional services, the office of

the Secretary of Health shall provide support services to the

facility.
(d) In order to provide startup funds for the facility,

t he board of governors nmy incur debt or enter into agreenents

for lines of credit, provided that the sole source of funds for

repaynent of any debt is future prem umrevenues of the

facility. The anpunt of such debt or lines of credit may not

exceed $10 mlli on.
Section 43. Section 627.358, Florida Statutes, is created

to read:

627.358 Medical nmal practice insurance; part-tine

coverage. -- lnsurance carriers shall be permitted to offer

policies to cover health care professionals who have retired

frompractice or nmaintain a part-tine practice as set forth
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herein. For health care professionals who neet each of the

followng requirenents, the premuns for such policies shall be

no nore than 50 percent of the cost of premuns for simlar

specialties for health care professionals who do neet each of

the foll ow ng requirenents:

(1) The health care professional has held an active

license to practice in this state or another state or sonme

conbi nation thereof for nore than 15 years.

(2) The health care professional has either retired from

the practice of nedicine or maintains a part-tine practice of no

nore than 1,000 patient contact hours per year.

(3) The health care professional has had no nore than two

clainms for nedical mal practice resulting in an indemity

exceedi ng $50, 000 each within the previous 5-year period.

(4) The health care professional has not been convicted

of, or pled guilty or nolo contendere to, any crimnal violation

specified in this chapter or the nedical practice act of any

ot her state.

(5) The health care professional has not been subject

within the |ast 10 years of practice to |license revocation or

suspensi on for any period of tine; probation for a period of 3

years or longer; or a fine of $500 or nore for a violation of

this chapter or the nedical practice act of another

jurisdiction. The regul atory agency's acceptance of a health

care professional's relinquishnent of a |license, stipulation,

consent order, or other settlenent, offered in response to or in

anticipation of the filing of adm nistrative charges agai nst the

health care professional's license, shall be construed as action

agai nst the health care professional's |icense for the purposes

of this subsecti on.
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(6) The health care professional has submtted a form

suppl yi ng necessary information as required by the departnent

and an affidavit affirm ng conpliance with the provisions of

this section.

(7) The health care professional submts biennially to his

or her insurance provider certification stating conpliance with

the provisions of this section. The health care professiona

shal | , upon request, denobnstrate to the Ofice of |nsurance

Regul ation information verifying conpliance with this section.
Section 44. Section 627.359, Florida Statutes, is created

to read:

627.359 Discounts on nedical nalpractice liability

i nsur ance. - -

(1)(a) Medical nmlpractice insurance providers, including

the Health Care Professional Liability Insurance Facility, shal

provide a 20 percent discount on premuns for health care

prof essionals who inplenent a system wherein the professional

enters nedication orders using a conputer |linked to prescribing

error prevention software.

(b)) The Ofice of Insurance Regul ati on shall designate

software vendors who neet the requirenents of paragraph (a).

(2)(a) Medical nmal practice insurance providers, including

the Health Care Professional Liability Insurance Facility, shal

provide a 10 percent discount on premuns for health care

prof essionals who i npl enent a system wherein patients are only

referred to a hospital based on scientifically valid criteria.
(b) The Agency for Health Care Adm ni stration shal
develop criteria that neet the requirenents of paragraph (a).

Section 45. Paragraph (c) of subsection (1) and subsection

(3) of section 627.4147, Florida Statutes, are anmended, and
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paragraph (d) is added to subsection (1) of said section, to

read:

627.4147 Medical mal practice insurance contracts. --

(1) In addition to any other requirenments inposed by | aw,
each self-insurance policy as authorized under s. 627.357 or
i nsurance policy providing coverage for clains arising out of
the rendering of, or the failure to render, nedical care or
services, including those of the Florida Medical Ml practice
Joint Underwriting Association, shall include:

(c) Aclause requiring the insurer or self-insurer to
notify the insured no | ess than 90 60 days prior to the
effective date of cancellation of the policy or contract and, in
the event of a determnation by the insurer or self-insurer not
to renew the policy or contract, to notify the insured no |ess
than 90 66 days prior to the end of the policy or contract
period. If cancellation or nonrenewal is due to nonpaynent or
| oss of license, 10 days' notice is required.

(d) A clause requiring the insurer or self-insurer to

notify the insured no | ess than 60 days prior to the effective

date of a rate increase. The provisions of s. 627.4133 shal

apply to such notice and to the failure of the insurer to

provi de such notice to the extent not in conflict with this

section.

(3) This section shall apply to all policies issued or
renewed after Cctober 1, 2003 1985

Section 46. Section 627.41491, Florida Statutes, is
created to read:

627.41491 Medi cal nal practice rate conparison.-- The

O fice of I nsurance Regul ation shall annually publish a

conparison of the rate in effect for each nedical mal practice
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i nsurer and self-insurer and the Florida Medical Ml practice

Joint Underwiting Associ ation. Such rate conparison shall be

made available to the public through the Internet and ot her

comonly used neans of distribution no later than July 1 of each

year.
Section 47. Section 627.41492, Florida Statutes, is

created to read:

627. 41492 Annual nedical nal practice report.-- The Ofice

of I nsurance Regul ati on shall prepare an annual report by

Cctober 1 of each year, which shall be available to the public

and posted on the Internet, which includes the foll ow ng

i nformati on:

(1) A summary and analysis of the closed claiminfornation

required to be reported pursuant to s. 627.912

(2) A summary and analysis of the annual and quarterly

financial reports filed by each insurer witing nedica

mal practice insurance in the state.
Section 48. Section 627.41493, Florida Statutes, is

created to read:
627.41493 | nsurance rate roll back. --

(1) For nedical nalpractice insurance policies issued or

renewed on or after July 1, 2003, and before July 1, 2004, every

insurer, including the Florida Medical Mlpractice Joint

Underwiting Association, shall reduce its rates and prem uns by

25 percent. The |lower rates nust be in effect for at |east 12

nont hs and nay not be raised by nore than 15 percent after the

expiration of those 12 nonths. Thereafter, there will be

consi deration for a physician, hospital, other health care

prof essional, or other health care facility to receive a credit

against the rate or rates applicable to their nedica
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mal practi ce i nsurance, consistent with the | evel of such

di scount set in rule by the Financial Services Comm ssion. |In

devel opi ng such rules, the conm ssion may consi der whet her, and

the extent to which, the types of progranms approved under this

act are otherw se covered under a program of risk nanagenent

offered by the insurer.

(2) The Financial Services Conm ssion may adopt rules to

i npl enent the provisions of this section.

Section 49. The Ofice of Program Policy Anal ysis and

Government Accountability shall conplete a study of the

eligibility requirenents for a birth to be covered under the

Fl orida Birth-Rel ated Neurol ogical |njury Conpensati on

Associ ation and submt a report to the Legislature by January 1,

2004, recommendi ng whether the statutory criteria for a claimto

qualify for referral to the Florida Birth-Rel ated Neurol ogi cal

| nj ury Conpensation Associ ation under s. 766. 302, Florida

Statutes, should be nodified.

Section 50. Subsections (1) and (4) and paragraph (n) of
subsection (2) of section 627.912, Florida Statutes, are anended
to read:

627.912 Professional liability clains and actions; reports
by insurers. --

(1)(a) Each self-insurer authorized under s. 627.357 and
each insurer or joint underwiting association providing
professional liability insurance to a practitioner of nedicine
i censed under chapter 458, to a practitioner of osteopathic
medi ci ne |icensed under chapter 459, to a podiatric physician
| icensed under chapter 461, to a dentist |licensed under chapter
466, to a hospital |icensed under chapter 395, to a crisis

stabilization unit licensed under part |V of chapter 394, to a
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heal t h mai nt enance organi zation certificated under part | of

chapter 641, to clinics included in chapter 390, to an

anbul atory surgical center as defined in s. 395.002, or to a

menber of The Florida Bar shall report in duplicate to the

Department of Insurance any claimor action for damages for

personal injuries clained to have been caused by error,

om ssion, or negligence in the performance of such insured's

prof essi onal services or based on a clained performance of

prof essi onal services without consent, if the claimresulted in:
1.8 A final judgnment in any anount.

2. (b A settlenent in any anount.

Reports shall be filed with the department.

(b) In addition to the requirenents of paragraph (a), if

the insured party is |icensed under chapter 395, chapter 458,

chapter 459, chapter 461, or chapter 466, the insurer shal

report in duplicate to the Ofice of |Insurance Regul ati on any

ot her disposition of the claim including, but not limted to, a

dismissal. If the insured is |licensed under chapter 458, chapter

459, or chapter 461, any claimthat resulted in a final judgnent

or settlenent in the anmount of $50,000 or nore shall be reported

to the Departnent of Health no |ater than 30 days follow ng the

occurrence of that event. If the insured is |icensed under

chapter 466, any claimthat resulted in a final judgnent or

settlenent in the anbunt of $25,000 or nore shall be reported to

the Departnment of Health no |later than 30 days follow ng the
occurrence of that event and—H—theinsuredpartyi+sticensed

]
/]
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b). The Departnment of Health shall review each report and

determ ne whether any of the incidents that resulted in the
claimpotentially involved conduct by the licensee that is
subject to disciplinary action, in which case the provisions of
S. 456.073 shall apply. The Departnent of Health, as part of the
annual report required by s. 456.026, shall publish annual
statistics, without identifying |licensees, on the reports it
receives, including final action taken on such reports by the
Departnment of Health or the appropriate regul atory board.

(2) The reports required by subsection (1) shall contain:

(n) Any other information required by the departnent to
anal yze and eval uate the nature, causes, |ocation, cost, and

damages involved in professional liability cases. The Fi nanci al

Servi ces Commi ssion shall adopt by rule requirenents for

additional information to assist the Ofice of |Insurance

Regul ation in its anal ysis and eval uati on of the nature, causes,

| ocation, cost, and danmages involved in professional liability

cases reported by insurers under this section.

(4) There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any insurer
reporting hereunder or its agents or enployees or the departnent
or its enployees for any action taken by themunder this
section. The departnent shall may inpose a fine of $250 per day
per case, but not to exceed a total of $10, 000 $1,-000 per case,
agai nst an insurer that violates the requirements of this
section. This subsection applies to clainms accruing on or after
Cct ober 1, 1997.

Section 51. Section 627.9121, Florida Statutes, is created
to read:

627.9121 Required reporting of clains; penalties.-- Each
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entity that makes paynent under a policy of insurance, self-

i nsurance, or otherwise in settlenent, partial settlenent, or

sati sfaction of a judgnent in a nedical nal practice action or

claimthat is required to report infornmation to the Nati onal
Practitioner Data Bank under 42 U S.C. s. 11131 nust al so report

the sane information to the Ofice of |Insurance Regul ati on. The

of fice shall include such information in the data that it

conpi |l es under s. 627.912. The office nust conpile and review

the data coll ected pursuant to this section and nust assess an

adm nistrative fine on any entity that fails to fully conply

with such reporting requirenents.
Secti on 52. Section 766.102, Florida Statutes, is anended
to read:

766. 102 Medi cal negligence; standards of recovery.--

(1) In any action for recovery of damages based on the
death or personal injury of any person in which it is alleged
that such death or injury resulted fromthe negligence of a
health care provider as defined in s. 766.101(1)(b) s~
#68-50{(2){(b), the claimant shall have the burden of proving by
the greater weight of evidence that the alleged actions of the

health care provider represented a breach of the prevailing

pr of essi onal standard of care for that health care provider. The
prevailing professional standard of care for a given health care
provi der shall be that |evel of care, skill, and treatnent
which, in light of all relevant surrounding circunstances, is
recogni zed as acceptabl e and appropriate by reasonably prudent

simlar health care providers.
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(2)63)(a) If the injury is clainmed to have resulted from
the negligent affirmative nedical intervention of the health

care provider, the claimant nust, in order to prove a breach of
t he prevailing professional standard of care, show that the
injury was not within the necessary or reasonably foreseeable
results of the surgical, nedicinal, or diagnostic procedure
constituting the nedical intervention, if the intervention from
which the injury is alleged to have resulted was carried out in
accordance with the prevailing professional standard of care by
a reasonably prudent simlar health care provider

(b) The provisions of this subsection shall apply only
when the nedical intervention was undertaken with the inforned
consent of the patient in conpliance with the provisions of s.
766.103.

(3)4)> The existence of a nedical injury shall not create
any inference or presunption of negligence against a health care
provi der, and the claimant nust maintain the burden of proving
that an injury was proximately caused by a breach of the

prevailing professional standard of care by the health care
Page 95 of 139

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

2842
2843
2844
2845
2846
2847
2848
2849
2850
2851
2852
2853
2854
2855
2856
2857
2858
2859
2860
2861
2862
2863
2864
2865
2866
2867
2868
2869
2870

2871

HB 0055B 2003
provi der. However, the discovery of the presence of a foreign

body, such as a sponge, clanp, forceps, surgical needle, or

ot her paraphernalia commonly used in surgical, exam nation, or
di agnostic procedures, shall be prina facie evidence of

negli gence on the part of the health care provider.

(4)65)> The Legislature is cognizant of the changing trends
and techniques for the delivery of health care in this state and
the discretion that is inherent in the diagnosis, care, and
treatment of patients by different health care providers. The
failure of a health care provider to order, perform or
adm ni ster suppl enental diagnostic tests shall not be actionable
if the health care provider acted in good faith and with due
regard for the prevailing professional standard of care.

(5) A person nay not give expert testinbny concerning the

prevailing professional standard of care unless that person is a

i censed health care provider and neets the following criteria:

(a) |If the party agai nst whom or on whose behalf the

testinony is offered is a specialist, the expert w tness nust:

1. Specialize in the sane specialty as the party agai nst

whom or on whose behalf the testinony is offered; or

2. Specialize in a simlar specialty that includes the

eval uation, diagnosis, or treatnent of the nedical condition

that is the subject of the claimand have prior experience

treating simlar patients.

(b) Have devoted professional tinme during the 3 years

i medi ately preceding the date of the occurrence that is the

basis for the action to:

1. The active clinical practice of, or consulting with

respect to, the sanme or sinilar health profession as the health

care provi der agai nst whom or on whose behalf the testinony is
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offered and, if that health care provider is a specialist, the

active clinical practice of, or consulting with respect to, the

sane or sinilar specialty that includes the eval uation,

di agnosi s, or treatnent of the nedical condition that is the

subj ect of the claimand have prior experience treating simlar

pati ents,;
2. The instruction of students in an accredited health

pr of essi onal school or accredited residency programin the sane

or simlar health profession in which the health care provider

agai nst whom or on whose behalf the testinony is offered and, if

that health care provider is a specialist, an accredited health

pr of essi onal school or accredited residency or clinical research

programin the sane or simlar specialty; or

3. Aclinical research programthat is affiliated with an

accredi ted nedi cal school or teaching hospital and that is in

the sane or simlar health profession as the health care

provi der agai nst whom or on whose behalf the testinobny is

offered and, if that health care provider is a specialist, a

clinical research programthat is affiliated with an accredited

heal t h professional school or accredited residency or clinica

research programin the sanme or simlar specialty.

(c) If the party agai nst whom or on whose behal f the

testinony is offered is a general practitioner, the expert

w t ness nust have devoted professional tinme during the 5 years

i medi ately preceding the date of the occurrence that is the

basis for the action to:

1. Active clinical practice or consultation as a genera

practitioner;

2. Instruction of students in an accredited health

pr of essi onal school or accredited residency programin the
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general practice of nedicine; or

3. Aclinical research programthat is affiliated with an

accredited nedi cal school or teaching hospital and that is in

the general practice of nedicine.

(6) A physician |licensed under chapter 458 or chapter 459

who qualifies as an expert w tness under subsection (5) and who,

by reason of active clinical practice or instruction of

students, has know edge of the applicable standard of care for

nurses, nurse practitioners, certified registered nurse

anesthetists, certified registered nurse m dw ves, physician

assi stants, or other nedical support staff nay give expert

testinony in a nedical mal practice action with respect to the

standard of care of such nedical support staff.

(7) Notwithstandi ng subsection (5), in a nedica

mal practice action against a hospital, a health care facility,

or nedical facility, a person may give expert testinony on the

appropriate standard of care as to adm nistrative and ot her

nonclinical issues if the person has substantial know edge, by

virtue of his or her training and experience, concerning the

standard of care anpng hospitals, health care facilities, or

nmedi cal facilities of the sane type as the hospital, health care

facility, or nedical facility whose acts or om ssions are the

subj ect of the testinony and which are |located in the sane or

simlar conmmunities at the tine of the alleged act giving rise

to the cause of action.

(8 If a health care provider described in subsection (5),

subsection (6), or subsection (7) is providing eval uation,

treatnent, or diagnosis for a condition that is not within his

or her specialty, a specialist trained in the eval uation,

treatnent, or diagnosis for that condition shall be considered a
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simlar health care provider.

(9)6)>(a) In any action for damages involving a claimof
negl i gence agai nst a physician |icensed under chapter 458,
ost eopat hi ¢ physician |icensed under chapter 459, podiatric
physi ci an |licensed under chapter 461, or chiropractic physician
| i censed under chapter 460 providing energency nedical services
in a hospital energency departnent, the court shall admt expert
nmedi cal testinony only from physicians, osteopathic physicians,
podi atri c physicians, and chiropractic physicians who have had
substanti al professional experience within the preceding 5 years
whi | e assigned to provide energency nedical services in a
hospi tal energency departnent.

(b) For the purposes of this subsection:

1. The term "enmergency mnedi cal services" nmeans those
medi cal services required for the i nmedi ate di agnosi s and
treatment of nedical conditions which, if not imediately
di agnosed and treated, could |l ead to serious physical or nental
di sability or death.

2. "Substantial professional experience" shall be
determ ned by the custom and practice of the manner in which
energency nedi cal coverage is provided in hospital energency
departnents in the sane or simlar localities where the all eged
negl i gence occurred.

(10) In any action alleging nedical nml practice, an expert

W tness may not testify on a contingency fee basis.

(11) Any attorney who proffers a person as an expert

W tness pursuant to this section nust certify that such person

has not been found guilty of fraud or perjury in any

jurisdiction.

(12) Any person who serves as an expert w tness under
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subsection (5) may not receive renuneration in excess of $300
per hour.
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(13) This section does not limt the power of the trial

court to disqualify or qualify an expert wi tness on grounds

other than the qualifications in this section.

Section 53. Subsections (2), (3), and (4) and paragraph
(a) of subsection (10) of section 766.106, Florida Statutes, are
anended, and subsections (13), (14), and (15) are added to said
section, to read:

766. 106 Notice before filing action for nedical
mal practice; presuit screening period; offers for adm ssion of
liability and for arbitration; informal discovery; review --

(2)(a) After conpletion of presuit investigation pursuant
to s. 766.203 and prior to filing a claimfor nedical
mal practice, a claimnt shall notify each prospective defendant
by certified mail, return receipt requested, of intent to

initiate litigation for medical mal practice. Notice to each

prospective defendant nust include, if available, a |list of al

known health care providers seen by the claimant for the

injuries conplained of subsequent to the alleged act of

mal practice, a list of all known health care providers during

t he 2-year period prior to the alleged act of nml practice who

treated or evaluated the claimnt, and copies of all of the

nmedi cal records relied upon by the expert in signing the

affidavit. The requirenent of providing the |list of known health

care providers may not serve as grounds for inposing sanctions

for failure to provide presuit discovery.

(b) Following the initiation of a suit alleging nedical
mal practice with a court of conpetent jurisdiction, and service

of the conplaint upon a defendant, the claimnt shall provide a
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copy of the conplaint to the Departnment of Health and, if the

conplaint involves a facility |icensed under chapter 395, the

Agency for Health Care Administration. The requirenent of

provi ding the conplaint to the Departnment of Health or the
Agency for Health Care Administration does not inpair the

claimant's legal rights or ability to seek relief for his or her
claim The Departnent of Health or the Agency for Health Care

Adm ni stration shall review each incident that is the subject of

t he conplaint and determ ne whether it involved conduct by a

licensee which is potentially subject to disciplinary action, in

whi ch case the provisions of s. 456.073 or s. 395.1046 apply.
(3)(a) No suit may be filed for a period of 150 96 days

after notice is mailed to any prospective defendant. During the

150- day 90-day period, the prospective defendant's insurer or
self-insurer shall conduct a reviewto determne the liability
of the defendant. Each insurer or self-insurer shall have a
procedure for the pronpt investigation, review, and eval uation
of clainms during the 150-day 90-day period. This procedure shal
i nclude one or nore of the follow ng:

1. Internal review by a duly qualified clains adjuster;

2. Creation of a panel conprised of an attorney
know edgeabl e in the prosecution or defense of nedica
mal practice actions, a health care provider trained in the same
or simlar nedical specialty as the prospective defendant, and a
duly qualified clains adjuster;

3. A contractual agreenent with a state or |oca
pr of essi onal society of health care providers, which maintains a
medi cal review comm ttee;

4. Any other simlar procedure which fairly and pronptly

eval uates the pending claim
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Each i nsurer or self-insurer shall investigate the claimin good
faith, and both the clainmant and prospective defendant shal
cooperate with the insurer in good faith. If the insurer
requires, a claimant shall appear before a pretrial screening
panel or before a nedical review commttee and shall submt to a
physi cal exam nation, if required. Unreasonable failure of any
party to conply with this section justifies dism ssal of clains
or defenses. There shall be no civil liability for participation
in a pretrial screening procedure if done without intentional
fraud.

(b) At or before the end of the 150 90 days, the insurer
or self-insurer shall provide the claimant with a response:

1. Rejecting the claim

2. Making a settlenent offer; or

3. Making an offer to arbitrate, in which case liability

is deened adnmtted and arbitration will be held only ef

adm-ssion—of +Habity and forarbitration on the issue of

damages. This offer may be made contingent upon a limt of

gener al damages.

(c) The response shall be delivered to the claimant if not
represented by counsel or to the claimnt's attorney, by
certified mail, return receipt requested. Failure of the
prospective defendant or insurer or self-insurer to reply to the
notice within 150 96 days after receipt shall be deened a fina
rejection of the claimfor purposes of this section.

(d) Wthin 30 days after of receipt of a response by a
prospective defendant, insurer, or self-insurer to a clai mant
represented by an attorney, the attorney shall advise the

claimant in witing of the response, including:
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1. The exact nature of the response under paragraph (b).

2. The exact terns of any settlenent offer, or adm ssion
of liability and offer of arbitration on damages.

3. The legal and financial consequences of acceptance or
rejection of any settlement offer, or adm ssion of liability,

i ncludi ng the provisions of this section.

4. An evaluation of the tine and |ikelihood of ultimate
success at trial on the nerits of the claimnt's action.

5. An estimation of the costs and attorney's fees of
proceedi ng through trial.

(4) The notice of intent to initiate litigation shall be
served within the tine limts set forth in s. 95 11. However,
during the 150-day 90-day period, the statute of limtations is
tolled as to all potential defendants. Upon stipulation by the
parties, the 150-day 96-day period may be extended and the
statute of limtations is tolled during any such extension. Upon
receiving notice of term nation of negotiations in an extended
period, the clainmnt shall have 60 days or the remai nder of the
period of the statute of limtations, whichever is greater,
wWithin which to file suit.

(10) If a prospective defendant nakes an offer to admt
liability and for arbitration on the issue of danages, the
cl ai mnt has 50 days fromthe date of receipt of the offer to
accept or reject it. The clainmant shall respond in witing to
the insurer or self-insurer by certified mail, return receipt
requested. If the claimant rejects the offer, he or she may then
file suit. Acceptance of the offer of adm ssion of liability and
for arbitration waives recourse to any other renedy by the
parties, and the claimant's witten acceptance of the offer

shal|l so state.
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(a) If rejected, the offer to admt liability and for

arbitration on danages is not adm ssible in any subsequent
[itigation. Upon rejection of the offer to admt liability and

for arbitration, the claimant has 60 days fromrecei pt of the

rejection of the offer to admit liability and for arbitration,

60 days fromthe date of the declaration of inpasse during

presuit nediation conducted pursuant to s. 766.1065, or the

remai nder of the period of the statute of limtations, whichever
period is greater, in which to file suit.

(13) In matters relating to professional liability

i nsurance coverage for nedi cal negligence, an insurer shall not

be held in bad faith for failure to tinely pay its policy limts

if it tenders its policy limts and neets all other conditions

of settlenment prior to the conclusion of the presuit screening

peri od.
(14) Failure to cooperate on the part of any party during

the presuit investigation nay be grounds to strike any claim

made, or defense raised, by such party in suit.

(15) In all natters relating to professional liability

i nsurance coverage for nedical negligence, and in determ ning

whet her the insurer has acted in good faith, the foll ow ng

factors may be considered, along with all of the other

circunst ances of the case:

(a) Wether the damages recoverabl e agai nst the insured

are |large or snall

(b) Whether the liability against the insured is

relatively clear.

(c) \Wether the insurance conpanies or its agents were

negligent in handling the claim

(d) Wether the carrier acted as a reasonabl e person would
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who was facing the prospect of paying the entire |oss.

(e) \Whether the insurance conpany nmade a fair offer as

soon as a reasonabl e investigati on would reveal that liability

was reasonably clear and that the damages were greater than the

policy linmts.

(f) Wiether the insurer violated the unfair clains

practice standards.

(g) Wiether the insurer’s communications with its insureds

were actually honest, candid, and conpl ete.

(h) Whether the insurer violated the adjuster’s code of

ethics in handling the claim

(i) WWhether the insurer fully docunented its clains

handling activities and the reasons for its decisions.

(j) Wiether the insurer or its agents properly trained its

adj usters and provi ded adequate witten standards for the

adj ust nrent of cl ai ns.

(k) VWhether the insurer used the policy benefits avail abl e

to the insurer to extinguish as much of the insured’ s liability

as possi bl e.

(1) Whether the attorney appointed by the insurer to

defend the insured was conpetent, independent, and faithfully

representing the interests of the insured.
Section 54. Section 766.1065, Florida Statutes, is created

to read:

766. 1065 WMandatory staging of presuit investigation;

mandat ory nedi ati on. - -

(1) Wthin 30 days after service of the presuit notice of

intent to initiate nmedical malpractice litigation, each party

shall voluntarily produce to all other parties, wthout being

requested, any and all nedical, hospital, health care, and
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enpl oyment records concerning the claimant in the discl osing

party’s possession, custody, or control, and the discl osing

party shall affirnatively certify in witing that the records

produced include all records in that party’s possession,

custody, or control or that the disclosing party has no nedical,

hospital, health care, or enploynment records concerning the

cl ai mant .

(a) Subpoenas nay be issued according to the Florida Rul es

of Civil Procedure as though suit had been filed for the linmted

pur pose of obtaining copies of nedical, hospital, health care,

and enpl oynent records of the clainmant. The party shall indicate

on the subpoena that it is being issued in accordance with the

presuit procedures of this section and shall not be required to

i ncl ude a case nunber.

(b) Nothing in this section shall |limt the ability of any

party to use any other available formof presuit discovery

avai |l abl e under this chapter or the Florida Rules of Civil

Pr ocedur e.

(2) Wthin 60 days after service of the presuit notice of

intent to initiate nmedical nmal practice litigation, all parties

must be made avail able for a sworn deposition. Such deposition

may not be used in a civil suit for nedical negligence.

(3) Wthin 120 days after service of the presuit notice of

intent to initiate nedical mal practice litigation, each party’s

corroborating expert, who will otherw se be tendered as the

expert conplying with the affidavit provisions set forth in s.

766. 203, nust be nade avail able for a sworn deposition.

(a) The expenses associated with the expert’s tine and

travel in preparing for and attendi ng such deposition shall be

the responsibility of the party retaining such expert.
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(b) An expert shall be deened avail able for deposition if

sui tabl e accommpdati ons can be nade for appearance of said

expert via real-tinme video technol ogy.

(4) Wthin 150 days after service of the presuit notice of

intent to initiate nmedical nmal practice litigation, all parties

shal |l attend in-person nandatory nediation in accordance with s.
44,102 if binding arbitration under s. 766.106 or s. 766.207 has

not been agreed to by the parties. The Florida Rules of G vil

Procedure shall apply to nediation held pursuant to this

secti on.

(5) |If the parties declare an inpasse during the nandatory

nmedi ation required in subsection (4), the plaintiff shal

request, via certified nmail, a hearing of a presuit screening

panel which shall be convened pursuant to s. 766. 1066.
Section 55. Section 766.1066, Florida Statutes, is created

to read:

766. 1066 O fice of Presuit Screening Adnm nistration;
presuit screening panels. —

(1)(a) There is created within the Departnent of Health
the Ofice of Presuit Screening Adm ni stration, which shall be

responsi ble for adm nistering the presuit screeni ng program

(b) The Ofice of Presuit Screening Adm nistration shal

devel op and mai ntain a database of physicians, attorneys, and

consuners to serve as nmenbers of presuit screeni ng panels as

described in this section.

(c) The Ofice of Presuit Screening Adm nistration shal

devel op an application by Septenber 1, 2003, that can be

submtted in witing and via the Internet for physicians,

attorneys, and consuners to volunteer for the panels.

(d) Funding for the Ofice of Presuit Screening
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Adm ni stration shall cone from

1. A fee equal to 0.5 percent of, and assessed agai nst,

all judgnents and settlenents in nedical mal practice liability

cases. The defendant shall remt such fee to the Ofice of

Presuit Adm ni strati on.

2. An annual fee of $1 on all nedical malpractice

liability insurance policies issued to physicians |icensed by
t he Departnent of Health, which shall be collected by the

insurer and submitted by the insurer to the Ofice of Presuit

Adm ni stration.

(e)1. Physicians, attorneys, and consuners who vol unt eer

for the panels shall be obligated to serve on a panel for no

| onger than 2 cal endar days per sel ection.

2. Every person applying to serve on a panel shal

designate in advance any tine period during which he or she wll

not be available to serve on a panel.

3. Wen a plaintiff requests a hearing of a presuit

screening panel, the Ofice of Presuit Screening Adm nistration

shall randonly sel ect nenbers for a panel as provided in

subsection (2) fromanong the avail able persons in the

appropri ate categori es who have not served on a panel in the

past 12 nonths. If there are no other potential panelists

avai l abl e, a panelist may be asked to serve on anot her panel

within 12 nont hs.

(f) If a physician, attorney, or consuner is selected to

serve on a panel, he or she shall not be obligated to serve for

a period exceeding 2 days.

(g) Al persons serving on a panel shall receive

rei nbursenent for their travel expenses.

(h) Physicians who are selected to serve on a panel:
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1. Shall receive credit for 20 hours of continuing nedical

education for his or her service.

2. Mist reside and practice at least 50 mles fromthe

| ocation of the injury alleged by the plaintiff.

3. Muist have had no nore than three judgnents for nedica

mal practice liability against himor her within the preceding 5

years and no nore than 10 clains of nedical mal practice fil ed

agai nst himor her within the preceding 3 years.

4, Mist have an active license with the Departnent of

Heal th and be in good standing.

(i) Attorneys who are selected to serve on a panel .

1. Shall receive credit for 20 hours of continuing | egal

education and credit towards pro bono requirenents for his or

her service.

2. Muist reside and practice at least 50 mles fromthe

| ocation of the injury alleged by the plaintiff.

3. Miust have had no judgnents of filing a frivol ous

lawsuit within the preceding 5 years.

4. Must have an active license with The Fl orida Bar and be

i n good standing.

(2)(a) A presuit screening panel shall be conposed of five

persons, consisting of:

1. One physician board certified in the sane specialty as

t he def endant physi ci an.

2. One physician who is a general practitioner, famly

practitioner, or an internist or one physician who serves as a

full -tine nenber in the faculty of an accredited public or

private nedical school in the state.

3. One attorney who has served as a plaintiff’s attorney,

with 5 years' experience in nedical malpractice liability cases
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including at | east one jury trial.

4. One attorney who has served as a defendant’s attorney,

with 5 years' experience in nedical nalpractice liability cases

including at | east one jury trial.

5. One consuner who shall not have a professional or

financial relationship with either a health care provider or an

attorney.
(b) In cases with nore than one physici an defendant, the

plaintiff shall designate the subject areas in which both

physi ci an nenbers of the panel shall be board certified.

(c) Any panelist who knowi ngly has a conflict of interest

or potential conflict of interest nust disclose such conflict of

interest prior to the hearing.

(d) A plaintiff or a defendant nay chal |l enge any panel

menber for a conflict of interest and ask that the panelist be

replaced by the O fice of Presuit Screening Adm nistration.

(3) The Ofice of Presuit Screening Adm nistration shal

provide an adm nistrator for the panel

(4) The plaintiff shall be allowed 8 hours to present his

or her case. The defendants shall be allowed a total of 8 hours

to present their case. No hearing shall exceed a total of 16

hours; however, the panel nmy hear the case over the course of 2

cal endar days.

(5) A presuit screening panel shall, by a najority vote

for each defendant, nmke its findings in regards to reasonabl e

grounds for liability of the defendant based on the

pr eponderance of the evidence.

(a) |If a panel finds that there are no reasonabl e grounds

for liability on the part of a defendant for the injury all eged,

t he defendant may, within 10 days, request voluntary binding
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arbitration pursuant to s. 766. 207.

(b) If a panel finds that there are reasonabl e grounds for

liability on the part of a defendant for the injury all eged, the

parties may el ect to have danages determ ned by voluntary

bi nding arbitration pursuant to s. 766. 207.

(c) |If a panel finds that there are no reasonabl e grounds

for liability on the part of a defendant for the injury alleged

and the defendant does not request arbitration, or if a panel

finds that there are reasonable grounds for liability on the

part of a defendant for the injury alleged and either a

def endant or the plaintiff do not agree to voluntary bindi ng

arbitration pursuant to s. 766.207, the claimshall proceed to

trial or to any avail able |l egal alternative such as offer of

j udgnent and denand for judgnent under s. 768.79 or offer of

settl enent under s. 45.061. The damages that nay be awarded

during such trial are subject to the limtations included in s.
766. 118.
Section 56. Section 766.1067, Florida Statutes, is created

to read:

766. 1067 Structured judgnents.-- For cases that are

decided in a trial, the judgnent nay be structured as foll ows:

(1) |If the noneconom c damages awarded to the plaintiff

are equal to or greater than $500,000 and the jury finds the

life expectancy of the plaintiff to be 20 years or greater, the

def endant nmay conpel a structured judgnment for 50 percent of the

noneconom ¢ damages to be paid over the renaining life of the

plaintiff. Such paynents shall term nate upon the plaintiff’s
deat h.

(2) |If the econom ¢ damages awarded to the plaintiff are

equal to or greater than $250,000 and the jury finds the
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plaintiff would otherw se have been able to work for 20 years or

nore, the defendant nay conpel a structured judgnent for 75

percent of the future econom ¢ damages t o be paid over the years

in which the jury finds the plaintiff would ot herwi se have been

able to work. Any unpaid portion of a structured judgnent nmade

under this subsection which is attributable to nedical expenses

t hat have not yet been incurred shall term nate upon the death

of the plaintiff. Any outstanding nedical expenses incurred

prior to the death of the plaintiff shall be paid fromthat

portion of the structured judgnent attributable to nedical

expenses.
Section 57. Section 766.1068, Florida Statutes, is created

to read:

766. 1068 Proposal for settlenent; timng.--

Not wi t hst andi ng any other provision of |law, any party nay serve

another party in a nedical nal practice suit with a proposal for

settlenent at any tine after the filing of the conplaint. If a

claimant rejects the proposal for settlenent, then either |oses

at trial or prevails at trial while receiving an award for

danages | ess than the npbst recent proposal for settlenent, the

court may require the claimant to pay the attorney's fees and

costs of the defendant fromwhomthe claimant will receive the

award. If a defendant rejects the proposal for settlenent, then

| oses at trial while receiving a judgnent greater than the nost

resent proposal for settlenent, the court may require the

def endant to pay the attorney's fees and costs of the clai nant

to whomthe judgnent is awarded.
Section 58. Subsections (3), (4), (5), and (6) are added
to section 766.110, Florida Statutes, to read:

766.110 Liability of health care facilities.--
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(3)(a) Menbers of the nedical staff of a hospital |icensed

under chapter 395 and any professional group conprised of such

persons shall be imune fromliability for noneconom ¢ danages

in excess of $250,000 per energency room admi ssion arising from

nmedical injuries to a patient resulting fromnegligent acts or

om ssions of such nedical staff nmenbers in the perfornance of

energency nedi cal services as defined in s. 768.13(2) prior to

the patient’s condition being sufficiently stable, and no nenber

of the nmedical staff of a hospital and no professi onal group

conpri sed of such persons shall be liable to pay noneconom c

danages in excess of $250,000 to any person or persons for any

single incident of nedical negligence that causes injuries to a

patient or patients in the perfornance of energency nedi cal

servi ces.

(b) For the purposes of paragraph (a), a patient’s

condition shall be deened to be sufficiently stable when that

patient could reasonably be transferred to another health care

facility without causing further injury, whether or not the

patient is in fact transferred.

(4)(a) No person or persons may recover danages froma

public fam ly practice teaching hospital |icensed under chapter

395 and designated under s. 398.806, or its insurer, or any

health care professional who is a full-tine nenber of the

faculty of an accredited public nedical school, or his or her

insurer, in excess of $250,000 per energency room adm ssion

arising fromnedical injuries to a patient or patients caused by

negligent acts or om ssions on the part of the hospital or

nmenbers of the hospital's nedical staff in the performance of

energency nedi cal services as defined in s. 768.13(2) prior to

the patient’s condition being sufficiently stable.
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(b) For the purposes of paragraph (a), a patient’s

condition shall be deened to be sufficiently stable when that

patient could reasonably be transferred to another health care

facility without causing further injury, whether or not the

patient is in fact transferred.

(5)(a) O her than as provided in paragraph (c), when a

subsequent injury occurs after a patient’s condition is

sufficiently stable, no person or persons may recover

noneconom ¢ danages from any health care professional who is a

menber of the nedical staff of such facility, or his or her

i nsurer, in excess of $250,000 per injury arising fromnedica

injury to a patient caused by negligent acts or on ssions on the

part of the hospital or nenbers of the hospital's nedical staff

in the perfornmance of energency nedical services as defined in

s. 768.13(2) until the patient’s condition returns to

sufficiently stable.

(b) For the purposes of paragraph (a), a patient’s

condition shall be deened to be sufficiently stable when that

patient could reasonably be transferred to another health care

facility without causing further injury, whether or not the

patient is in fact transferred.

(c) A person or persons nay recover danages fromthe

health care professional who caused the subsequent injury in

paragraph (a) and the hospital |icensed under chapter 395, or

its insurer, where the injury occurred.

(6) The limts established in this section shall be

adj usted annually in accordance with the changes in the Consuner

Price Index as issued by the United States Departnent of Labor

Bureau of Labor Statistics. The Agency for Health Care

Adm ni stration shall establish by rule the newlimts on July 1
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of each year

Secti on 59. Section 766.118, Florida Statutes, is created

to read:

766. 118 Determninati on of noneconom ¢ damages.-- Wth

respect to a cause of action for personal injury or w ongful

death resulting froman occurrence of nedical negligence,

i ncludi ng actions pursuant to s. 766.209, danmges recoverabl e

for nonecononmic | osses to conpensate for pain and suffering,

i nconveni ence, physical inpairnent, nental anguish,

di sfigurenent, |oss of capacity for enjoynent of life, and al

ot her nonecononi ¢ danages shall be deternined as foll ows:

(1) The award for nonecononi ¢ danages fromthe jury shal

be reviewed by the judge to determ ne the appropriateness of the

awar d.

(2) In reviewing the award, the judge shall utilize the

Florida Jury Verdi ct Database as provided in s. 766. 26.

(3)(a) The judge shall exam ne all cases where the

injuries alleged and the econoni c damages awarded are

substantially simlar.

(b) The judge shall adopt a presunptively reasonabl e range

of simlar awards that shall be one standard devi ati on above and

bel ow the nean award for simlar cases. The judge shall then

subtract the econonm c damages awarded by the jury fromthe valid

range to find the valid range for nonecononi ¢ danages.

(c) If the award for noneconom ¢ damages i s outside of the

presunptively reasonabl e range for noneconom ¢ danages based on

simlar cases, the judge may el ect to change the award so that

it falls within said range, which is subject to appeal based on

abuse of discretion standards, or the judge nay elect to | eave

t he anpbunt as awarded by providing findings of fact on the
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record, which shall be subject to appeal based on clear and

convi nci ng evi dence st andards.

(4 If a health care professional does not neet his or her

financial responsibility requirenents as provided in s. 458. 320
or 459.0085, as applicable, by July 1, 2004, the limts

established in this section shall not apply and awards for

econom ¢ and noneconon ¢ danages shall not be |imted.
Section 60. Section 766.185, Florida Statutes, is created

to read:

766. 185 Apportionnent of fault in nmedical negligence

actions. - -

(1) In an action for damages for personal injury or

wrongful death arising out of nedical negligence, whether in

contract or tort, when a defendant asserts an affirmative

def ense that one or nore nonparties is liable, in whole or in

part, for damages arising out of nedical negligence, such

def endant nmust join the nonparties into the action by neans of a

third-party conplaint asserting a cause of action for

conparative fault in nedical negligence agai nst the nonparties,

except with respect to a nonparty who neets one of the foll ow ng

criteria:

(a) The nonparty has entered into a settlenent with each

of the plaintiffs;

(b) The nonparty has conplete imunity fromsuit;

(c) The statute of limtations involving the nonparty

expired prior to filing of the presuit notice of intent to

initiate nmedical nmlpractice litigation; or

(d) The nonparty cannot be otherwise legally joined to the

suit.

(2) |If the defendant has reasonabl e grounds to believe
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during the presuit investigation that one or nore nonparties are

liable, in whole or in part, for damages arising out of nedical

negl i gence and that such nonparties would be joinable into the

action under this section, the defendant nust notify the

claimant in witing of the identity and reasonabl e grounds for

i ncl usi ons of such nonparty in the action within 10 days after

obt ai ni ng such i nfornation

(3) If the defendant fails to conply with the provisions

set forth in this section, then the defendant shall be estopped

fromasserting the negligence of the nonparty who shoul d have

ot herwi se been joined into the action.

(4) Any third party joined into the action under the

provisions of this section shall be liable to the plaintiff for

any damages adjudicated by the trier of fact subject to the

provi sions of this chapter.

Section 61. Subsection (5) of section 766.202, Florida
Statutes, is anended to read:

766. 202 Definitions; ss. 766.201-766.212.-- As used in ss.
766. 201-766. 212, the term

(5) "Medical expert" nmeans a person duly and regularly

engaged in the practice of his or her profession who holds a
health care professional degree froma university or college and

who neets the requirenents of an expert witness as set forth in

S. 766.102 has—had-speci-al—professionaltrainingand-experience

Section 62. Subsections (2) and (3) of section 766. 203,
Florida Statutes, are anended to read:

766. 203 Presuit investigation of nedical negligence clains
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and defenses by prospective parties.--

(2) Prior to issuing notification of intent to initiate
medi cal mal practice litigation pursuant to s. 766.106, the
cl ai mant shall conduct an investigation to ascertain that there
are reasonabl e grounds to believe that:

(a) Any naned defendant in the litigation was negligent in
the care or treatnent of the clainmant; and

(b) Such negligence resulted in injury to the clai mant.

Corroboration of reasonable grounds to initiate nedical
negligence litigation shall be provided by the claimant's

subm ssion of a verified witten nedical expert opinion froma
nmedi cal expert as defined in s. 766.202(5), at the tine the
notice of intent to initiate litigation is mailed, which
statenment shall corroborate reasonabl e grounds to support the

cl ai m of nedical negligence. This opinion and statenent are

subj ect to di scovery.

(3) Prior toissuing its response to the claimant's notice
of intent to initiate litigation, during the tine period for
response authorized pursuant to s. 766.106, the defendant or the
defendant's insurer or self-insurer shall conduct an
i nvestigation to ascertain whether there are reasonabl e grounds
to believe that:

(a) The defendant was negligent in the care or treatnent
of the claimnt; and

(b) Such negligence resulted in injury to the clai mant.

Corroboration of lack of reasonable grounds for nedical
negligence litigation shall be provided with any response

rejecting the claimby the defendant's subm ssion of a verified
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witten medical expert opinion froma nedical expert as defined

ins. 766.202(5), at the tinme the response rejecting the claim
is mailed, which statenent shall corroborate reasonabl e grounds
for lack of negligent injury sufficient to support the response

denyi ng negligent injury. This opinion and statenent are subject

to di scovery.
Section 63. Subsections (2), (3), and (5) of section
766. 206, Florida Statutes, are amended to read:

766. 206 Presuit investigation of medical negligence clains
and defenses by court. --

(2) If the court finds that the notice of intent to
initiate litigation nailed by the claimant is not in conpliance
wi th the reasonabl e investigation requirenents of ss. 766.201-

766.212, including a review of the claimand a verified witten

nmedi cal expert opinion by an expert witness as defined in s.

766. 202, the court shall dismss the claim and the person who
mai | ed such notice of intent, whether the claimant or the
claimant's attorney, shall be personally liable for al
attorney's fees and costs incurred during the investigation and
eval uation of the claim including the reasonable attorney's
fees and costs of the defendant or the defendant's insurer.

(3) If the court finds that the response nailed by a
defendant rejecting the claimis not in conpliance with the

reasonabl e i nvestigation requirenments of ss. 766.201-766.212,

including a review of the claimand a verified witten nedica

expert opinion by an expert witness as defined in s. 766.202,

the court shall strike the defendant's pl eadi ng. respense—ahd
The person who mail ed such response, whether the defendant, the

defendant's insurer, or the defendant's attorney, shall be

personally liable for all attorney's fees and costs incurred
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during the investigation and evaluation of the claim including

the reasonabl e attorney's fees and costs of the claimnt.

(5)(a) |If the court finds that the corroborating witten
nmedi cal expert opinion attached to any notice of claimor intent
or to any response rejecting a claimlacked reasonabl e

investigation, or that the nedical expert submtting the opinion

did not neet the expert witness qualifications as set forth in

S. 766.202(5), the court shall report the nmedical expert issuing

such corroborating opinion to the Division of Medical Quality
Assurance or its designee. If such nedical expert is not a
resident of the state, the division shall forward such report to
the disciplining authority of that nedical expert.

(b) The court shall way refuse to consider the testinony

or opinion attached to any notice of intent or to any response

rejecting a claim of sueh an expert who has been disqualified

three tines pursuant to this section.

Section 64. Section 766.207, Florida Statutes, is anended
to read:

766. 207 Vol untary binding arbitrati on of nedical
negl i gence cl ai ns. --

(1) Voluntary binding arbitration pursuant to this section
and ss. 766.208-766.212 shall not apply to rights of action
involving the state or its agencies or subdivisions, or the
of ficers, enployees, or agents thereof, pursuant to s. 768.28.

(2)(a) Upon the conpletion of the hearing of a presuit
screeni ng panel pursuant to s. 706. 1066 inAvestigation—with

i bl o i cal L Laj

Hataet, the parties may elect to have damages determ ned by an

arbitration panel. Such election may be initiated by either

party by serving a request for voluntary binding arbitration of
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damages within 10 90 days after the hearing of a presuit

screeni ng panel serviceof the clalmant s noticeof intentto
atiate i tigation—uponthe defendant. The evidentiary

standards for voluntary binding arbitration of nedical

negli gence clains shall be as provided in ss. 120.569(2)(g) and
120.57(1) (c).
(b) If the presuit screening panel pursuant to s. 766. 1066

found that the defendant was not |iable by unani nous vote and

the plaintiff refuses arbitrati on, danages that can be awarded

during a trial shall not exceed a total of $350,000, as adjusted

herei n, per defendant for both future econom c and al

noneconom ¢ danmages. |f the presuit screening panel pursuant to

s. 766.1066 found that the defendant was not liable by majority

vote and the plaintiff refuses arbitration, damages that can be

awarded during a trial for all noneconom c danages shall not

exceed a total of $350,000, as adjusted herein, per defendant.

(3) Upon receipt of a party's request for such
arbitration, the opposing party may accept the offer of

voluntary binding arbitration within 30 days, and such

arbitration shall be held within 120 days of acceptance of the
of fer of voluntary binding arbitrati on. However—in-ho—event
shall—the defendant be reguired to respond to-the reguest for
b . I I : . Y . :
Hatent—toinitiateHtigationunder—s— 766106~ Such acceptance

within the time period provided by this subsection shall be a

bi nding commtnent to conply with the decision of the
arbitration panel. The liability of any insurer shall be subject
to any applicable insurance policy limts.

(4) The arbitration panel shall be a presuit screening

panel selected by the Ofice of Presuit Screening as provided in

Page 121 of 139

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

3622
3623
3624
3625
3626
3627
3628
3629
3630
3631
3632
3633
3634
3635
3636
3637
3638
3639
3640
3641
3642
3643
3644
3645
3646
3647
3648
3649
3650

3651

HB 0055B 2003
s. 766.1066. The Florida Rules of Civil Procedure shall apply to

di scovery, except as foll ows:

(a) Any 30-day deadline provided in such rules shall be

shortened to 10 busi ness days.

(b) Depositions of expert witnesses shall be permtted for

no nore than five experts per side

Di scovery di sputes shall be resolved by an adninistrative |aw

j udge assigned by the Division of Adm nistrative Hearings until

arbitration is conpl et ed conposed—oftthree-arbitrators—one

(5) The panel arbitraters shall be independent of al
parties, wtnesses, and | egal counsel, and no officer, director,
affiliate, subsidiary, or enployee of a party, wtness, or |egal

counsel nay serve as a panelist an—arbitratoer in the proceedi ng.

(6) The rate of conpensation for arbitration panelists

shall be the sanme as for nenbers of a presuit screening panel as

outlined in s. 766.1066 nredical—neglgence—clalns—arbitrators

ot-herthan-the admnistrative law judge shall -be set by the
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I hedulet4 hief iud hall g I L
I v I e : : . | . . I
comuni-ty.

(7) Arbitration pursuant to this section shall preclude
recourse to any other renedy by the clai mant agai nst any
participating defendant, and shall be undertaken with the
under st andi ng that:

(a) If the presuit screening panel pursuant to s. 766. 1066

found that the defendant was not |iable by unani nbus vote, the

danmages that can be awarded during arbitration shall not exceed

a total of $250,000, as adjusted herein, per defendant for both

future economi c and all noneconom c damages. |If the presuit

screeni ng panel established pursuant to s. 766.1066 found that

t he defendant was not liable by majority vote, the damages that

can be awarded during arbitration for all noneconom c danages

shall not exceed a total of $250,000, as adjusted herein, per

def endant .

(b) If the presuit screening panel established pursuant to
S. 766.1066 found that the defendant was |iable, the foll ow ng

condi tions shall apply:

1. {8 Net econom c damages shall be awardabl e, including,
but not limted to, past and future nedical expenses and 80
percent of wage |oss and | oss of earning capacity, offset by any

coll ateral source paynents, beginning at the tine the injury

occurred and extended to a work-1ife expectancy as detern ned by

the jury. Net econom c damages shall also include interest on

al | econom c damages occurring prior to trial.

2. b Noneconom c damages shall be limted to a maxi num of

$250, 000, as adjusted herein, per incident, and shall be
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cal cul ated on a percentage basis with respect to capacity to

enjoy life, so that a finding that the claimant's injuries
resulted in a 50-percent reduction in his or her capacity to
enjoy life would warrant an award of not nore than $125, 000

noneconom ¢ danmages. The limts on damages established in this

par agraph shall be adjusted annually in accordance with the

changes in the Consunmer Price Index as issued by the United

States Departnent of Labor Bureau of Labor Statistics. The

Agency for Health Care Admi nistration shall establish by rule

the newlimts on July 1 of each year.

3. (¢ Damages for future econom c |osses shall be awarded
to be paid by periodic paynments pursuant to s. 766.1067(2) s+
+66-202(8) and shall be offset by future collateral source

paynments.

4. () Punitive damages shall not be awarded.

5. e The defendant shall be responsible for the paynent
of interest on all accrued damages with respect to which
interest would be awarded at trial.

6. (8 The defendant shall pay the claimant's reasonable
attorney's fees and costs, as determned by the arbitration
panel, but in no event nore than 15 percent of the award,

reduced to present val ue.

{gy—The defendant—shall—pay—allthe costs of the
b . i | the § ol e b I
I I i . | ' udee.
" h_def end I b bi . I hi
. hall be iointl I Ly Liable f L g
assessed pursuant—to-this section—
7. The defendant's obligation to pay the claimnt's

damages shall be for the purpose of arbitration under this
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section only. A defendant's or clainmant's offer to arbitrate

shall not be used in evidence or in argunent during any
subsequent litigation of the claimfollow ng the rejection
t her eof .

8. (4> The fact of making or accepting an offer to
arbitrate shall not be adm ssible as evidence of liability in
any collateral or subsequent proceeding on the claim

9.k Any offer by a claimant to arbitrate nust be nmade to
each defendant agai nst whom the clai nant has nade a claim Any
of fer by a defendant to arbitrate nust be nade to each cl ai mant
who has joined in the notice of intent to initiate litigation,
as provided in s. 766.106. A defendant who rejects a claimant's
offer to arbitrate shall be subject to the provisions of

subsection (11) s—#66-209{(3). A claimant who rejects a

defendant's offer to arbitrate shall be subject to the
provi si ons of subsection (12) s—#66-—209(4).

10. - The hearing shall be conducted by the panel alH—ef
the—-arbitrators, but a nmgjority nmay determ ne any question of
fact and render a final decision. Fhe—chiefarbitrator—shal-

ocide_all ovidenti _

The provisions of this subsection shall not preclude settlenent
at any time by nutual agreenent of the parties.

(8) Any issue between the defendant and the defendant's
insurer or self-insurer as to who shall control the defense of
the claimand any responsibility for paynment of an arbitration
award, shall be determ ned under existing principles of |aw
provided that the insurer or self-insurer shall not offer to
arbitrate or accept a claimant's offer to arbitrate wi thout the

witten consent of the defendant.
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(9) The Division of Adm nistrative Hearings is authorized

to pronulgate rules to effect the orderly and efficient
processing of the arbitration procedures of ss. 766.201-766.212.

(10) Rules promulgated by the Division of Adm nistrative
Hearings pursuant to this section, s. 120.54, or s. 120.65 may
aut hori ze any reasonabl e sanctions except contenpt for violation
of the rules of the division or failure to conply with a
reasonabl e order issued by an adm nistrative |aw judge, which is
not under judicial review

(11) If the defendant refuses a clainant's offer of

voluntary binding arbitration:

(a) The claimshall proceed to trial without limtation on

damages and the clai mant, upon proving nedi cal negligence, shal

be entitled to recover prejudgnent interest and reasonabl e

attorney's fees up to 25 percent of the award reduced to present

val ue.

(b) The claimant's award at trial shall be reduced by any

danages recovered by the claimant fromarbitrating codefendants

following arbitration

(c) The claimant shall be entitled to recover prejudgenent

i nterest on econom ¢ damages incurred prior to trial

(12) If the claimant rejects a defendant's offer to enter

vol untary binding arbitration:

(a) The damages awardable at trial shall be limted to net

econom ¢ damages, plus noneconom ¢ damages not to exceed

$350, 000, as adjusted herein, per incident. The Legislature

expressly finds that such conditional limt on noneconomn c

danages is warranted by the claimant's refusal to accept

arbitration, and represents an appropri ate bal ance between the

interests of all patients who ultinately pay for nedical
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negl i gence | osses and the interests of those patients who are

injured as a result of nedical negligence. The linmts on danages

established in this paragraph shall be adjusted annually in

accordance with the changes in the Consuner Price |ndex as

i ssued by the United States Departnment of Labor Bureau of Labor

Statistics. The Agency for Health Care Adm nistration shal

establish by rule the newlimts on July 1 of each year. Net

econom ¢ danages shall also include interest on all economc

danages occurring prior to trial.

(b) Net econom c danages reduced to present value shall be

awar dabl e, including, but not limted to, past and future

nmedi cal expenses and 80 percent of wage | oss and | oss of earning

capacity, offset by any collateral source paynents.

(c) Damages for future econom c | osses shall be awarded to

be paid by periodic paynents pursuant to s. 766.202(8), and

shall be offset by future collateral source paynents.

(13) The arbitration panel shall allocate financial

responsi bility anong all defendants naned in the notice of

intent to initiate litigation, regardl ess of whether the

def endant has submtted to arbitration. The defendants in the

arbitration proceeding shall pay their proportionate share of

t he econonm ¢ and noneconon ¢ danages awarded by the arbitration

panel. Al defendants in the arbitration proceeding shall be

jointly and severally liable for any danages assessed in

arbitration. The determ nation of the percentage of fault of any

def endant not in the arbitration case shall neither be binding

agai nst that defendant, nor shall it be adm ssible in any

subsequent | egal proceeding.

(14) Paynent by the defendants of the damages awarded by

the arbitration panel shall extinguish those defendants'
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liability to the claimant and shall al so extingui sh those

defendants' liability for contribution to any defendants who did

not participate in arbitration.

(15) Any defendant payi ng danages assessed pursuant to

this section shall have an action for contribution agai nst any

nonarbitrating person whose negligence contributed to the
injury.
(16)(a) If a health care professional does not neet his or

her financial responsibility requirenents as provided in s.
458. 320(1)(b) or s. 459.0085(1)(b), as applicable, by July 1,

2004, the limts on danmages established in this section shal

not apply and awards for econonm ¢ and noneconom ¢ damages shal

not be limted during arbitration or jury trial.

(b) It is the intent of the Legislature to provide relief

fromrising nedical nalpractice insurance prem uns to those

physi ci ans who pay prem uns on nedi cal nmlpractice liability

i nsurance. Physicians who do not carry nedi cal nal practice

liability insurance and hence do not pay prem uns require no

relief fromthe crisis referred to in the findings provided in

this act.

(17) Jury trials shall proceed in accordance with existing

principles of |aw

Section 65. Sections 766.208 and 766.209, Florida
Statutes, are repeal ed.

Section 66. Subsection (1) of section 766.112, Florida
Statutes, is anended to read:

766. 112 Conparative fault. --

(1) Notwi thstanding any provision of anrything—+n law to
the contrary, in an action for damages for personal injury or

wrongful death arising out of nedical mal practice, whether in
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contract or tort, when-an-apportionment of danages pursuant—to
i : . | I hi I Lt al ot i L

s—408- 07 the court shall enter judgnment agaihstthe teaching
hospital- on the basis of sueh party's percentage of fault and

not on the basis of the doctrine of joint and several liability.

In the trial of any action for nedical mal practice which foll ows

a settlenent between the plaintiff and one or nore defendants or

potential defendants for the sane injury, the plaintiff shall be

estopped from denying that the fault on the part of any such

settl ed defendant or prospective defendant contributed to

causing the plaintiff’s injuries with respect to any such

settl ed defendant or prospective defendant who has been

identified by way of affirmative defense or joined by a

nonsettling defendant as a party who is liable, in whole or in

part, for the plaintiff's dannges.

Section 67. Section 766.25, Florida Statutes, is created
to read:

766.25 |ltem zed verdict. --

(1) In any action for damages based on personal injury or

wongful death arising out of nmedical nmlpractice, whether in

tort or contract, to which this part applies in which the trier

of fact determnes that liability exists on the part of the

defendant, the trier of fact shall, as a part of the verdict,

item ze the amounts to be awarded to the claimant into the

foll ow ng categories of danmages:

(a) Amunts intended to conpensate the claimant for

1. Past econom c | osses; and

2. Future econonm c | osses, not reduced to present val ue,

and the nunber of years or part thereof which the award is

i ntended to cover;
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(b) Amounts intended to conpensate the clainmant for:

1. Past noneconom ¢ | osses;

2. Future noneconom c | osses and the nunber of years or

part thereof which the award is intended to cover; and

(c) Anmpunts awarded to the clainmant for punitive danmages,

i f applicabl e.
Section 68. Section 766.26, Florida Statutes, is created

to read:
766.26 Florida Jury Verdict Database. --
(1) The Agency for Health Care Adm nistration shal

mai ntain the Florida Jury Verdi ct Database. For the initia

dat abase, the departnent shall utilize infornmati on and

categories provided by a nationwi de jury verdict research

dat abase of plaintiff and defense verdicts and settlenents

resulting fromnedical mal practice clains. The data to be used

must be reported, tabul ated, and anal yzed to deterni ne val ues,

trends, and deviations for injuries and liabilities including

nedi cal nmal practice.

(2) Beginning Septenber 1, 2003, all awards under

subsection (1) shall be reported by the Clerk of the Court in

the circuit in which the judgnment was entered to the agency

w thin 3 business days for conpilation into the Florida Jury

Verdi ct Data Base. The agency, in conjunction with the C erks of

the Court, shall develop a format for the clerks to use in

reporting the infornmation required for the categories utilized

by the database in subsection (1).

(3) Beginning July 1, 2007, the departnent shall only

utilize reports concerning cases within the state in the Florida
Jury Verdi ct Dat abase.

(4) The awards reported by the Clerks of the Court shal
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be adjusted annually in accordance with the changes in the

Consuner Price Index as issued by the United States Departnment

of Labor Bureau of Labor Statistics. The Agency for Health Care

Admi ni stration shall adjust all previously reported awards in

the Florida Jury Verdi ct Database as provided herein prior to

July 1 of each year. Only those awards reported fromcourts in
this state after Septenber 1, 2003, shall be adj ust ed.
Section 69. Section 766.27, Florida Statutes, is created

to read:

766. 27 Sanctions for frivolous nmedical nmlpractice

| awsuits. -- Any attorney who receives three judgnents of filing

a frivolous nedical mal practice lawsuit in any 5-year period

shall be precluded fromfiling a nedical nal practice |awsuit for

3 years. Such preclusion shall prohibit himor her from serving

as co-counsel on any nedical nalpractice |awsuit.

Section 70. Ofice of Insurance Regul ation; closed claim

forns; report required.-- The Ofice of |Insurance Reqgul ation

shall revise its closed claimformfor readability at the ninth-

grade |l evel. The office shall conpile annual statistical reports

that provide data sunmmaries of all closed clains, including, but

not limted to, the nunber of closed clains on file pertaining

to the referent health care professional or health care entity,

the nature of the errant conduct, the size of paynents, and the

frequency and size of noneconom ¢ damage awards. The office

shal | devel op annualized historical statistical sunmaries

begi nning with the 1976 state fiscal year and publish these

reports on its website no later than the 2005 state fiscal year

The form nust acconmobdate the foll owi ng m ni num requirenents:

(1) A practitioner of nedicine |icensed pursuant to

chapter 458, Florida Statutes, or a practitioner of osteopathic
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nmedi ci ne |icensed pursuant to chapter 459, Florida Statutes,

shall report to the Ofice of |Insurance Regul ati on and the

Departnent of Health any claimor action for damages for

personal injury alleged to have been caused by error, on ssion,

or negligence in the perfornmance of such |licensee's professional

servi ces or based on a cl ai ned perfornance of professional

services without consent if the claimwas not covered by an

insurer required to report under s. 627.912, Florida Statutes,

is not aclaimfor nedical mal practice that is subject to the

provisions of s. 766.106, Florida Statutes, and the claim

resulted in:

(a) A final judgnent in any anount.

(b) A settlenent in any anount.

(c) A final disposition not resulting in paynent on behal f

of the licensee. Reports shall be filed with the Ofice of

| nsurance Regul ation no |ater than 60 days foll ow ng the

occurrence of any event listed in this subsection.

(2) Health professional reports nust contain:

(a) The nanme and address of the |icensee.

(b) The alleged occurrence.

(c) The date of the all eged occurrence.

(d) The date the claimor action was reported to the

| i censee.
(e) The nane and address of the opposing party.
(f) The date of suit, if filed.

(g) The injured person's age and sex.

(h) The total nunber and names of all defendants invol ved

in the claim

(i) The date and anpunt of judgnment or settlenent, if any,

including the item zation of the verdict, together with a copy
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of the settlenent or judgnent.

(j) In the case of a settlenent, any information required

by the Ofice of Insurance Regul ati on concerning the injured

person's incurred and anticipated nmedi cal expense, wage | 0ss,

and ot her expenses.

(k) The | oss adjustnent expense paid to defense counsel,

and all other allocated | oss adj ustnent expenses pai d.

(1) The date and reason for final disposition, if there

was no judgnent or settl enent.

(m A sunmmary of the occurrence that created the claim

whi ch nust i ncl ude:

1. The nane of the institution, if any, and the | ocation

within such institution at which the injury occurred.

2. The final diagnosis for which treatnment was sought or

rendered, including the patient's actual condition.

3. A description of the m sdiagnosis made, if any, of the

patient's actual condition.

4. The operation or the diagnostic or treatnent procedure

causing the injury.

5. A description of the principal injury giving rise to

the claim

6. The safety nmanagenent steps that have been taken by the

licensee to make simlar occurrences or injuries less likely in

the future.

(n) Any other information required by the Ofice of

| nsurance Regul ation to anal yze and eval uate the nature, causes,

| ocation, cost, and danmages involved in professional liability

cases.
Section 71. Subsection (8) of section 768.21, Florida

Statutes, is anended to read:
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768.21 Danmges.-- Al potential beneficiaries of a

recovery for wongful death, including the decedent's estate,
shall be identified in the conplaint, and their relationships to
t he decedent shall be all eged. Damages nay be awarded as
fol | ows:

(8) Notw thstanding any other provision of lawto the

contrary, for purposes of a wongful death action arising out of

nedi cal negligence, adult individuals naned as beneficiaries

under a testanentary estate may recover noneconomi ¢ danages as

t hough they were within that class of survivors identified in

this section when a health care practitioner commts an

intentional tort or is convicted of a crinme which resulted in

the death of the benefactor. The personal representative of the

estate shall be entitled to assert a cause of action on behal f

of the class of beneficiaries for the nonecononm ¢ damages of

such beneficiaries which shall be in addition to any other

danages that the estate would otherwi se be entitled to assert.

However, in no event shall the total amount of noneconom c

danages for the entire class of beneficiaries exceed any

limtati on on noneconom ¢ damages i nposed under s. 766.118 The

Section 72. Subsection (5) of section 768.81, Florida
Statutes, is anended to read:
768.81 Conparative fault.--

(5) Notw thstandi ng any provision of anrythinrg—+n law to

the contrary, in an action for damages for personal injury or

wrongful death arising out of nedical mal practice, whether in
Page 134 of 139

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

4012
4013
4014
4015
4016
4017
4018
4019
4020
4021
4022
4023
4024
4025
4026
4027
4028
4029
4030
4031
4032
4033
4034
4035
4036
4037
4038
4039
4040

4041

HB 0055B 2003

contract or tort, when-an-apportionment of danages pursuant—to
hi . . | I hi I Lt al of | L

s—408- 07 the court shall enter judgnment agaihstthe teaching
hospital- on the basis of each sueh party's percentage of fault

and not on the basis of the doctrine of joint and several

liability. In the trial of any action for nedical malpractice

which follows a settlenment between the plaintiff and one or nore

def endants or potential defendants for the sane injury, the

plaintiff shall be estopped fromdenying that the fault on the

part of any such settl ed defendant or prospective defendant

contributed to causing the plaintiff’s injuries with respect to

any such settl ed defendant or prospective defendant who has been

identified by way of affirmative defense or joined by a

nonsettling defendant as a party who is liable, in whole or in

part, for the plaintiff's danages.
Section 73. Section 1004.08, Florida Statutes, is created
to read:

1004.08 Patient safety instructional requirenents.-- Every

public school, college, and university that offers degrees in

nmedi ci ne, nursing, and allied health shall include in the

curricul a applicable to such degrees naterial on patient safety,

i ncludi ng patient safety inprovenent. Materials shall include,

but need not be limted to, effective communication and

t eamnor k; epi dem ol ogy of patient injuries and nedical errors;

vigi |l ance, attention, and fatigue; checklists and inspections;

autonati on and technol ogi cal and conputer support; psychol ogi cal

factors in human error; and reporting systens.
Section 74. Section 1004.085, Florida Statutes, is created

to read:

1004. 085 Infornmed consent standardi zation project.-- Every
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public school, college, and university that offers degrees in

nmedi cine, nursing, and allied health shall work with the Agency

for Health Care Admi nistration to develop bilingual, nultinedia

nmet hods for communicating the risks of treatnent options for

medi cal procedures. Such naterials shall be provided to patients

and their famlies in an effort to educate them and to obtain

the inforned consent to prescribe a treatnent procedure. The

agency shall develop a |ist of treatnent procedures based on

significance of risk and frequency of perfornmance.
Section 75. Section 1005.07, Florida Statutes, is created

to read:

1005.07 Patient safety instructional requirenments.-- Every

nonpublic school, college, and university that offers degrees in

nmedi cine, nursing, and allied health shall include in the

curricula applicable to such degrees naterial on patient safety,

i ncludi ng patient safety inprovenent. Materials shall include,

but need not be limted to, effective communi cati on and

t eamnor k; epidem ol ogy of patient injuries and nedical errors;

vigil ance, attention, and fatigue; checklists and i nspections;

aut omati on and technol ogi cal and conputer support; psychol ogi cal

factors in human error; and reporting systens.
Section 76. Section 1005.075, Florida Statutes, is created
to read:

1005. 075 |Inforned consent standardi zation project.-- Every

nonpublic school, college, and university that offers degrees in

nmedi cine, nursing, and allied health shall work with the Agency

for Health Care Adm nistration to develop bilingual, nultinedia

net hods for conmuni cating the risks of treatnent options for

nmedi cal procedures. Such naterials shall be provided to patients

and their famlies in an effort to educate them and to obtain
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the i nforned consent to prescribe a treatnment procedure. The

agency shall develop a |list of treatnment procedures based on

significance of risk and frequency of perfornmance.
Section 77. (1) The Agency for Health Care Admi nistration
shall conduct or contract for a study to detern ne what

information is nost feasible to provide to the public conparing

state-licensed hospitals on certain inpatient quality indicators

devel oped by the federal Agency for Heal thcare Research and

Quality. Such indicators shall be designed to identify

i nfornmati on about specific procedures perforned in hospitals for

which there is strong evidence of a link to quality of care. The

Agency for Health Care Adm nistration or the study contractor

shal | refer to the hospital quality reports published in New

York and Texas as gui des during the eval uation.

(2) The follow ng concepts shall be specifically addressed

in the study report:

(a) Whether hospital discharge data about services can be

transl ated i nto understandabl e and neani ngful information for

t he public.

(b) Whether the foll ow ng neasures are useful consuner

guides relating to care provided in state-licensed hospitals:

1. Inpatient nortality for nedical conditions

2. Inpatient nortality for procedures.

3. Uilization of procedures for which there are questions

of overuse, underuse, or ni suse

4. Vol une of procedures for which there is evidence that a

hi gher vol une of procedures is associated with |ower nortality.

(c) \Wiether there are quality indicators that are

particul arly useful relative to the state's uni gue denographi cs.

(d) Whether all hospitals should be included in the
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conpari son.

(e) The criteria for conparison

(f) \Wether conparisons are best within netropolitan

statistical areas or some other geographi c configuration.

(g) Ildentification of several Internet websites on which

such a report shoul d be published to achi eve the broadest

di ssem nation of the infornmation.
(3) The Agency for Health Care Adm ni strati on shal

consider the input of all interested parties, including

hospi tal s, physicians, consuner organi zations, and patients, and

submt the final report to the Governor and the presiding

officers of the Legislature by January 1, 2004.
Section 78. No |later than Septenber 1, 2003, the

Departnent of Health shall convene a workgroup to study the

current healthcare practitioner disciplinary process. The

wor kgroup shall include a representative of the Adni nistrative

Law section of The Florida Bar, a representative of the Health

Law section of The Florida Bar, a representative of the Florida

Medi cal Association, a representative of the Florida Osteopathic

Medi cal Association, a representative of the Florida Dental

Associ ation, a menber of the Florida Board of Medicine who has

served on the probabl e cause panel, a nenber of the Board of

Ost eopat hi ¢ Medi ci ne who has served on the probabl e cause panel,

and a nenber of the Board of Dentistry who has served on the

probabl e cause panel. The workgroup shall al so include one

consuner nenber of the Board of Medicine. The Departnent of

Heal th shall present the findings and reconmendations to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives no later than January 1, 2004. The

sponsori ng organi zations shall assune the costs of their
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representative.

Section 79. The sum of $687,786 is appropriated fromthe

Medi cal Quality Assurance Trust Fund to the Departnment of

Heal th, and seven positions are authorized for the purpose of

i npl enenting this act during the 2003-2004 fiscal year. The sum

of $452,122 is appropriated fromthe General Revenue Fund to the

Agency for Health Care Adm nistration, and five positions are

aut hori zed for the purpose of inplenenting this act during the
2003- 2004 fiscal vyear.
Section 80. If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of the act which can be given effect w thout the

invalid provision or application, and to this end the provisions

of this act are decl ared sever abl e.

Section 81. Al provisions of this act shall be repeal ed

on July 1, 2007, unless the Legislature otherw se directs.

Section 82. |If any |l aw anended by this act was al so

anended by a | aw enacted at the 2003 Regul ar Sessi on of the

Legi slature or at the 2003 Special Session A of the Legislature,

such laws shall be construed as if they had been enacted at the

sane session of the Legislature, and full effect shall be given

to each if possible.

Section 83. This act shall take effect upon becom ng a | aw
and shall apply to all actions filed after the effective date of

the act.
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