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HOUSE AMENDMENT

Bill No.HB 63B

Amendnment No. (for drafter’s use only)
CHAMBER ACTI ON
Senat e House

Representative Ryan offered the foll ow ng:

Amrendnent (with title amendnent)

Between line(s) 1490 and 1491, insert:

Section 32. Section 627.41497, Florida Statutes, is
created to read:

627.41497 Medical nmal practice rate standards; prior

approval of rates.--

(1) In addition to any other requirenents inposed by | aw,

the rates for each self-insurance policy as authorized under s.

627. 357 or insurance policy providing coverage for clains

arising out of the rendering of, or the failure to render,

nmedi cal care or services shall be set by the director of the

Ofice of Insurance Regul ati on and shall not be excessive,

i nadequate, or unfairly discrimnatory.

(2) As to all rate filings subject to approval in

accordance with this section
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(a) Insurers or rating organi zati ons shall apply for

rates, rating schedules, or rating manuals to allow the insurer

a reasonable rate of return on such classes of insurance witten

inthis state. A copy of rates, rating schedul es, rating

manual s, premumcredits, or discount schedul es and surcharge

schedul es, and changes to such rates, schedul es, manual s, and

credits, shall be filed with the Ofice of Insurance Regul ation.

The filing shall be nade at | east 180 days before the proposed

effective date and shall not be inplenented during the review of

the filing by the Ofice of |Insurance Regul ati on, any

proceedi ng, or judicial review.

(b) Upon receiving a rate filing and within a reasonabl e

time after such receipt, the Ofice of |Insurance Regul ati on

shall reviewthe rate filing and set a rate or rate schedul e

that is not excessive, inadequate, or unfairly discrinm natory.

I n maki ng such determ nation, the office shall, in accordance

with generally accepted and reasonabl e actuarial techni ques, use

the foll owing factors:

1. Past and prospective | oss experience within and w thout

this state and the insurer's or self-insurer’s past and

prospective | oss experience within this state, if applicable. A

nmedi cal mal practice insurer shall consider past and prospective

| oss experience and catastrophic hazards, if any, solely within

this state. However, if there is insufficient experience within

this state upon which a rate can be based, the insurer may

consi der experiences within any other state or states that have

a simlar cost of claimand frequency of claimexperience as

this state and, if insufficient experience is avail able, the

i nsurer may use nationw de experience. The insurer, inits rate
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filing or inits records, shall expressly show the rate

experience it is using. In considering experience outside this

state, as nuch wei ght as possible shall be given to state

experi ence.

2. Past and prospective expenses.

3. Investnent incone reasonably expected by the insurer,

consistent with the insurer's investnent practices, from

i nvestable premiuns anticipated in the filing, plus any other

expected incone fromcurrently invested assets representing the

anount expected on unearned prem umreserves, | o0ss reserves, and

surplus. The Ofice of |Insurance Regul ati on may adopt rul es

usi ng reasonabl e techni ques of actuarial science and econonics

to specify the manner in which insurers shall calcul ate

i nvestnent income attributable to such cl asses of insurance

witten in this state and the manner in which such investnent

i nconme shall be used in the cal culation of insurance rates. The

profit and contingency factor as specified in the filing shal

be used in conputing excess profits in conjunction with s.
627. 215.

4. The r easonabl eness of the judgnent reflected in the
filing.

5. Dividends, savings, or unabsorbed prem um deposits

all owed or returned to policyhol ders, nenbers, or subscribers in

this state.

6. The adequacy of | oss reserves.

7. The cost of reinsurance.

8. Trend factors, including trends in actual | osses per

insured unit for the insurer naking the filing.
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85 9. A reasonable nargin for underwiting profit and

86| contingencies.

87 10. The cost of nedical services.

88 11. Oher relevant factors that inpact upon the frequency

89| or severity of clainms or upon expenses.

90 (c) After consideration of the rate factors provided in

91| paragraph (b), the Ofice of |Insurance Regul ati on shal

92| determne and set the appropriate rate, so long as the rate is

93| not excessive, inadequate, or unfairly discrimnatory based upon

94| the follow ng standards:

95 1. Rates shall be deened excessive if they are likely to

96| produce a profit frombusiness in this state that is

97| unreasonably high in relation to the risk involved in the class

98| of business or if expenses are unreasonably high in relation to

99| services rendered.

100 2. Rates shall be deened excessive if, anpbng ot her things,

101| the rate structure established by a stock insurance conpany

102| provides for repl eni shnment of reserves or surpluses from

103| prem uns when the replenishnent is attributable to investnent

104| | osses, the rate is unreasonably high for the insurance

105 provided, or expenses are unreasonably high in relation to

106/ services rendered.

107 3. Rates shall be deened inadequate if they are clearly

108 insufficient, together with the investnent incone attributable

109 to such rates, to sustain projected | osses and expenses in the

110 cl ass of business to which they apply and the continued use of

111| such rate endangers the solvency of the insurer using the rate.

112 4. A rating plan, including discounts, credits, or

113| surcharges, shall be deened unfairly discrimnatory if the plan
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114| fails to clearly and equitably reflect consideration of the

115| policyholder's participation in a risk managenent program

116/ adopted pursuant to s. 627.0625 or the policyhol der’s individual

117) clains history or unless price differentials fail to reflect

118| equitably the differences in expected | osses and experiences.

119 5. A rate shall be deened i nadequate as to the prem um

120 charged to a risk or group of risks if discounts or credits are

121| all owed whi ch exceed a reasonabl e reflection of expense savi ngs

122| and reasonably expected | oss experience fromthe risk or group
123| of risks.

124 6. A rate shall be deened unfairly discrimnatory as to a

125/ risk or group of risks if the application of prem um di scounts,

126| credits, or surcharges anpbng such risks does not bear a

127 reasonable relationship to the expected | oss and expense

128| experience anong the various risks.

129 (d) Inreviewing a rate filing, the Ofice of |nsurance

130| Regulation nay require the insurer to provide at the insurer's

131| expense all information necessary to evaluate the condition of

132| the conpany and the reasonabl eness of the filing according to

133 the criteria enunmerated in this section.

134 1. The Ofice of Insurance Reqgul ation shall adopt rul es

135 that shall require each nedical mal practice insurer to record

136/ and report its |oss and expense experi ence and such other data,

137 including reserves, as may be necessary to determ ne whet her

138 rates conply with the standards set forth in this section. Every

139 nedical nml practice insurer shall provide such information in

140 such formas the director of the office may require.

141 2. The director shall require that the annual report and

142| any such suppl enental report that contains infornmation of a
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143 conpany’s |l oss and | oss adj ustnent reserves be acconpani ed by an

144| opinion signed and sworn to by a qualified and i ndependent

145| actuary verifying that, within the 9 nonths prior to the

146 subm ssion of the report, the actuary has conducted a revi ew and

147| anal ysis of the insurance conpany’s | oss and | oss adj ust ment

148| reserves and the reserves are conputed in accordance with

149| accepted | oss reserving standards and are fairly stated in

150| accordance with sound | oss reserving principles.

151 3. The director shall maintain for at | east 10 years, by

152| carrier, all reports subnmtted by insurers pursuant to rul es

153| adopted by the office under this section. The director shal

154| consider such reports in determ ning the appropriateness of

155 premiumrates for nedical nal practice insurance.

156 4. The director may exam ne and revi ew t he assi gnnment and

157 assessnent of risk for difference classifications for different

158| specialties or practices of nmedicine. The director nay hold a

159| public hearing on any filing containing a risk assignnent for

160| nedical mal practice i nsurance to detern ne whether such risk

161| assignnent is reasonable and may i ssue orders concerni ng such

162| risk assignnent.

163 (3) Wth respect to the filing of rate information

164 (a) Every nedical nmlpractice insurer shall file with the

165| Ofice of Insurance Regul ati on every nanual of classifications,

166 rules, and rates, every rating plan, and every nodification of

167 any of the foregoing that the insurer proposes to use in this
168| state.
169 (b) The expense provisions included in the rates to be

170 wused by a nedical mal practice insurer shall reflect the

171| operating nethods of the insurer and, so far as it is credible
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172 and reasonable, the insurer’s own actual and anti ci pated expense

173| experi ence.

174 (c) The rates to be used by a nedical nul practice insurer

175 shall contain provisions for contingencies and an all owance

176| permitting a reasonable rate of return. In determning a

177 reasonable rate of return, consideration shall be given to al

178| investnent incone reasonably attributable to nedical mal practice

179| i nsurance.

180 (d) Every filing shall state the proposed effective date

181 of the filing, shall indicate the character and extent of the

182 coverage contenpl ated, and shall contain supporting infornation.

183| Such supporting infornmation may include the experience or

184| judgnent of the insurer nmaking the filing, the insurer’s

185 interpretation of any statistical data the insurer relied upon,

186/ the experience of other insurers, and any other factors the

187| insurer deens rel evant.

188 (4) The Ofice of Insurance Regul ation may at any tine

189| review a rate, rating schedule, rating nanual, or rate change,

190 the pertinent records of the insurer, and narket conditions. If

191 the office finds on a prelimnary basis that a rate nay be

192| excessive, inadequate, or unfairly discrimnatory, the office

193] shall initiate proceedings to set a new rate and shall so notify

194| the insurer. However, the office nmay not di sapprove as excessive

195 any rate the office has set for a period of 1 year after the

196| effective date of the filing unless the office finds that a

197| nmaterial msrepresentation or material error was made by the

198| insurer or was contained in the filing. Upon being so notified,

199| the insurer or rating organization shall, within 60 days, file
2000 with the office all information which, in the belief of the
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201| insurer or organization, proves the reasonabl eness, adequacy,

202| and fairness of the rate or rate change. The office shal

203| deternmine and set an appropriate rate within a reasonable tine

204| after receipt of the insurer’s initial response, pursuant to the

205| procedures of paragraphs (2)(b)-(d). In such instances and in

206 any admi nistrative proceeding relating to the legality of any

207| rate, the insurer or rating organization shall carry the burden

208| of proof by a preponderance of the evidence to show that the

209 rate is not excessive, inadequate, or unfairly discrimnatory.

210 (5) Wen the Ofice of Insurance Regul ation sets a new

211| rate or rate schedule, the office shall issue an order

212| specifying the newrate or rate schedule and the findings of the

213| office. The order shall constitute agency action for purposes of

214 the Adm nistrative Procedure Act.

215 (6) Except as otherw se specifically provided in this

216| chapter, the Ofice of |Insurance Regul ati on shall not prohibit

217 any insurer, including any residual market plan or joint

218| underwiting association, from paying acquisition costs based on

219 the full anpunt of premium as defined in s. 627.403, applicable

220 to any policy or prohibit any such insurer fromincluding the

221| full ampunt of acquisition costs in a rate filing.

222 (7) The establishnment or variation of any rate, rating

223| classification, rating plan, or rating schedule in violation of

224 part | X of chapter 626 is also a violation of this section.

225 (8) Any portion of a judgnent entered as a result of a

226| statutory or commpbn-|aw bad faith action and any portion of a

227| judgnent entered that awards punitive danmages agai nst an insurer

228| shall not be included in the insurer's rate base and shall not

229 be used to justify a rate or rate change. Any portion of a
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230| settlenment entered as a result of a statutory or common-| aw bad

231| faith action identified as such and any portion of a settl enent

232 in which an insurer agrees to pay specific punitive damges

233| shall not be used to justify a rate or rate change. The portion

234| of the taxable costs and attorney's fees that is identified as

235| being related to the bad faith and punitive danages i n such

236| judgnents and settlenents shall not be included in the insurer's

237| rate base and shall not be used to justify a rate or rate

238| change.

239

240 ================= T | TLE AMENDMENT =================
241 Renove line(s) 114, and insert:

242\ requiring prior notification of a rate increase; creating s.

243| 627.41497, F.S.; requiring certain nmedical mal practice insurance
244| rates to be set by the director of the Ofice of Insurance

245 Regul ation; providing for approval of rate filings; requiring
246\ insurers to apply for certain rates, schedul es, and manual s;

247\ providing procedures for application and review, providing

248 review criteria; providing approval standards; authorizing the
249 office to require certain additional information for review,

250 requiring adoption of certain rules; providing for reports of
251| certain information; requiring the office to retain such reports
252 for a time certain; requiring nedical malpractice insurers to
253 file certain information with the office; authorizing the office
254 to review rates, schedules, nanuals, or rate changes at any tine
255 for certain purposes; providing procedures; requiring the office
256 to issue orders for setting new rates; prohibiting the office
257 fromprohibiting insurers from paying certain acquisition costs

258 for certain purposes; providing application; excluding certain
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259 judgment or settlenment anmounts, taxable costs, and attorney's

260| fees frominclusion in an insurer's rate base; anending
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