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HOUSE ANMENDIVENT
Bill No.HB 63B
Amendnment No. (for drafter’s use only)
CHAMBER ACTI ON
Senat e House

Representative C arke offered the foll ow ng:

Amendnent
Renmove |ine(s) 1883-2188, and insert:

business in this state to nake those periodic paynents on its

behal f. Upon a joint petition by the defendant and the conpany

that is contractually obligated to make the periodi c paynents,

the court shall discharge the defendant from any further

obligations to the claimant for those future econom c and future

noneconom ¢ danages that are to be paid by that conpany by

peri odi ¢ paynents.

(c) A bond or security nay not be required of any

def endant or conpany that is obligated to make periodi c paynents

pursuant to this section; however, if, upon petition by a

claimant who i s receiving periodi c paynents pursuant to this

section, the court finds that there is substantial, conpetent

evidence that the defendant that is responsible for the periodic
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paynents cannot adequately ensure full and continuous paynents

thereof, and that doing so is in the best interest of the

claimant, the court nay require the defendant or the conpany

that is obligated to nake the periodic paynents to provide such

additional financial security as the court determ nes to be

reasonabl e under the circunstances.

(d) The provision for the periodic paynments nust specify

the recipient or recipients of the paynents, the address to

whi ch the paynents are to be delivered, and the anount and

intervals of the paynents; however, in any one year, any paynent

or paynments may not exceed the anpunt intended by the trier of

fact to be awarded each year, offset for collateral sources. A

peri odi ¢ paynent may not be accel erated, deferred, increased, or

decreased, except by court order based upon the nutual consent

and agreenent of the clainant, the defendant, whether or not

di scharged, and the conpany that is obligated to make the

periodi c paynents, if any; nor may the clai mant sell, nortgage,

encunber, or anticipate the periodic paynents or any part

t hereof, by assignment or ot herw se. Fhe defendantshall be
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Amendnment No. (for drafter’s use only)

Section 39. Subsections (2) and (3) of section 766. 203,
Florida Statutes, are anmended to read:

766. 203 Presuit investigation of nmedical negligence clains
and defenses by prospective parties.--

(2) Prior to issuing notification of intent to initiate
nmedi cal mal practice litigation pursuant to s. 766.106, the
cl ai mant shall conduct an investigation to ascertain that there
are reasonabl e grounds to believe that:

(a) Any naned defendant in the litigation was negligent in
the care or treatnent of the claimnt; and

(b) Such negligence resulted in injury to the clai mant.

Corroborati on of reasonable grounds to initiate nedical
negligence litigation shall be provided by the claimant's
submi ssion of a verified witten nmedical expert opinion froma
nmedi cal expert as defined in s. 766.202(5), at the tine the
notice of intent to initiate litigation is nailed, which
statenent shall corroborate reasonabl e grounds to support the

cl ai m of nedi cal negligence. This opinion and statenent are

subj ect to discovery.

(3) Prior to issuing its response to the claimant's notice

of intent to initiate litigation, during the tinme period for
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85| response authorized pursuant to s. 766.106, the defendant or the
86| defendant's insurer or self-insurer shall conduct an
87| investigation to ascertain whether there are reasonabl e grounds
88| to believe that:
89 (a) The defendant was negligent in the care or treatnent
90| of the claimnt; and
91 (b) Such negligence resulted in injury to the clai mant.
92
93| Corroboration of |ack of reasonable grounds for nedical
94| negligence litigation shall be provided with any response
95| rejecting the claimby the defendant's subm ssion of a verified
96| witten nmedical expert opinion froma nedical expert as defined
97| in s. 766.202(5), at the time the response rejecting the claim
98| is mailed, which statenent shall corroborate reasonabl e grounds
99| for lack of negligent injury sufficient to support the response

100| denying negligent injury. This opinion and statenent are subject

101| to discovery.

102 Section 40. Subsections (2), (3), and (7) of section
103| 766.207, Florida Statutes, are anended to read:
104 766. 207 Voluntary binding arbitration of nmedica

105| negligence clains. --

106 (2) Upon the conpletion of presuit investigation with

107| prelimnary reasonable grounds for a nmedical negligence claim
108 intact, the parties may el ect to have damages determ ned by an
109| arbitration panel. Such election may be initiated by either

110| party by serving a request for voluntary binding arbitration of
111| damages within 180 906 days after service of the claimnt's

112| notice of intent to initiate litigation upon the defendant. The

113| evidentiary standards for voluntary binding arbitration of
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114| nedi cal negligence clainms shall be as provided in ss.
115 120.569(2)(g) and 120.57(1)(c).
116 (3) Upon receipt of a party's request for such
117| arbitration, the opposing party may accept the offer of
118| voluntary binding arbitration within 30 days. However, in no
119| event shall the defendant be required to respond to the request
120 for arbitration sooner than 180 90 days after service of the
121| notice of intent to initiate litigation under s. 766.106. Such
122| acceptance within the time period provided by this subsection
123| shall be a binding commtnment to conply with the decision of the
124 arbitration panel. The liability of any insurer shall be subject
125| to any applicable insurance policy Iimts.
126 (7) Arbitration pursuant to this section shall preclude
127| recourse to any other renedy by the clai mant agai nst any
128| participating defendant, and shall be undertaken with the

129| wunderstandi ng that damages shall be awarded as provided by

130| general law, including the Wongful Death Act, subject to the

131 following limtations:

132 (a) Net econom c damages shall be awardabl e, including,
133| but not limted to, past and future medi cal expenses and 80

134| percent of wage |oss and | oss of earning capacity, offset by any
135| coll ateral source paynents.

136 (b) Noneconom ¢ damages shall be limted to a nmaxi num of
137 $250, 000 per incident, and shall be cal cul ated on a percentage
138| basis with respect to capacity to enjoy life, so that a finding
139 that the claimant's injuries resulted in a 50-percent reduction
140 in his or her capacity to enjoy life would warrant an award of

141 not nore than $125, 000 noneconom ¢ damages.
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142 (c) Damages for future econom c | osses shall be awarded to
143| be paid by periodic paynents pursuant to s. 766.202(8) and shal
144| be offset by future collateral source paynents.
145 (d) Punitive damages shall not be awarded.
146 (e) The defendant shall be responsible for the paynent of
147| interest on all accrued damages with respect to which interest
148 woul d be awarded at trial.
149 (f) The defendant shall pay the claimant's reasonabl e
150| attorney's fees and costs, as determ ned by the arbitration
151| panel, but in no event nore than 15 percent of the award,
152| reduced to present val ue.
153 (g) The defendant shall pay all the costs of the
154| arbitration proceeding and the fees of all the arbitrators other
155 than the adm nistrative | aw judge.
156 (h) Each defendant who submits to arbitration under this
157| section shall be jointly and severally liable for all damages
158| assessed pursuant to this section.
159 (i) The defendant's obligation to pay the claimnt's
160| damages shall be for the purpose of arbitration under this
161| section only. A defendant's or claimant's offer to arbitrate
162| shall not be used in evidence or in argunent during any
163| subsequent litigation of the claimfollow ng the rejection
164 thereof.
165 (j) The fact of making or accepting an offer to arbitrate
166| shall not be adm ssible as evidence of liability in any
167| collateral or subsequent proceeding on the claim
168 (k) Any offer by a claimant to arbitrate nust be nmade to
169| each defendant agai nst whomthe claimant has nmade a claim Any

170 offer by a defendant to arbitrate nust be nade to each cl ai mant
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171 who has joined in the notice of intent to initiate litigation,
172| as provided in s. 766.106. A defendant who rejects a claimant's
173| offer to arbitrate shall be subject to the provisions of s.
174 766.209(3). A claimant who rejects a defendant's offer to
175| arbitrate shall be subject to the provisions of s. 766.209(4).
176 (1) The hearing shall be conducted by all of the
177\ arbitrators, but a ngjority nmay determ ne any question of fact
178| and render a final decision. The chief arbitrator shall decide
179| all evidentiary matters.
180
181 The provisions of this subsection shall not preclude settlenent

182| at any tinme by nutual agreenment of the parties.

183 Section 41. Section 766.213, Florida Statutes, is created
184 to read:
185 766.213 Periodic paynment of damages upon death of

186 clainant.--Any portion of a periodic paynent nmade pursuant to a

187| settlenent or jury award or pursuant to nediation or arbitration

188 which is attributable to nedical expenses that have not yet been

189| incurred shall term nate upon the death of the clainant. Any

190| outstandi ng nedi cal expenses incurred prior to the death of the

191 clainmant shall be paid fromthat portion of the periodi c paynment

192| attributable to nedical expenses.
193 Section 42. Subsection (4) is added to section 768. 041,
194| Florida Statutes, to read:

195 768. 041 Rel ease or covenant not to sue. --

196 (4)(a) At trial pursuant to a suit filed under chapter

197| 766, or at trial pursuant to s. 766.209, if any defendant shows

198/ the court that the plaintiff, or his or her |egal

199| representative, has delivered a witten rel ease or covenant not
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200 to sue to any person in partial satisfaction of the danages sued

201| for, the court shall set off this ampbunt fromthe total anount

202| of the danmges set forth in the verdict and before entry of the

203| final judgnent.

204 (b) The anmpbunt of the setoff pursuant to this subsection

205 shall include all suns received by the plaintiff, including

206| econoni ¢ and nonecononi ¢ danages, costs, and attorney's fees.

207 Section 43. Section 768.77, Florida Statutes, is anended
208| to read:

209 768.77 Iltem zed verdict. --

210 (1) Except as provided in subsection (2), in any action to

211| which this part applies in which the trier of fact determ nes
212 that liability exists on the part of the defendant, the trier of
213| fact shall, as a part of the verdict, item ze the anmobunts to be
214 awarded to the claimant into the foll owi ng categories of

215| dammages:

216 (a)3 Amunts intended to conpensate the claimnt for
217| econom c | osses;

218 (b)2)> Amounts intended to conpensate the claimnt for
219| nonecononic | osses; and

220 (c)&3> Amunts awarded to the claimant for punitive

221| damages, if applicable.

222 (2) In any action for damages based on personal injury or

223 wongful death arising out of nedical mal practice, whether in

224 tort or contract, to which this part applies in which the trier

225| of fact determines that liability exists on the part of the

226| defendant, the trier of fact shall, as a part of the verdict,

227 item ze the ampunts to be awarded to the claimant into the

228| follow ng categories of danages:
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229 (a) Anmpunts intended to conpensate the clai mant for:
230 1. Past econonic | osses; and
231 2. Future econonm c | osses, not reduced to present val ue,

232| and the nunmber of years or part thereof which the award is

233| intended to cover;

234 (b) Anmpunts intended to conpensate the clai mant for:
235 1. Past nonecononi c | osses; and
236 2. Future noneconom c | osses and the nunber of years or

237 part thereof which the award is intended to cover; and

238 (c) Amunts awarded to the claimant for punitive danages,

239| i f applicable.

240 Section 44. Subsection (2) and paragraph (a) of subsection
241 (1) of section 768.78, Florida Statutes, is anended to read:

242 768.78 Alternative nmethods of paynent of danage awards. --
243 (1)(a) In any action to which this part applies in which

244 the court determ nes that an award to conpensate the cl ai nant
245| includes future econonm c | osses which exceed $250, 000, paynent
246/ of amounts intended to conpensate the claimnt for these | osses
247\ shall be made by one of the follow ng neans, unless an

248| alternative nethod of paynent of damages is provided in this

249 section:

250 1. The defendant may nmake a | unp-sum paynent for al

251| dammges so assessed, with future econom c | osses and expenses
252| reduced to present value; or

253 2. Subject to the provisions of this subsection, the court
254 shall, at the request of either party, unless the court

255/ determ nes that manifest injustice would result to any party,
256/ enter a judgment ordering future econonic danmages, as item zed
257 pursuant to s. 768.77(1)(a), in excess of $250,000 to be paid in
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258| whole or in part by periodic paynents rather than by a | unp-sum
259 paynent.
260 (2)(a) In any action for danages based on personal injury
261 or wongful death arising out of nedical malpractice, whether in
262| tort or contract, in which the trier of fact makes an award to
263| conpensate the claimant for future economc or future
264 nonecononic | osses, paynent of ampunts intended to conpensate

265 the claimnt for these future | osses shall be nmade by one of the
266| follow ng neans:

267 1. The defendant may el ect to make a | unp-sum paynent for
268| either or both the all—damages—so—-assessed—w-th future economc
269| and future noneconom c |osses after offset for collatera

270/ sources and after havi ng been and—expenses reduced to present
271| value by the court based upon conpetent, substantial evidence

272| presented to it by the parties; or
273 2. The defendant, if determ ned by the court to be

274 financially capable or adequately insured, may el ect to use

275| periodic paynents to satisfy in whole or in part the assessed

276| future econom c and future nonecononi c | osses awarded by the

277 trier of fact after offset for collateral sources for so |long as

278 the claimant lives or the condition for which the award was nade

279| persists, whichever period nay be shorter, but w thout regard

280 for the nunmber of years awarded by the trier of fact. The court

281| shall review and, unless clearly unresponsive to the future

282| needs of the clainant, approve the anmpbunts and schedul e of the

283| periodic paynents proposed by the defendant. Upon notion of the

284| defendant, whether or not discharged fromany obligation to make

285| the paynents pursuant to paragraph (b), and the establishnent by

286| substantial, conpetent evidence of either the death of the
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287! claimant or that the condition for which the award was nade no

288 longer persists, the court shall enter an order term nating the

289| periodic paynents effective as of the date of the death of the

290| claimant or the date the condition for which the award was made

291| no | onger persisted.

292 (b) A defendant that elects to nake periodic paynents of

293| either or both future econom ¢ and future nonecononi c | osses may

294| contractually obligate a conpany that is authorized to do

295| business in this state to nake those periodic paynents on its

296| behalf. Upon a joint petition by the defendant and t he conpany

297| that is contractually obligated to nake the peri odi c paynents,

298| the court shall discharge the defendant from any further

299| obligations to the claimant for those future econom ¢ and future

300| noneconom ¢ damages that are to be paid by that conpany by

301| periodic paynments.

302 (c) Upon notice of a defendant's el ection to nake periodic

303| paynents pursuant hereto, the claimant may request that the

304| court nodify the periodic paynents to reasonably provide for

305/ attorney's fees; however, a court nay not make any such

306/ nodification that would i ncrease the anmount the defendant woul d

307| have been obligated to pay had no such adjustnent been nade.

308 (d) A bond or security may not be required of any

309| defendant or conpany that is obligated to nake periodi ¢ paynents

310| pursuant to this section; however, if, upon petition by a

311| claimant who is receiving periodic paynents pursuant to this

312| section, the court finds that there is substantial, conpetent

313| evidence that the defendant that is responsible for the periodic

314| paynents cannot adequately ensure full and continuous paynents
315 thereof,
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316
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