© 0 N O O b W N B

e
= O

N RN N NDNNNDRRRP R R B b
N 0 00 A WNPEP O © 0 N O 00 W N

HOUSE AMENDMENT
Bill No.HB 63B

Amendnment No. (for drafter’s use only)

CHAMBER ACTI ON
Senat e House

Representative Murnman offered the foll ow ng:

Substitute Anendnent for Arendnent (224015) (with title
anendment )
Bet ween |l ine(s) 2510 and 2511, insert:

Section 55. (1) The Legislature finds and declares it to

be of vital inportance that energency services and care be

provi ded by hospitals, physicians, and energency nedi cal

services providers to every person in need of such care. The

Legi sl ature finds that providers of energency nedi cal services

and care are critical elenents in responding to disaster and

energency situations that mght affect our |ocal comunities,

state, and country. The Legi sl ature recogni zes the inportance of

mai ntaining a viable system of providing for the enmergency

medi cal needs of residents of this state and visitors to this

state. The Legislature and the Federal Governnent have required

such providers of enmergency nedi cal services and care to provide
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energency services and care to all persons who present

t hensel ves to hospitals seeking such care. The Legi sl ature has

further nandated that prehospital energency nedical treatnent or

transport nmay not be deni ed by energency nedi cal services

providers to persons who have or are likely to have an energency

medi cal condition. Such governnmental requirenents have i nposed a

uni |l ateral obligation for providers of energency nedical

services and care to provide services to all persons seeking

energency care wi thout ensuring paynent or other consideration

for provision of such care. The Legislature al so recogni zes that

provi ders of energency nedi cal services and care provide a

signi ficant anmount of unconpensated energency nedical care in

furtherance of such governnmental interest. A significant

proportion of the residents of this state who are uninsured or

are Medicaid or Medicare recipients are unable to access needed

health care because health care providers fear the increased

ri sk of medical mal practice liability. Such patients, in order

to obtain nedical care, are frequently forced to seek care

t hr ough providers of energency nedi cal services and care.

Provi ders of enmergency nedical services and care in this state

have reported significant problens with both the availability

and affordability of professional liability coverage. Medical

mal practice liability i nsurance prenm uns have increased

dramatically and a nunber of insurers have ceased providing

nmedi cal nmal practice coverage for enmergency nedi cal services and

care in this state. This results in a functional unavailability

of mal practi ce coverage for sone providers of energency nedica

services and care. The Legislature further finds that certain

speci al i st physi ci ans have resigned fromserving on hospital
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staffs or have otherw se declined to provide on-call coverage to

hospi tal energency departnents due to increased nedical

mal practice liability exposure created by treating such

energency departnent patients. It is the intent of the

Legi sl ature that hospitals, energency nedi cal services

provi ders, and physicians be able to ensure that patients who

m ght need energency nedi cal services treatnent or

transportation or who present thenselves to hospitals for

energency nedi cal services and care have access to such needed

servi ces.
(2) The Legislature finds that access to quality,
affordabl e health care for all Floridians is a necessary goal

for this state and that public teaching hospitals play an

essential role in providing access to conprehensive health care

services. The Legislature finds that access to quality health

care at public teaching hospitals is enhanced when public

t eaching hospitals affiliate and coordi nate their comobn

endeavors with nedi cal schools. These affiliations have proved

to be an integral part of the delivery of nore efficient and

econoni cal health care services to patients of teaching

hospitals by offering quality graduate nedi cal education

prograns to resident physicians who provide patient services at

public teaching hospitals and clinics owed by such hospitals.

These affiliations ensure continued access to quality

conpr ehensi ve health care services for Floridians and,

t herefore, should be encouraged in order to maintain and expand

such services. The Legislature finds that when teaching

hospitals affiliate or enter into contracts with nedi cal school s

to provide conprehensive health care services to patients of
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t eachi ng hospitals, public teaching hospitals greatly increase

their exposure to clainms arising out of alleged nedica

mal practice and other all egedly negligent acts because sone

public teaching hospital enpl oyees and agents do not have the

sane | evel of protection against liability clainms as coll eges

and universities with nedical schools and their enpl oyees

provi ding the sane patient services to the sane public teaching

hospital patients. The Legislature finds that the high cost of

litigation, unequal liability exposure, and increased nedical

mal practice i nsurance prem uns have adversely inpacted the

ability of sone public teaching hospitals to permt their

enpl oyees to provide patient services to patients of public

teachi ng hospitals. This finding is consistent with the report
issued in April 2002 by the Anerican Medi cal Associ ation

declaring Florida to be one of 12 states in the mdst of a

nmedical liability insurance crisis. The crisis in the

availability and affordability of nedical nmlpractice insurance

is a contributing factor in the reduction of access to quality

health care in this state and has declined significantly. If no

corrective action is taken, this health care crisis will lead to

a continued reduction of patient services in public teaching

hospitals. The Legislature finds that the state's 6 public

t eachi ng hospitals provide 70 percent of the state's graduate

nmedi cal education as reported in the 2001- 2002 Report on

G aduate Medi cal Education in Florida: Findings and

Recommendati ons and that the public teaching hospitals ensure

the state's future nedi cal manpower. The Legislature finds that

the public is better served and will benefit fromcorrective

action to address the foregoing concerns. It is inperative that
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the legislature further the public benefit by conferring

sovereign i nmunity upon public teaching hospitals and their

enpl oyees and agents when public teaching hospitals elect to be

agents of the Departnent of Health as providers of the state's

graduate nedi cal education. It is also the intent of the

Legi sl ature that enpl oyees of public teaching hospitals

provi ding patient services to patients of a public teaching

hospital be inmune fromlawsuits in the same manner and to the

sane extent as enpl oyees and agents of the state, its agencies

and political subdivisions, and further, that they shall not be

held personally liable in tort or naned as a party defendant in

an action while perfornm ng patient services except as provided
ins. 768.28(9)(a).

Section 56. Paragraph (b) of subsection (9) of section
768.28, Florida Statutes, is anended to read:

768.28 \Waiver of sovereign imunity in tort actions;

recovery limts; limtation on attorney fees; statute of

limtations; exclusions; indemification; risk nanagenent

prograns. - -

(9)

(b) As used in this subsection, the term

1. "Enpl oyee" includes any volunteer firefighter.

2. "Oficer, enployee, or agent" includes, but is not
[imted to:+

a. Any receiving facility designated under chapter 394 and

any persons operating as enpl oyees or agents of the receiving

facility when providing energency treatnent to a person who

presented hinself or herself for exam nation and treatnent in

accordance with chapter 394.
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b. Any health care provider when providing services
pursuant to s. 766.1115, any nenber of the Florida Health
Services Corps, as defined in s. 381.0302, who provides
unconpensated care to nedically indigent persons referred by the
Department of Health, and any public defender or her or his
enpl oyee or agent, including, anong others, an assistant public
def ender and an investigator.

c. Any provider of energency nedical services and care

acting pursuant to obligations inposed by s. 395.1041, s.

395.401, or s. 401.45. Except for persons or entities that are

ot herwi se covered under this section, providers of energency

nedi cal services and care shall be considered agents of the

Departnent of Health and shall indemify the state for the

reasonabl e costs of defense and indemity paynents, if any, up

to the liability limts set forth in this chapter. For purposes

of this sub-subparagraph:

(1) The term"provider of energency nedical services and

care" neans all persons and entities covered under or providing

servi ces pursuant to obligations inposed by s. 395.1041, s.
395.401, or s. 401.45, including, but not limted to:

(A) An energency nedical services provider |icensed under

part 111 of chapter 401 and persons operating as enpl oyees or

agents of such provider or an energency nedi cal technician or

paranmedi ¢ certified under part |11 of chapter 401

(B) A hospital |icensed under chapter 395 and persons

operating as enpl oyees or agents of such hospital.

(C) A physician |licensed under chapter 458, chapter 459,

chapter 460, or chapter 461 or a dentist |licensed under chapter
466.
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(D) A physician assistant |icensed under chapter 458 or
chapt er 459.

(E) A registered nurse, nurse mdwi fe, |licensed practica

nurse, or advanced regi stered nurse practitioner |icensed or

regi stered under part | of chapter 464.

(F) A mdwfe licensed under chapter 467.

(G A health care professional association and enpl oyees

or agents of the association or a corporate nedi cal group and

enpl oyees or agents of such group.

(H Any student or nedical resident who is enrolled in an

accredited programor |icensed programthat prepares the student

for licensure or certification in any one of the professions

listed in sub-sub-sub-subparagraphs (O)-(@, the programthat

prepares the student for |icensure or certification, and the

entity responsible for the training of the student or nedica

resi dent.

(1) Any other person or entity that provides services

pursuant to obligations inposed by s. 395.1041, s. 395.401, or
s. 401. 45.

(I'l) The term "energency nedi cal services" neans anbul ance

assessnent, treatnent, or transport services provided pursuant
to obligations inposed by s. 395.1041 or s. 401.45; all

screeni ng, exan nation, and eval uati on perforned by a physici an,

hospital, or other person or entity acting pursuant to

obligations inposed by s. 395.1041 or s. 395.401; and any care,

treatnent, surgery, or other nedical services provided, as

outpatient or inpatient, to relieve or elin nate an energency

nmedi cal condition, including all nedical services to elimnate

the |ikelihood that the energency nedical condition wll
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deteriorate or recur without further nedical attention within a

reasonabl e period of tine.

d. Any public teaching hospital, as defined in s. 408.07,

and any enpl oyee or agent of a public teaching hospital who

provi des patient services to patients at such facility or at a

clinic or other facility owed and operated by the public

t eachi ng hospital, that elects to be considered as an agent of

the Departnent of Health and indemifies the state for the

reasonabl e costs of defense and indemity paynents, if any, up

to the liability limts set forth in this chapter.

z================ T | TLE AMENDMENT =================
Renove |ine 215, and insert:
1, 2004; providing |legislative findings and i ntent; amending s.
768.28, F.S.; revising the definition of the term"officer,
enpl oyee, or agent"” to include certain receiving facilities and
enpl oyees or agents of such facilities, providers of energency
nmedi cal services and care, and certain public teaching hospitals
for purposes of limtation of liability in tort under certain
ci rcunst ances; providing that providers of energency nedical
services and care are deened agents of the Departnent of Health
for certain purposes; requiring such providers to indemify the
state for certain reasonabl e defense and i ndemity costs within
certain limtations; specifying certain persons as providers of
energency nedi cal services and care; defining energency nedica

services; providing severability; providing for
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