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HB 0063B 2003
A bill to be entitled
An act relating to nedical incidents; providing

| egi slative findings; amending s. 46.015, F.S.; revising
requi renments for setoffs against danages in nedica

mal practice actions if there is a witten rel ease or
covenant not to sue; amending s. 395.0191, F.S.; deleting
requi renent that persons act in good faith to avoid
liability or discipline for their actions regarding the
awar di ng of staff menbership or clinical privileges;
creating s. 395.1012, F. S.; requiring hospitals,

anbul atory surgical centers, and nobile surgical
facilities to establish patient safety plans and

comm ttees; creating s. 395.1051, F.S.; providing for
notification of injuries in a hospital, anbul atory
surgical center, or nobile surgical facility; anmending s.
415.1111, F.S.; providing that such section shall not
apply to actions involving allegations of nedical

mal practice by a hospital; anending s. 456.039, F.S.;
provi ding additional information required to be furnished
to the Departnment of Health for |icensure purposes;
anending s. 456.041, F.S.; requiring additional
information to be included in health care practitioner
profiles; providing for fines; revising requirenents for
the reporting of paid liability clains; anending s.
456.042, F.S.; requiring health care practitioner profiles
to be updated within a specific tinme period; anmending s.
456. 049, F.S.; revising requirenents for the reporting of
paid liability clainms; amending s. 456.051, F.S.;
establishing the responsibility of the Departnent of

Health to provide reports of professional liability
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actions and bankruptcies; requiring the departnment to

i ncl ude such reports in a practitioner's profile wwthin a
specified period; anending s. 456.057, F.S.; authorizing
the Departnent of Health to utilize subpoenas to obtain
patient records w thout patients' consent under certain

ci rcunst ances; amending s. 456.063, F.S.; providing for
adopting rules to inplenent requirenents for reporting

al | egati ons of sexual m sconduct; amending s. 456.072,
F.S.; authorizing the Departnent of Health to determ ne
adm ni strative costs in disciplinary actions; anmending s.
456. 073, F.S.; extending the tine for the Departnent of
Health to refer a request for an adm nistrative hearing;
anmending s. 456.077, F.S.; revising provisions relating to
designation of certain citation violations; anmending s.
456.078, F.S.; revising provisions relating to designation
of certain nediation offenses; creating s. 456.085, F.S.;
providing for notification of an injury by a physician;
amending s. 458.320, F.S., relating to financial
responsibility requirenments for medical physicians;
requiring the departnent to suspend the license of a

medi cal physician who has not paid, up to the anounts
requi red by any applicable financial responsibility

provi sion, any outstanding judgnment, arbitration award,

ot her order, or settlenment; anmending s. 458.331, F. S.;

i ncreasing the amount of paid liability clains requiring

i nvestigation by the Departnment of Health; revising the
definition of "repeated mal practice"” to conform creating
s. 458.3311, F.S.; establishing emergency procedures for

di sciplinary actions; anmending s. 459.0085, F.S., relating

to financial responsibility requirenments for osteopathic
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physi ci ans; requiring that the departnent suspend the

i cense of an osteopathic physician who has not paid, up
to the anounts required by any applicable financial
responsi bility provision, any outstanding judgnent,
arbitration award, other order, or settlenent; anending s.
459. 015, F.S.; increasing the amount of paid liability
clainms requiring investigation by the Departnent of
Health; revising the definition of "repeated mal practice”
to conform creating s. 459.0151, F. S.; establishing
enmergency procedures for disciplinary actions; anmending s.
461.013, F.S.; increasing the amount of paid liability
clainms requiring investigation by the Departnent of
Health; revising the definition of "repeated mal practice”
to conform amending s. 624.462, F.S.; authorizing health
care providers to forma commercial self-insurance fund;
anending s. 627.062, F.S.; providing additiona

requi renents for nedical mal practice insurance rate
filings; providing that portions of judgnents and
settlements entered agai nst a nedical mal practice insurer
for badfaith actions or for punitive damges agai nst the
insurer, as well as related taxable costs and attorney's
fees, may not be included in an insurer's base rate;
providing for review of rate filings by the Ofice of

| nsurance Regul ation for excessive, inadequate, or
unfairly discrimnatory rates; requiring insurers to apply
a di scount based on the health care provider's |oss
experience; requiring annual rate filings; requiring

medi cal mal practice insurers to make rate filings
effective January 1, 2004, which reflect the inpact of

this act; providing requirenents for rate deviation by
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insurers; authorizing adjustnents to filed rates in the
event a provision of this act is declared invalid by a
court of conpetent jurisdiction; creating s. 627.0662,
F.S.; providing definitions; requiring each nedi cal
l[iability insurer to report certain information to the

O fice of Insurance Regul ation; providing for

determ nati on of whether excessive profit has been
realized; requiring return of excessive anounts; anendi ng
s. 627.357, F.S.; deleting the prohibition agai nst
formati on of medical mal practice self-insurance funds;
providing requirenments to forma self-insurance fund,
provi di ng rul emaki ng authority to the Financial Services
Conmi ssion; creating s. 627.3575, F.S.; creating the
Health Care Professional Liability Insurance Facility;
provi di ng purpose; providing for governance and powers;
providing eligibility requirenents; providing for prem uns
and assessnents; providing for regulation; providing rule
adoption authority to the Financial Services Conm ssion;
provi ding applicability; specifying duties of the
Departnment of Health; providing for debt and regulation

t hereof ; anending s. 627.4147, F.S.; requiring earlier
notice of decisions to not renew certain insurance
policies to insureds under certain circunstances;
requiring prior notification of a rate increase; anmending
S. 627.912, F.S.; requiring certain clains information to
be filed with the Ofice of Insurance Regulation and the
Departnent of Health; providing for rul emaki ng by the

Fi nanci al Services Conmm ssion; increasing thelimt on a
fine; creating s. 627.9121, F.S.; requiring certain

information relating to nedical mal practice to be reported
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to the Ofice of Insurance Regul ation; providing for
enforcenent; anending s. 766.106, F.S.; requiring the

i nclusion of additional information in presuit notices
provi ded to defendants; extending the tine period for the
presuit screening period; providing that liability is
deened adm tted when an offer is nade by a defendant to
arbitrate providing conditions for causes of action for
bad faith against insurers providing coverage for nedica
negl i gence; revising provisions relating to a claimant's
period to file suit after rejection of a prospective
defendant's offer to admt liability and for arbitration
on the issue of dammges; specifying consequences of
failure to cooperate on the part of any party during the
presuit investigation; providing factors to be considered
Wi th respect to certain clains against bad faith agai nst
an insurer; revising requirenments for presuit notice and
insurer or self-insurer response to a clainm permtting
witten questions during informal discovery; requiring a
claimant to execute a medical release to authorize
defendants in nmedical negligence actions to take unsworn
statenents froma claimant's treating physici ans;
providing for informal discovery w thout notice; inposing
l[imts on such statenents; creating s. 766.1065, F.S.;
requiring parties to provide certain information to
parties w thout request; authorizing the issuance of
subpoenas wi t hout case nunbers; requiring that parties and
certain experts be nmade avail able for deposition; creating
S. 766.1067, F.S.; providing for mandatory nediation in
nmedi cal negligence causes of action; creating s. 766.118,

F.S.; providing a limtation on noneconom c danmages which
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can be awarded in causes of action involving nmedical
negl i gence; anending s. 766.202, F.S.; redefining the
ternms "econom c damages," "nedical expert,"” "noneconom c

damages, " and "periodi c paynent"; extending the
definitions of econom c and noneconom ¢ damages to include
any such damages recoverabl e under the Wongful Death Act
or general |aw, providing requirenents for nedical
experts; providing for periodic paynents for future
noneconom ¢ danages; revising regul ations of periodic
paynents; anmending s. 766.203, F.S.; providing for
di scovery of opinions and statenents tendered during
presuit investigation; anmending s. 766.207, F.S.;
conform ng provisions to the extension in the tinme period
for presuit investigation; providing for the applicability
of the Wongful Death Act and general law to arbitration
awards; creating s. 766.213, F.S.; providing for the
termnation of periodic paynents for unincurred nedica
expenses upon the death of the claimant; providing for the
paynment of medi cal expenses incurred prior to the death of
the claimant; anmending s. 768.041, F.S.; revising
requi rements for setoffs against damages in nedical
mal practice actions if there is a witten rel ease or
covenant not to sue; anending s. 768.77, F.S.; prescribing
a method for item zation of specific categories of damages
awarded in nedi cal mal practice actions; anending s.
768.78, F.S.; correcting a cross reference; providing that
a defendant may el ect to nmake |unp sum paynents rat her
t han periodic paynents for either or both future econom c
and nonecononi ¢ damages; authorizing the paynent of
certain | osses for a shorter period of tine under certain
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ci rcunst ances; providing for nodification of periodic
paynents or for requiring additional security by order of
the court under certain circunstances; anmending s. 768. 81,
F.S.; providing that a defendant's liability for danages
in medi cal negligence cases is several only; creating s.
1004.08, F.S.; requiring patient safety instruction for
certain students in public schools, colleges, and

uni versities; creating s. 1005.07, F.S.; requiring patient
safety instruction for certain students in nonpublic
school s, colleges, and universities; requiring the
Departnent of Health to study the efficacy and
constitutionality of nedical review panels; requiring a
report; directing the Agency for Health Care

Adm ni stration to conduct or contract for a study to
determ ne what information to provide to the public
conparing hospitals, based on inpatient quality indicators
devel oped by the federal Agency for Healthcare Research
and Quality; requiring a report by the Agency for Health
Care Administration regarding the establishment of a
Patient Safety Authority; specifying elenments of the
report; requiring the Ofice of Program Policy Analysis
and Governnment Accountability to study and report to the
Legi sl ature on requirenents for coverage by the Florida

Bi rt h-Rel at ed Neurol ogi cal Injury Conpensati on
Association; providing civil imunity for certain
participants in quality inprovenent processes; requiring
the O fice of Program Policy Anal ysis and Gover nnent
Accountability and the O fice of the Auditor Ceneral to
conduct an audit of the Departnment of Health's health care

practitioner disciplinary process and certain cl osed
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claims and to report to the Legislature; creating a

wor kgroup to study the health care practitioner

di sciplinary process; providing for workgroup nenbershi p;
provi ding that the workgroup deliver its report by January
1, 2004; providing severability; providing for
construction of the act in pari materia with |aws enacted
during the 2003 Regul ar Session or the 2003 Speci al

Session A of the Legislature; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Fi ndi ngs.--

(1) The Legislature finds that Florida is in the m dst of

a nedi cal mal practice insurance crisis of unprecedented

magni t ude.

(2) The Legislature finds that this crisis threatens the

quality and availability of health care for all Florida

citizens.

(3) The Legislature finds that the rapidly grow ng

popul ati on and t he changi ng denpgraphi cs of Florida make it

i nperative that students continue to choose Florida as the pl ace

they will receive their nedical educations and practice

medi ci ne.

(4) The Legislature finds that Florida is anong the states

wth the highest nmedical nal practice insurance premuns in the

nati on.

(5) The Legislature finds that the cost of nedical

mal practice i nsurance has increased dramatically during the past

decade and both the increase and the current cost are

substantially higher than the national average.
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(6) The Legislature finds that the increase in nedical

mal practice liability insurance rates is forcing physicians to

practice nedi cine without professional liability insurance, to

| eave Florida, to not performhigh-risk procedures, or to retire

early fromthe practice of nedicine.

(7) The Legislature finds that there are certain el enents

of damage presently recoverabl e that have no nonetary val ue,

except on a purely arbitrary basis, while other el enents of

danage are either easily neasured on a nonetary basis or reflect

ultimte nonetary | o0ss.

(8) The Governor created the Governor's Sel ect Task Force

on Healthcare Professional Liability Insurance to study and nake

recommendati ons to address these probl ens.

(9) The Legislature has reviewed the findings and

reconmendati ons of the Governor's Sel ect Task Force on

Heal t hcare Professional Liability |Insurance.
(10) The Legislature finds that the Governor's Sel ect Task
Force on Healthcare Professional Liability |Insurance has

establi shed that a nedical nmalpractice crisis exists in the

State of Florida which can be alleviated by the adoption of

conpr ehensi ve | egislatively enacted reforns.

(11) The Legislature finds that making high-quality health

care available to the citizens of this state is an overwhel m ng

public necessity.

(12) The Legislature finds that ensuring that physicians

continue to practice in Florida is an overwhel m ng public

necessity.

(13) The Legislature finds that ensuring the availability

of affordable professional liability insurance for physicians is

an overwhel m ng public necessity.
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(14) The Legislature finds, based upon the findings and

recommendati ons of the Governor's Sel ect Task Force on

Heal t hcare Professional Liability Insurance, the findings and

reconmendati ons of various study groups throughout the nation,

and the experience of other states, that the overwhel m ng public

necessities of making quality health care available to the

citizens of this state, of ensuring that physicians continue to

practice in Florida, and of ensuring that those physicians have

the opportunity to purchase affordable professional liability

i nsurance cannot be net unless a cap on noneconom ¢ danages in

an anount no hi gher than $250, 000 is inposed.

(15) The Legislature finds that the high cost of nedical

mal practice clains can be substantially alleviated by inposing a

limtation on noneconom ¢ damages in nedical nml practice

actions.

(16) The Legislature further finds that there is no

alternative neasure of acconplishing such result wthout

i nposi ng even greater limts upon the ability of persons to

recover danmages for nedical nal practice.

(17) The Legislature finds that the provisions of this act

are naturally and logically connected to each other and to the

pur pose of nmaking quality health care available to the citizens

of Fl ori da.

(18) The Legislature finds that each of the provisions of

this act is necessary to alleviate the crisis relating to

nmedi cal mal practice i nsurance.
Section 2. Subsection (4) is added to section 46.015,
Florida Statutes, to read:

46. 015 Rel ease of parties. --
(4)(a) At trial pursuant to a suit filed under chapter 766
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or pursuant to s. 766.209, if any defendant shows the court that

the plaintiff, or his or her |egal representative, has delivered

a witten rel ease or covenant not to sue to any person in

partial satisfaction of the danages sued for, the court shal

setoff this anobunt fromthe total anount of the danmges set

forth in the verdict and before entry of the final judgnent.

(b) The anpbunt of any set off under this subsection shal

i nclude all sunms received by the plaintiff, including economc

and noneconom ¢ danages, costs, and attorney's fees.
Section 3. Subsection (7) of section 395.0191, Florida

Statutes, is anended to read:

395.0191 Staff nmenbership and clinical privileges.--
(7) There shall be no nonetary liability on the part of,

and no cause of action for injunctive relief or damages shal

arise against, any licensed facility, its governing board or
governi ng board nenbers, nedical staff, or disciplinary board or
against its agents, investigators, wtnesses, or enployees, or

agai nst any other person, for any action arising out of or

related to carrying out the provisions of this section, absent
takepn—+in—goodtaithandwthout intentional fraud FHr—ecarryihg
out—the provisions—of this section.

Section 4. Section 395.1012, Florida Statutes, is created
to read:

395.1012 Patient safety. --

(1) Each licensed facility shall adopt a patient safety

pl an. A plan adopted to inplenent the requirenents of 42 C.F.R

s. 482.21 shall be deened to conmply with this requirenent.

(2) Each licensed facility shall appoint a patient safety

officer and a patient safety conmttee, which shall include at

| east one person who is neither enployed by nor practicing in
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the facility, for the purpose of pronoting the health and safety

of patients, review ng and evaluating the quality of patient

safety neasures used by the facility, and assisting in the

i npl enentation of the facility patient safety pl an.
Section 5. Section 395.1051, Florida Statutes, is created

to read:
395.1051 Duty to notify patients.--Every licensed facility

shall informeach patient, or an individual identified pursuant

to s. 765.401(1), in person about unantici pated outcones of care

that result in serious harmto the patient. Notification of

outcones of care that result in harmto the patient under this

section shall not constitute an acknow edgenent or adm ssion of

liability, nor can it be introduced as evidence in any civil

| awsui t .

Section 6. Section 415.1111, Florida Statutes, is anended
to read:

415.1111 CGivil actions.--A vul nerable adult who has been
abused, neglected, or exploited as specified in this chapter has
a cause of action against any perpetrator and nmay recover actua
and punitive damages for such abuse, neglect, or exploitation.
The action may be brought by the vul nerable adult, or that
person's guardian, by a person or organi zation acting on behal f
of the vulnerable adult with the consent of that person or that
person's guardi an, or by the personal representative of the
estate of a deceased victimw thout regard to whether the cause
of death resulted fromthe abuse, neglect, or exploitation. The
action may be brought in any court of conpetent jurisdiction to
enforce such action and to recover actual and punitive damages
for any deprivation of or infringenment on the rights of a

vul nerabl e adult. A party who prevails in any such action may be
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entitled to recover reasonable attorney's fees, costs of the

action, and damages. The renedies provided in this section are
in addition to and cunulative with other |egal and

adm ni strative renedi es available to a vul nerable adult.

Not wi t hst andi ng the foregoing, any civil action for damages

agai nst any |licensee or entity who establishes, controls,
conducts, nmnages, or operates a facility licensed under part I
of chapter 400 relating to its operation of the |licensed
facility shall be brought pursuant to s. 400.023, or agai nst any
licensee or entity who establishes, controls, conducts, nanages,
or operates a facility licensed under part 111 of chapter 400
relating to its operation of the licensed facility shall be
brought pursuant to s. 400.429. Such |icensee or entity shal

not be vicariously liable for the acts or om ssions of its

enpl oyees or agents or any other third party in an action

brought under this section. Notw thstanding the provisions of

this section, any claimthat qualifies as a claimfor nedica

mal practice, as defined in s. 766.106(1)(a), against any

| i censee or entity who establishes, controls, conducts, manhages,

or operates a facility |licensed under chapter 395 shall be

brought pursuant to chapter 766.

Section 7. Paragraph (a) of subsection (1) of section
456. 039, Florida Statutes, is anmended to read:

456. 039 Designated health care professionals; information
required for licensure.--

(1) Each person who applies for initial licensure as a
physi ci an under chapter 458, chapter 459, chapter 460, or
chapter 461, except a person applying for registration pursuant
to ss. 458.345 and 459. 021, nust, at the tine of application,

and each physician who applies for |icense renewal under chapter
Page 13 of 85
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458, chapter 459, chapter 460, or chapter 461, except a person

regi stered pursuant to ss. 458.345 and 459. 021, nust, in
conjunction with the renewal of such |icense and under
procedures adopted by the Departnent of Health, and in addition
to any other information that nmay be required fromthe
applicant, furnish the following information to the Depart nent
of Heal t h:

(a)l. The nane of each medical school that the applicant
has attended, with the dates of attendance and the date of
graduation, and a description of all graduate nedi cal education
conpl eted by the applicant, excluding any coursework taken to
satisfy nmedical |icensure continuing education requirenents.

2. The nane of each hospital at which the applicant has
privil eges.

3. The address at which the applicant will primarily
conduct his or her practice.

4. Any certification that the applicant has received from
a specialty board that is recognized by the board to which the
applicant is applying.

5. The year that the applicant began practicing nedicine.

6. Any appointnment to the faculty of a nedical schoo
whi ch the applicant currently holds and an indication as to
whet her the applicant has had the responsibility for graduate
nmedi cal education within the nost recent 10 years.

7. A description of any crimnal offense of which the
appl i cant has been found guilty, regardl ess of whether
adj udi cation of guilt was withheld, or to which the applicant
has pled guilty or nolo contendere. A crimnal offense commtted
in another jurisdiction which would have been a fel ony or

m sdeneanor if commtted in this state nust be reported. If the
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applicant indicates that a crimnal offense is under appeal and

submts a copy of the notice for appeal of that crimna

of fense, the departnent nust state that the crimnal offense is
under appeal if the crimnal offense is reported in the
applicant's profile. If the applicant indicates to the
departnent that a crimnal offense is under appeal, the
applicant nmust, upon disposition of the appeal, submt to the
departnment a copy of the final witten order of disposition.

8. A description of any final disciplinary action taken
within the previous 10 years against the applicant by the agency
regul ating the profession that the applicant is or has been
licensed to practice, whether in this state or in any other
jurisdiction, by a specialty board that is recognized by the
Anerican Board of Medi cal Specialties, the American Osteopathic
Associ ation, or a simlar national organization, or by a
| icensed hospital, health mai ntenance organi zation, prepaid
health clinic, anbul atory surgical center, or nursing hone.

Di sciplinary action includes resignation fromor nonrenewal of
nmedi cal staff nenbership or the restriction of privileges at a
i censed hospital, health nmai ntenance organi zation, prepaid
health clinic, anbulatory surgical center, or nursing hone taken
inlieu of or in settlenent of a pending disciplinary case
related to conpetence or character. If the applicant indicates
that the disciplinary action is under appeal and submts a copy
of the docunent initiating an appeal of the disciplinary action,
t he departnent nust state that the disciplinary action is under
appeal if the disciplinary action is reported in the applicant's
profile.

9. Relevant professional qualifications as defined by the

appl i cabl e board.
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Section 8. Section 456.041, Florida Statutes, is anended

to read:

456. 041 Practitioner profile; creation.--

(1)(a) Beginning July 1, 1999, the Departnent of Health
shall conpile the information submtted pursuant to s. 456. 039
into a practitioner profile of the applicant submtting the
i nformation, except that the Departnent of Health nmay devel op a
format to conpile uniformy any information submtted under s.
456. 039(4) (b). Beginning July 1, 2001, the Departnent of Health
may, and beginning July 1, 2004, shall, conpile the information

submtted pursuant to s. 456.0391 into a practitioner profile of
the applicant submtting the information.

(b) Each practitioner licensed under chapter 458 or

chapter 459 nust report to the Departnent of Health and the
Board of Medicine or the Board of Osteopathic Medicine,

respectively, all final disciplinary actions, sanctions by a

governnental agency or a facility or entity licensed under state

law, and clains or actions, as provided under s. 456.051, to

whi ch he or she is subjected no |ater than 15 cal endar days

after such action or sanction is inposed. Failure to submt the

requisite information within 15 cal endar days in accordance with

t hi s paragraph shall subject the practitioner to discipline by

the Board of Medicine or the Board of Osteopathic Medicine and a

fine of $100 for each day that the infornmation is not submtted

after the expiration of the 15-day reporting period.

(c) Wthin 15 days after receiving a report under

par agraph (b), the departnment shall update the practitioner's

profile in accordance with the requirenents of subsection (7).
(2) On the profile published under subsection (1), the

departnment shall indicate whether  the information provided
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under s. 456.039(1)(a)7. or s. 456.0391(1)(a)7. is or is not

corroborated by a crimnal history check conducted according to

this subsection. Hthe inftormationprovidedunder—s—

456 039( 1) {a)+—or—s—456- 0391 (1) (a)+—is—corroborated by the
inal_hi heck—thef I I inal_hi hecl

was—perforned-need-not—beindicatedon-the profile- The

departnent, or the board having regulatory authority over the
practitioner acting on behalf of the departnent, shal

i nvestigate any information received by the departnment or the
board when it has reasonabl e grounds to believe that the
practitioner has violated any law that relates to the
practitioner's practice.

(3) The Departnment of Health shall sy include in each
practitioner's practitioner profile that crimnal information
that directly relates to the practitioner's ability to
conpetently practice his or her profession. The departnment nust
i nclude in each practitioner's practitioner profile the
followi ng statenent: "The crimnal history information, if any
exi sts, may be inconplete; federal crimnal history information

is not available to the public.” The departnent shall provide in

each practitioner profile, for every final disciplinary action

t aken against the practitioner, a narrative description, witten

in plain English, that explains the adm nistrative conpl aint

filed against the practitioner and the final disciplinary action

i nposed on the practitioner. The departnent shall include a

hyperlink to each final order listed on its Internet website

report of dispositions of recent disciplinary actions taken

agai nst practitioners.

(4) The Departnent of Health shall include, with respect

to a practitioner licensed under chapter 458 or chapter 459, a
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statenment of how the practitioner has elected to conply with the

financial responsibility requirenments of s. 458.320 or s.

459. 0085. The departnent shall include, with respect to
practitioners subject to s. 456.048, a statenment of how the
practitioner has elected to conply with the financi al
responsibility requirements of that section. The depart nent
shall include, with respect to practitioners |icensed under
chapter 458, chapter 459, or chapter 461, information relating
to liability actions which has been reported under s. 456.049 or
S. 627.912 within the previous 10 years for any paid clai mof
$50, 000 or nore thatexceeds—$5:-000. Such clainms information
shall be reported in the context of conparing an individual

practitioner's clainms to the experience of other practitioners
within the sane specialty, or profession if the practitioner is
not a speci ali st—to-the extentsuchintormationis—avatlableto

the—Departwent—of—Health. The departnent shall include a

hyperlink to all such conparison reports in such practitioner's

profile onits Internet website. If information relating to a

liability action is included in a practitioner's practitioner
profile, the profile nust also include the follow ng statenent:
"Settlenent of a claimnmay occur for a variety of reasons that
do not necessarily reflect negatively on the professional
conpetence or conduct of the practitioner. A paynent in
settl enent of a nedical mal practice action or claimshould not
be construed as creating a presunption that nedical nal practice
has occurred.”

(5) The Departnent of Health shall way—net include the
date of a disciplinary action taken by a |licensed hospital or an

anbul atory surgical center, in accordance with the requirenents

of s. 395.0193, in the practitioner profile. Any practitioner
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di sci pli ned under paragraph (1)(b) nust report to the depart nment

the date the disciplinary action was i nposed. The depart nent

shall state whether the action is related to professional

conpet ence and whether it is related to the delivery of services

to a patient.
(6) The Departnent of Health may include in the

practitioner's practitioner profile any other information that

is a public record of any governnental entity and that rel ates
to a practitioner's ability to conpetently practice his or her
pr of essi on. However, the departnent nust consult with the board
having regul atory authority over the practitioner before such
information is included in his or her profile.

(7) Upon the conpletion of a practitioner profile under
this section, the Departnent of Health shall furnish the
practitioner who is the subject of the profile a copy of it. The
practitioner has a period of 30 days in which to review the
profile and to correct any factual i1naccuracies in it. The
Departnment of Health shall nake the profile available to the
public at the end of the 30-day period. The departnent shal
make the profiles available to the public through the Wrld Wde
Web and ot her conmonly used neans of distribution.

(8) The Departnent of Health shall provide in each profile

an easy-to-read explanation of any disciplinary action taken and

the reason the sanction or sanctions were inposed.
(968 Making a practitioner profile available to the

public under this section does not constitute agency action for

whi ch a hearing under s. 120.57 may be sought.
Section 9. Section 456.042, Florida Statutes, is anended
to read:

456.042 Practitioner profiles; update.--A practitioner
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must submt updates of required infornation within 15 days after

the final activity that renders such information a fact. The

Departnent of Health shall update each practitioner's
practitioner profile periodically. An updated profile is subject
to the sane requirenents as an original profile with respect to
the period within which the practitioner may review the profile
for the purpose of correcting factual inaccuracies.

Section 10. Subsection (1) of section 456.049, Florida
Statutes, is anended, and subsection (3) is added to said
section, to read:

456. 049 Health care practitioners; reports on professional
liability clains and actions.--

(1) Any practitioner of medicine |licensed pursuant to the
provi sions of chapter 458, practitioner of osteopathic nedicine
licensed pursuant to the provisions of chapter 459, podiatric
physi cian |icensed pursuant to the provisions of chapter 461, or
dentist |licensed pursuant to the provisions of chapter 466 shal
report to the departnent any claimor action for damages for
personal injury alleged to have been caused by error, om ssion,
or negligence in the performance of such |licensee's professiona

services or based on a cl ainmed performance of professional

services wthout consent if the—elatmwas—not—coveredby—an
Fasurer reguired-to treport—under—s—627-912 and the claim

resulted in:

(a) A final judgment of $50,000 or nore or, wth respect

to a dentist licensed pursuant to chapter 466, a final judgnhent

of $25,000 or nore iFA—any—anrpunt.
(b) A settlement of $50,000 or nore or, with respect to a

dentist |icensed pursuant to chapter 466, a settlenent of

$25, 000 or nore HhA—ahy—-arount
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(c) A final disposition not resulting in paynment on behal f

of the |licensee.

Reports shall be filed with the departnent no |ater than 60 days
foll ow ng the occurrence of any event listed in paragraph (a),
par agraph (b), or paragraph (c).

(3) The departnent shall forward the information coll ected

under this section to the Ofice of Insurance Regul ation.
Section 11. Section 456.051, Florida Statutes, is anmended
to read:

456. 051 Reports of professional liability actions;
bankruptcies; Departnent of Health's responsibility to
provi de. - -

(1) The report of a claimor action for damages for
personal injury which is required to be provided to the
Department of Health under s. 456.049 or s. 627.912 is public
i nformati on except for the nane of the claimnt or injured
person, which remains confidential as provided in ss.

456. 049(2) (d) and 627.912(2)(e). The Department of Health
shal |, upon request, make such report available to any person.

The departnent shall make such report available as a part of the

practitioner's profile within 45 cal endar days after receipt.

(2) Any information in the possession of the Departnent of
Heal th which relates to a bankruptcy proceeding by a
practitioner of nedicine |icensed under chapter 458, a
practitioner of osteopathic nedicine |licensed under chapter 459,
a podiatric physician |icensed under chapter 461, or a denti st
i censed under chapter 466 is public information. The Depart nent
of Health shall, upon request, make such information avail abl e

to any person. The departnent shall make such report avail able
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as a part of the practitioner's profile within 45 cal endar days

after receipt.

Section 12. Paragraph (a) of subsection (7) of section
456. 057, Florida Statutes, is amended to read:

456. 057 Ownership and control of patient records; report
or copies of records to be furnished. --

(7)(a)1l. The departnent may obtain patient records
pursuant to a subpoena without witten authorization fromthe
patient if the departnent and the probabl e cause panel of the
appropriate board, if any, find reasonable cause to believe that
a health care practitioner has excessively or inappropriately
prescri bed any controll ed substance specified in chapter 893 in
violation of this chapter or any professional practice act or
that a health care practitioner has practiced his or her
prof essi on bel ow that |evel of care, skill, and treatnent
required as defined by this chapter or any professional practice
act and also find that appropriate, reasonable attenpts were
made to obtain a patient rel ease.

2. The departnent may obtain patient records and insurance
i nformation pursuant to a subpoena wi thout witten authorization
fromthe patient if the departnent and the probabl e cause panel
of the appropriate board, if any, find reasonable cause to
believe that a health care practitioner has provided i nadequate
nmedi cal care based on term nation of insurance and also find
that appropriate, reasonable attenpts were nade to obtain a
patient rel ease.

3. The departnent nay obtain patient records, billing
records, insurance information, provider contracts, and al
attachnments thereto pursuant to a subpoena without witten

aut hori zation fromthe patient if the departnent and probable
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cause panel of the appropriate board, if any, find reasonable

cause to believe that a health care practitioner has submtted a
claim statenent, or bill using a billing code that would result
in paynment greater in anount than would be paid using a billing
code that accurately describes the services perforned, requested
paynent for services that were not perfornmed by that health care
practitioner, used information derived froma witten report of
an aut onobi |l e acci dent generated pursuant to chapter 316 to
solicit or obtain patients personally or through an agent
regardl ess of whether the information is derived directly from
the report or a summary of that report or from anot her person,
solicited patients fraudulently, received a kickback as defined
ins. 456.054, violated the patient brokering provisions of s.
817.505, or presented or caused to be presented a false or
fraudul ent insurance claimw thin the neaning of s.
817.234(1)(a), and also find that, within the nmeaning of s.
817.234(1)(a), patient authorization cannot be obtai ned because
t he patient cannot be |ocated or is deceased, incapacitated, or
suspected of being a participant in the fraud or schene, and if
t he subpoena is issued for specific and rel evant records.

4. Notw thstandi ng subparagraphs 1.-3., when the

departnment investigates a professional liability claimor

undertakes action pursuant to s. 456.049 or s. 627.912, the

departnent nay obtain patient records pursuant to a subpoena

wthout witten authorization fromthe patient if the patient

refuses to cooperate or attenpts to obtain a patient rel ease and

failure to obtain the patient records would be detrinental to

the investigation.
Section 13. Subsection (4) is added to section 456. 063,

Florida Statutes, to read:
Page 23 of 85

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

691
692
693
694
695
696
697
698
699
700
701
702
703
704
705
706
707
708
709
710
711
712
713
714
715
716
717
718
719

720

HB 0063B 2003
456. 063 Sexual m sconduct; disqualification for license,

certificate, or registration.--

(4) Each board, or the departnent if there is no board,

may adopt rules to inplenent the requirenents for reporting

al | egations of sexual m sconduct, including rules to detern ne

the sufficiency of the allegations.
Section 14. Subsection (4) of section 456.072, Florida

Statutes, is anended to read:

456. 072 G ounds for discipline; penalties; enforcenent.--

(4) In any addittento—any—other—disciptneinposed
through final order, or citation, entered on or after July 1,
2001, that inposes a penalty or other formof discipline
pursuant to this section or éiseipHhne—inposed—through+final
order—or—citation—entered-onor—after July 1. 2001, for a

vi ol ation of any practice act, the board, or the departnent when

there is no board, shall assess costs related to the

i nvestigation and prosecution of the case, including costs

associated with an attorney's tinme. The anpbunt of costs to be

assessed shall be deternmi ned by the board, or the departnment

when there is no board, followng its consideration of an

affidavit of item zed costs and any witten objections thereto.
In any case in whi ch wherethe boardorthe departnent—inposes a
fine or assessnent of costs inposed by the board or departnent
and—thefineor—assessnent is not paid within a reasonable tineg,
such reasonable tinme to be prescribed in the rules of the board,

or the departnent when there is no board, or in the order
assessi ng such fines or costs, the departnent or the Departnent
of Legal Affairs may contract for the collection of, or bring a
civil action to recover, the fine or assessnent.

Section 15. Subsection (5) of section 456.073, Florida
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Statutes, is anended to read:

456. 073 Disciplinary proceedi ngs.--Disciplinary
proceedi ngs for each board shall be within the jurisdiction of
t he depart nment.

(5)(a) A formal hearing before an adm nistrative | aw judge
fromthe Division of Adm nistrative Hearings shall be held
pursuant to chapter 120 if there are any disputed issues of
material fact. The adm nistrative | aw judge shall issue a
recommended order pursuant to chapter 120. |If any party raises
an issue of disputed fact during an informal hearing, the
hearing shall be term nated and a formal hearing pursuant to
chapter 120 shall be held.

(b) Notwi thstanding s. 120.569(2), the departnent shal

notify the Division of Admi nistrative Hearings within 45 days

after receipt of a petition or request for a hearing that the

departnment has determ ned requires a fornal hearing before an

adm nistrative | aw judge.
Section 16. Subsections (1) and (2) of section 456.077,

Florida Statutes, are amended to read:

456. 077 Authority to issue citations.--

(1) Notwithstanding s. 456.073, the board, or the
departnent if there is no board, shall adopt rules to permt the
i ssuance of citations. The citation shall be issued to the
subj ect and shall contain the subject's nane and address, the
subject's license nunber if applicable, a brief factual
statenent, the sections of the |law allegedly violated, and the
penalty inposed. The citation nust clearly state that the
subj ect may choose, in lieu of accepting the citation, to follow
t he procedure under s. 456.073. If the subject disputes the

matter in the citation, the procedures set forth in s. 456.073
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must be foll owed. However, if the subject does not dispute the

matter in the citation with the departnent within 30 days after
the citation is served, the citation becones a public final
order and does not constitute censtitutes discipline for a first

of fense, but does constitute discipline for a second or

subsequent offense. The penalty shall be a fine or other

conditions as established by rule.

(2) The board, or the departnent if there is no board,
shal | adopt rul es designating violations for which a citation
may be issued. Such rules shall designate as citation violations
t hose violations for which there is no substantial threat to the

public health, safety, and welfare or no violation of standard

of care involving injury to a patient. Violations for which a

citation may be i ssued shall include violations of continuing
education requirenents; failure to tinely pay required fees and
fines; failure to conply with the requirenents of ss. 381.026
and 381. 0261 regarding the dissem nation of information
regarding patient rights; failure to conply with adverti sing
requirenents; failure to tinmely update practitioner profile and
credentialing files; failure to display signs, |icenses, and
permts; failure to have required reference books avail able; and
all other violations that do not pose a direct and serious

threat to the health and safety of the patient or involve a

violation of standard of care that has resulted in injury to a
patient .

Section 17. Subsections (1) and (2) of section 456.078,
Florida Statutes, are anended to read:

456. 078 Medi ation.- -

(1) Notwi thstanding the provisions of s. 456.073, the

board, or the departnent when there is no board, shall adopt
Page 26 of 85

CODING: Words stricken are deletions; words underlined are additions.

V E S




F

O

781
782
783
784
785
786
787
788
789
790
791
792
793
794
795
796
797
798
799
800
801
802
803
804
805
806
807
808
809

810

L ORI DA H O U S E O F R E P RESENTATI

HB 0063B 2003

rul es to designate which violations of the applicable

prof essional practice act are appropriate for nediation. The
board, or the departnent when there is no board, shall ray
designate as nedi ati on of fenses those conpl ai nts where harm

caused by the licensee is economc in nature, except any act or

om ssion involving intentional m sconduct, e+ can be renedi ed by

the licensee, is not a standard of care violation involving any

type of injury to a patient, or does not result in an adverse

i ncident. For the purposes of this section, an "adverse

i ncident" neans an event that results in:

(a) The death of a patient;

(b) Brain or spinal danage to a patient;

(c) The performance of a surgical procedure on the wong

pati ent;
(d) The performance of a wong-site surgical procedure;

(e) The performance of a surgical procedure that is

nmedi cal | y unnecessary or otherw se unrelated to the patient's

di agnosi s or nedi cal condition;

(f) The surgical repair of danage to a patient resulting

froma planned surgical procedure, which damage is not a

recogni zed specific risk as disclosed to the patient and

docunent ed t hrough the infornmed-consent process;

(g) The performance of a procedure to renpve unpl anned

foreign objects remaining froma surgical procedure; or

(h) The performance of any other surgical procedure that

breached the standard of care.

sufficient and the alleged violations are defined as nedi ati on

of fenses, the departnent or any agent of the departnent nay

conduct informal nediation to resolve the complaint. If the
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conpl ai nant and the subject of the conplaint agree to a

resolution of a conplaint wwthin 14 days after contact by the
medi ator, the nediator shall notify the departnent of the terns
of the resolution. The departnment or board shall take no further
action unless the conpl ainant and the subject each fail to
record with the departnent an acknow edgnent of satisfaction of
the terns of nediation within 60 days of the nediator's

notification to the departnment. A successful nediation shall not

constitute discipline. In the event the conplai nant and subj ect

fail to reach settlenment terns or to record the required
acknow edgnent, the departnent shall process the conpl aint
according to the provisions of s. 456.073.

Section 18. Section 456.085, Florida Statutes, is created
to read:

456.085 Duty to notify patients.--Every physician |licensed

under chapter 458 or chapter 459 shall informeach patient, or

an individual identified pursuant to s. 765.401(1), in person

about unantici pated outcones of care that result in serious harm

to the patient. Notification of outcones of care that result in

harmto the patient under this section shall not constitute an

acknow edgenent or adm ssion of liability, nor can it be

i ntroduced as evidence in any civil |lawsuit.

Section 19. Present subsection (8) of section 458. 320,
Florida Statutes, is renunbered as subsection (9), and a new
subsection (8) is added to said section, to read:

458. 320 Financial responsibility.--

(8) Notw thstandi ng any ot her provision of this section,

t he departnent shall suspend the license of any physician

agai nst whom has been entered a final judgnent, arbitration

award, or other order or who has entered into a settl enent
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agreenent to pay danmges arising out of a claimfor nedical

mal practice, if all appellate renedi es have been exhausted and

paynment up to the anmounts required by this section has not been

made within 30 days after the entering of such judgnent, award,

or order or agreenent, until proof of paynent is received by the

department or a paynment schedul e has been agreed upon by the

physi ci an and the clai nant and presented to the departnent. This

subsecti on does not apply to a physician who has net the

financial responsibility requirenents in paragraphs (1)(b) and

(2)(Db).

Section 20. Paragraph (t) of subsection (1) and subsection

(6) of section 458.331, Florida Statutes, are anended to read:

458. 331 Gounds for disciplinary action; action by the
board and departnent. - -

(1) The follow ng acts constitute grounds for denial of a
license or disciplinary action, as specified in s. 456.072(2):

(t) Qoss or repeated mal practice or the failure to
practice nedicine with that |level of care, skill, and treatnent
whi ch is recogni zed by a reasonably prudent simlar physician as
bei ng acceptabl e under simlar conditions and circunstances. The
board shall give great weight to the provisions of s. 766.102
when enforcing this paragraph. As used in this paragraph,
"repeated mal practice"” includes, but is not [imted to, three or
nore clains for medical mal practice within the previous 5-year
period resulting in indemities being paid in excess of $50, 000
$25,000 each to the claimant in a judgnment or settlenent and
whi ch incidents involved negligent conduct by the physician. As
used in this paragraph, "gross mal practice" or "the failure to
practice nedicine with that |evel of care, skill, and treatnent

whi ch is recogni zed by a reasonably prudent simlar physician as
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bei ng acceptabl e under simlar conditions and circunstances,”

shall not be construed so as to require nore than one instance,
event, or act. Nothing in this paragraph shall be construed to

require that a physician be inconpetent to practice nmedicine in
order to be disciplined pursuant to this paragraph.

(6) Upon the department’'s receipt froman insurer or self-
insurer of a report of a closed claimagainst a physician
pursuant to s. 627.912 or froma health care practitioner of a
report pursuant to s. 456.049, or upon the receipt froma
claimant of a presuit notice against a physician pursuant to s.
766. 106, the departnent shall review each report and deter m ne
whet her it potentially involved conduct by a licensee that is
subject to disciplinary action, in which case the provisions of
s. 456.073 shall apply. However, if it is reported that a
physi ci an has had three or nore clains wth indemities
exceedi ng $50, 000 $25.000 each within the previ ous 5-year
period, the departnment shall investigate the occurrences upon
which the clainms were based and determine if action by the
depart nent agai nst the physician is warranted.

Section 21. Section 458.3311, Florida Statutes, is created
to read:

458. 3311 Energency procedures for disciplinary

action. --Notwi thstandi ng any ot her provision of law to the

contrary:
(1) Each physician nust report to the Departnent of Health

any judgnent for nedical negligence | evied agai nst the

physi ci an. The physici an nust nake the report no |later than 15

days after the exhaustion of the |ast opportunity for any party

to appeal the judgnent or request a rehearing.

(2) No later than 30 days after a physician has, within a
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60-nont h period, nmade three reports as requi red by subsection

(1), the Departnent of Health shall initiate an energency

i nvestigation and the Board of Medicine shall conduct an

energency probabl e cause hearing to detern ne whether the

physi ci an shoul d be disciplined for a violation of s.

458. 331(1)(t) or any other rel evant provision of |aw.
Section 22. Present subsection (9) of section 459. 0085,

Florida Statutes, is renunbered as subsection (10), and a new
subsection (9) is added to said section, to read:
459. 0085 Financial responsibility.--

(9) Notwithstandi ng any ot her provision of this section,

t he departnent shall suspend the |icense of any osteopathic

physi ci an agai nst whom has been entered a final judgnent,

arbitration award, or other order or who has entered into a

settl ement agreenment to pay damages arising out of a claimfor

nmedi cal nmal practice, if all appellate renedi es have been

exhaust ed and paynent up to the anmounts required by this section

has not been made within 30 days after the entering of such

judgnent, award, or order or agreenent, until proof of paynent

is received by the departnment or a paynent schedul e has been

agreed upon by the osteopathic physician and the cl ai mant and

presented to the departnent. This subsecti on does not apply to

an ost eopat hi ¢ physician who has net the financi al

responsi bility requirenents in paragraphs (1)(b) and (2)(b).

Section 23. Paragraph (x) of subsection (1) and subsection
(6) of section 459.015, Florida Statutes, are anended to read:

459. 015 Gounds for disciplinary action; action by the
board and departnent. - -

(1) The following acts constitute grounds for denial of a

license or disciplinary action, as specified in s. 456.072(2):
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(x) Goss or repeated nal practice or the failure to

practice osteopathic nmedicine with that |evel of care, skill,
and treatnment which is recognized by a reasonably prudent
sim |l ar osteopathic physician as being acceptable under simlar
condi tions and circunstances. The board shall give great weight
to the provisions of s. 766.102 when enforcing this paragraph.
As used in this paragraph, "repeated nal practice" includes, but
is not limted to, three or nore clains for nedical malpractice
Wi thin the previous 5-year period resulting in indemities being
paid in excess of $50,000 $25:000 each to the claimant in a

j udgnment or settlenment and which incidents involved negligent
conduct by the osteopathic physician. As used in this paragraph,
"gross mal practice"” or "the failure to practice osteopathic

medi cine with that [evel of care, skill, and treatnent which is
recogni zed by a reasonably prudent simlar osteopathic physician
as being acceptable under simlar conditions and circunstances”
shall not be construed so as to require nore than one instance,
event, or act. Nothing in this paragraph shall be construed to
requi re that an osteopathic physician be inconpetent to practice
osteopathic nedicine in order to be disciplined pursuant to this
par agr aph. A recomended order by an adm nistrative |aw judge or
a final order of the board finding a violation under this

par agraph shall specify whether the |licensee was found to have

committed "gross mal practice,"” "repeated nal practice,"” or
"failure to practice osteopathic nedicine with that |evel of
care, skill, and treatnent which is recogni zed as being

acceptabl e under simlar conditions and circunstances,” or any
conbi nati on thereof, and any publication by the board shall so
speci fy.
(6) Upon the departnment's receipt froman insurer or self-
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insurer of a report of a closed claimagainst an osteopathic

physi cian pursuant to s. 627.912 or froma health care
practitioner of a report pursuant to s. 456.049, or upon the
receipt froma claimnt of a presuit notice agai nst an
ost eopat hi ¢ physi cian pursuant to s. 766. 106, the departnent
shall review each report and determ ne whether it potentially
i nvol ved conduct by a licensee that is subject to disciplinary
action, in which case the provisions of s. 456.073 shall apply.
However, if it is reported that an osteopathic physician has had
three or nore clains with indemities exceeding $50, 000 $25-000
each within the previous 5-year period, the departnent shal
i nvestigate the occurrences upon which the clains were based and
determine if action by the departnent against the osteopathic
physi cian i s warranted.

Section 24. Section 459.0151, Florida Statutes, is created
to read:

459. 0151 Energency procedures for disciplinary

action. --Notwi thstandi ng any other provision of law to the

contrary:
(1) Each osteopathic physician nust report to the

Departnent of Health any judgnent for nedical negligence | evied

agai nst the physician. The osteopat hi c physici an nmust make the

report no later than 15 days after the exhaustion of the |ast

opportunity for any party to appeal the judgnent or request a

reheari ng.

(2) No later than 30 days after an osteopathi c physician

has, within a 60-nonth period, nade three reports as required by

subsection (1), the Departnent of Health shall initiate an

energency investigation and the Board of Osteopathic Medicine

shal | conduct an energency probabl e cause hearing to determ ne
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whet her the physician should be disciplined for a violation of

s. 459.015(1)(x) or any other rel evant provision of |aw.

Section 25. Paragraph (s) of subsection (1) and paragraph
(a) of subsection (5) of section 461.013, Florida Statutes, are
amended to read:

461. 013 G ounds for disciplinary action; action by the
board; investigations by departnent.--
(1) The followi ng acts constitute grounds for denial of a
license or disciplinary action, as specified in s. 456.072(2):
(s) Goss or repeated mal practice or the failure to
practice podiatric nedicine at a |level of care, skill, and
treatnment which is recognized by a reasonably prudent podiatric
physi ci an as being acceptabl e under simlar conditions and
ci rcunst ances. The board shall give great weight to the
standards for mal practice in s. 766.102 in interpreting this
section. As used in this paragraph, "repeated mal practice"”
i ncludes, but is not limted to, three or nore clains for
medi cal mal practice within the previous 5-year period resulting
in indemities being paid in excess of $50,000 $10,000 each to
the claimant in a judgnent or settlenent and which incidents
i nvol ved negligent conduct by the podiatric physicians. As used
in this paragraph, "gross nal practice" or "the failure to
practice podiatric nedicine with the Ievel of care, skill, and
treatment which is recogni zed by a reasonably prudent simlar
podi atric physician as being acceptabl e under simlar conditions
and circunstances” shall not be construed so as to require nore
t han one instance, event, or act.

(5)(a) Upon the departnment's receipt froman insurer or
self-insurer of a report of a closed claimagainst a podiatric

physi ci an pursuant to s. 627.912, or upon the receipt froma
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clai mant of a presuit notice against a podiatric physician

pursuant to s. 766. 106, the departnent shall review each report
and determ ne whether it potentially involved conduct by a
licensee that is subject to disciplinary action, in which case
t he provisions of s. 456.073 shall apply. However, if it is
reported that a podiatric physician has had three or nore clains
with indemities exceeding $50, 000 $25,000 each within the
previ ous 5-year period, the departnment shall investigate the
occurrences upon which the clains were based and determ ne if
action by the departnment against the podiatric physician is
war r ant ed.

Section 26. Subsection (2) of section 624.462, Florida
Statutes, is anended to read:

624. 462 Commercial self-insurance funds.--

(2) As used in ss. 624.460-624.488, "commercial self-
i nsurance fund" or "fund" neans a group of menbers, operating
individually and collectively through a trust or corporation,
t hat nust be:

(a) Established by:

1. Anot-for-profit trade association, industry
associ ation, or professional association of enployers or
pr of essi onal s which has a constitution or bylaws, which is
i ncorporated under the laws of this state, and which has been
organi zed for purposes other than that of obtaining or providing
i nsurance and operated in good faith for a continuous period of
1 year;

2. A self-insurance trust fund organi zed pursuant to s.
627.357 and maintained in good faith for a continuous period of
1 year for purposes other than that of obtaining or providing

i nsurance pursuant to this section. Each nenber of a commerci al
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self-insurance trust fund established pursuant to this

subsection nust maintain nenbership in the self-insurance trust
fund organi zed pursuant to s. 627.357; e+

3. A group of 10 or npre health care providers, as defined
ins. 627.351(4)(h); or

4.3~ A not-for-profit group conprised of no | ess than 10

condom ni um associ ations as defined in s. 718.103(2), which is
i ncorporated under the aws of this state, which restricts its
nmenber shi p to condom ni um associ ati ons only, and which has been
organi zed and maintained in good faith for a continuous period
of 1 year for purposes other than that of obtaining or providing
i nsur ance.

(b)1. 1In the case of funds established pursuant to
subpar agraph (a)2. or subparagraph (a)4.3—, operated pursuant to
a trust agreenent by a board of trustees which shall have
conplete fiscal control over the fund and which shall be
responsible for all operations of the fund. The nmgjority of the
trustees shall be owners, partners, officers, directors, or
enpl oyees of one or nore nmenbers of the fund. The trustees
shall have the authority to approve applications of nenbers for
participation in the fund and to contract with an authorized
adm ni strator or servicing conpany to adm ni ster the day-to-day
affairs of the fund.

2. In the case of funds established pursuant to

subpar agraph (a)l1l. or subparagraph (a)3., operated pursuant to a

trust agreenent by a board of trustees or as a corporation by a
board of directors which board shall

a. Be responsible to menbers of the fund or beneficiaries
of the trust or policyhol ders of the corporation;

b. Appoint independent certified public accountants, |egal
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counsel, actuaries, and investnent advisers as needed;

c. Approve paynent of dividends to nenbers;

d. Approve changes in corporate structure; and

e. Have the authority to contract with an admi ni strator
aut hori zed under s. 626.88 to adm nister the day-to-day affairs
of the fund including, but not limted to, marketing,
underwiting, billing, collection, clains admnistration, safety

1087
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1093
1094
1095
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1100
1101
1102
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and | oss prevention, reinsurance, policy issuance, accounting,
regul atory reporting, and general adm nistration. The fees or
conpensation for services under such contract shall be
conparable to the costs for simlar services incurred by
insurers witing the sane |ines of insurance, or where avail able
such expenses as filed by boards, bureaus, and associations
designated by insurers to file such data. A majority of the
trustees or directors shall be owners, partners, officers,
directors, or enployees of one or nore nenbers of the fund.

Section 27. Subsections (7), (8), and (9) are added to
section 627.062, Florida Statutes, to read:

627. 062 Rate standards.--

(7)(a) The provisions of this subsection apply only with

respect to rates for nedical nml practice insurance and shal

control to the extent of any conflict with other provisions of

this section.

(b) Any portion of a judgnent entered or settl enent paid

as a result of a statutory or conmon-| aw badfaith action and any

portion of a judgnent entered which awards punitive danages

agai nst an insurer nay not be included in the insurer's rate

base and shall not be used to justify a rate or rate change. Any

conmon- | aw badfaith action identified as such and any portion of

a settlenent entered as aresult of a statutory or portion of a
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settl emrent wherein an insurer agrees to pay specific punitive

danages nay not be used to justify a rate or rate change. The

portion of the taxable costs and attorney's fees which is

identified as being related to the bad faith and punitive

danages in these judgnents and settl enents may not be incl uded

in the insurer's rate base and may not be utilized to justify a

rate or rate change.

(c) Upon reviewing a rate filing and determ ni ng whet her

the rate is excessive, inadequate, or unfairly discrimnatory,

the Ofice of Insurance Regul ation shall consider, in accordance

with generally accepted and reasonabl e actuarial techni ques,

past and present prospective | oss experience, either using | oss

experience solely for this state or giving greater credibility

to this state's | oss dat a.

(d) Rates shall be deened excessive if, anbng other

st andards established by this section, the rate structure

provi des for repleni shnent of reserves or surpluses from

prem uns when the replenishnent is attributable to investnent

| osses.

(e) The insurer nust apply a di scount or surcharge based

on the health care provider's | oss experience or shall establish

an alternative nethod giving due consideration to the provider's

| oss experience. The insurer nust include in the filing a copy

of the surcharge or discount schedule or a description of the

alternative nethod used and nust provide a copy of such schedul e

or description, as approved by the office, to policyhol ders at

the tinme of renewal and to prospective policyholders at the tine

of application for coverage.

(8) Each insurer witing professional liability insurance

coverage for nedical negligence must make a rate filing under
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this section with the Ofice of Insurance Reqgul ati on at | east

once each cal endar year

(9)(a) Medical nmlpractice insurance conpani es shal

submt a rate filing effective January 1, 2004, to the Ofice of

| nsurance Regul ation no earlier than 30 days, but no |ater than

120 days, after the date upon which this act becones | aw which

reduces rates by a presuned factor that reflects the inpact the

changes contained in all nedical mal practice |egislation enacted

by the Florida Legislature in 2003 will have on such rates, as

determ ned by the Ofice of Insurance Regulation. In determning

the presuned factor, the office shall use generally accepted

actuarial techni gues and standards provided in this section in

determ ning the expected i npact on | osses, expenses, and

i nvestnent incone of the insurer. Inclusion in the presuned

factor of the expected i npact of such |egislation shall be held

i n abeyance during the review of such neasure's validity in any

proceedi ng by a court of conpetent jurisdiction.

(b) Any insurer or rating organization that contends that

the rate provided for in subsection (1) is excessive,

i nadequate, or unfairly discrimnatory shall separately state in

its filing the rate it contends is appropriate and shall state

wth specificity the factors or data that it contends shoul d be

considered in order to produce such appropriate rate. The

insurer or rating organi zation shall be permtted to use all of

the generally accepted actuarial techniques provided in this

section in naking any filing pursuant to this subsection. The

Ofice of Insurance Regul ati on shall review each such exception

and approve or disapprove it prior to use. It shall be the

insurer's burden to actuarially justify any deviations fromthe

rates filed under subsection (1). Each insurer or rating
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organi zation shall include in the filing the expected i npact of

all mal practice legislation enacted by the Florida Legislature

in 2003 on | osses, expenses, and rates. If any provision of this

act is held invalid by a court of conpetent jurisdiction, the

departnent shall permt an adjustnent of all rates filed under

this section to reflect the i npact of such hol ding on such rates

so as to ensure that the rates are not excessive, inadequate, or

unfairly discrimnmnatory.
Section 28. Section 627.0662, Florida Statutes, is created
to read:

627. 0662 Excessive profits for nedical liability insurance
prohi bited.--

(1) As used in this section:

(a) “Medical liability insurance” neans insurance that is
witten on a professional liability insurance policy issued to a

health care practitioner or on a liability insurance policy

covering nedical nmlpractice clains issued to a health care

facility.
(b) “Medical liability insurer” neans any insurance

conpany or group of insurance conpanies witing nmedica

liability insurance in this state and does not include any self-

i nsurance fund or other nonprofit entity witing such i nsurance.

(2) Each nedical liability insurer shall file with the

O fice of Insurance Regulation, prior to July 1 of each year on

forns prescribed by the office, the following data for nedi ca

liability insurance business in this state. The data shal

i nclude both voluntary and joint underwiting association

busi ness, as foll ows:

(a) Cal endar-year earned prem um

(b) Accident-year incurred | osses and | oss adj ust nent
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expenses.

(c) The adm nistrative and selling expenses incurred in

this state or allocated to this state for the cal endar year

(d) Policyhol der dividends incurred during the applicable

cal endar year.

(3)(a) Excessive profit has been realized if there has

been an underwiting gain for the 3 nost recent cal endar-

acci dent years conbi ned which is greater than the anti ci pated

underwiting profit plus 5 percent of earned prem uns for those

cal endar- acci dent years.

(b) As used in this subsection with respect to any 3-year

period, “anticipated underwiting profit” neans the sumof the

dol I ar anpbunts obtained by nultiplying, for each rate filing of

the insurer group in effect during such period, the earned

prem uns applicable to such rate filing during such period by

t he percentage factor included in such rate filing for profit

and contingencies, such percentage factor having been determ ned

Wi th due recognition to investnent incone fromfunds generated

by business in this state. Separate cal cul ati ons need not be

made for consecutive rate filings containing the sane percentage

factor for profits and contingencies.

(4) Each nedical liability insurer shall also file a

schedul e of nedical liability insurance loss in this state and

| oss adj ust nent experience for each of the 3 npst recent

acci dent years. The incurred | osses and | oss adj ust nent expenses

shal |l be valued as of March 31 of the year followi ng the cl ose

of the accident year, developed to an ultinate basis, and at two

12-nonth intervals thereafter, each developed to an ultinate

basis, to the extent that a total of three evaluations is

provi ded for each accident year. The first year to be so
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reported shall be accident year 2004, such that the reporting of

3 accident years will not take place until accident years 2005

and 2006 have becone avail abl e.

(5) Each insurer group's underwiting gain or |oss for

each cal endar-acci dent year shall be conputed as foll ows: the

sum of the accident-year incurred | osses and | oss adj ust nent

expenses as of March 31 of the follow ng year, devel oped to an

ultinmate basis, plus the adm nistrative and selling expenses

incurred in the cal endar year, plus policyhol der divi dends

applicable to the cal endar year, shall be subtracted fromthe

cal endar-year earned premumto deternine the underwiting gain

or | oss.

(6) For the 3 nobst recent cal endar-acci dent years, the

underwiting gain or |oss shall be conpared to the antici pated

underwiting profit.

(7) If the nedical liability insurer has realized an

excessive profit, the office shall order a return of the

excessi ve anounts to policyholders after affording the insurer

an opportunity for hearing and otherw se conplying with the

requi renents of chapter 120. Such excessive anpunts shall be

refunded to policyholders in all instances unless the insurer

affirmatively denonstrates to the office that the refund of the

excessive anounts will render the insurer or a nenber of the

insurer group financially inpaired or will render it insolvent.

(8) The excessive anpunt shall be refunded to

policyholders on a pro rata basis inrelation to the final

conpilation year earned premuns to the voluntary nedi ca

liability insurance policyholders of record of the insurer group

on Decenber 31 of the final conpilation year.

(9) Any return of excessive profits to policyhol ders under
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this section shall be provided in the formof a cash refund or a

credit towards the future purchase of insurance.

(10)(a) Cash refunds to policyholders may be rounded to

the nearest doll ar.

(b) Data in required reports to the office nay be rounded

to the nearest doll ar.

(c) Rounding, if elected by the insurer group, shall be

applied consistently.

(11)(a) Refunds to policyholders shall be conpleted as

foll ows:

1. If the insurer elects to nake a cash refund, the refund

shall be conpleted within 60 days after entry of a final order

determ ning that excessive profits have been realized; or

2. |If the insurer elects to make refunds in the formof a

credit to renewal policies, such credits shall be applied to

policy renewal prenm um notices which are forwarded to insureds

nore than 60 cal endar days after entry of a final order

determi ning that excessive profits have been realized. If an

insurer has made this election but an i nsured thereafter cancels

his or her policy or otherwise allows the policy to term nate,

the insurer group shall nake a cash refund not |ater than 60

days after termnation of such coverage.

(b) Upon conpletion of the renewal credits or refund

paynents, the insurer shall inmediately certify to the office

that the refunds have been nade.

(12) Any refund or renewal credit made pursuant to this

section shall be treated as a policyhol der dividend applicable

to the year in which it is incurred, for purposes of reporting

under this section for subsequent years.

Section 29. Subsection (10) of section 627.357, Florida
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Statutes, is anended to read:

627. 357 Medical nmal practice sel f-insurance.--

(10) (a) An application to forma self-insurance fund under

this section nmust be filed with the Ofice of |nsurance

Reqgul at i on.

(b) The Ofice of | nsurance Reqgul ati on nust ensure that

sel f-insurance funds remai n sol vent and provi de insurance

coverage purchased by participants. The Financial Services

Commi ssi on may adopt rules pursuant to ss. 120.536(1) and 120. 54
to inplenment this subsecti on A-self-insurancefundray—not—be
formed-underthis sectionafter October1, 1992,

Section 30. Section 627.3575, Florida Statutes, is created
to read:

627. 3575 Health Care Professional Liability |Insurance
Facility. --

(1) FACILITY CREATED, PURPOSE; STATUS.--There is created
the Health Care Professional Liability Insurance Facility. The

facility is intended to neet ongoing availability and

affordability problens relating to liability insurance for

health care professionals by providing an affordable, self-

supporting source of professional liability i nsurance coverage

wth a high deductible for those professionals who are willing

and able to self-insure for smaller |osses. The facility shall

operate on a not-for-profit basis. The facility is self-funding

and is intended to serve a public purpose but is not a state

agency or program and no activity of the facility shall create

any state liability.
(2) GOVERNANCE; POVERS. - -

(a) The facility shall operate under a seven-nenber board

of governors consisting of the Secretary of Health, three
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nmenbers appoi nted by the Governor, and three nenbers appointed

by the Chief Financial Oficer. The board shall be chaired by

the Secretary of Health. The secretary shall serve by virtue of

his or her office, and the other nenbers of the board shal

serve terns concurrent with the termof office of the officia

who appoi nted them Any vacancy on the board shall be filled in

t he same nanner as the original appointnent. Menbers serve at

the pleasure of the official who appointed them WMenbers are not

eligible for conpensation for their service on the board, but

the facility may rei nburse themfor per diemand travel expenses

at the sane levels as are provided in s. 112.061 for state

enpl oyees.

(b) The facility shall have such powers as are necessary

to operate as an insurer, including the power to:

1. Sue and be sued.

2. Hre such enpl oyees and retain such consultants,

attorneys, actuaries, and other professionals as it deens

appropri at e.

3. Contract with such service providers as it deens

appropri ate.

4., Maintain offices appropriate to the conduct of its

busi ness.

5. Take such other actions as are necessary or appropriate

in fulfillment of its responsibilities under this section.
(3) COVERAGE PROVIDED. --The facility shall provide

liability insurance coverage for health care professionals. The

facility shall allow policyholders to select only from policies
wi th deductibl es of $25,000 per claim $50,000 per claim and
$100, 000 per claimand with coverage limts of $250, 000 per

cl ai mand $750, 000 annual aggregate and $1 nmillion per clai mand
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$3 million annual aggregate. To the greatest extent possible,

the terns and conditions of the policies shall be consistent

with terns and conditions conmonly used by professional

liability insurers.
(4) ELIGBILITY; TERM NATI ON. - -

(a) Any health care professional is eligible for coverage

provided by the facility if the professional at all tines

mai ntai ns either:

1. An escrow account consisting of cash or assets eligible

for deposit under s. 625.52 in an anpunt equal to the deductible

anount of the policy; or

2. An unexpired, irrevocable letter of credit, established

pursuant to chapter 675, in an anpunt not |ess than the

deducti bl e ambunt of the policy. The letter of credit shall be

payable to the health care professional as beneficiary upon

presentnent of a final judgnent indicating liability and

awar di ng danages to be paid by the physician or upon presentnent

of a settlenent agreenent signed by all parties to such

agreenent when such final judgnent or settlenent is a result of

a claimarising out of the rendering of, or the failure to

render, nedical care and services. Such letter of credit shal

be nonassi gnabl e and nontransferable. Such letter of credit

shal |l be issued by any bank or savi ngs associ ati on organi zed and

existing under the laws of this state or any bank or savings

associ ation organi zed under the laws of the United States that

has its principal place of business in this state or has a

branch office which is authorized under the laws of this state

or of the United States to receive deposits in this state.

(b) The eligibility of a health care professional for

coverage term nates upon:
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1. The failure of the professional to conply with

par agraph (a);

2. The failure of the professional to tinely pay pren uns

or assessnents; or

3. The commi ssion of any act of fraud in connection with

the policy, as determ ned by the board of governors.

(c) The board of governors, in its discretion, my

reinstate the eligibility of a health care professional whose

eligibility has term nated pursuant to paragraph (b) upon

determ ning that the professional has cone back into conpliance

wi th paragraph (a) or has paid the overdue prem uns or

assessnents. Eligibility may be reinstated in the case of fraud

only if the board determnes that its initial determ nation of

fraud was in error.
(5) PREM UMS; ASSESSMENTS. - -

(a) The facility shall charge the actuarially indicated

rate for the coverage provided plus a conponent for debt service

and shall retain the services of consulting actuaries to prepare

its rate filings. The facility shall not provide dividends to

policyholders, and, to the extent that prem uns are nore than

the anpbunt required to cover clains and expenses, such excess

shall be retained by the facility for paynent of future clains.

In the event of dissolution of the facility, any anpbunts not

required as a reserve for outstanding clains shall be

transferred to the policyholders of record as of the | ast day of

operati on.

(b) In the event that the premuns for a particul ar year

together with any investnent inconme or reinsurance recoveries

attributable to that year, are insufficient to pay |osses

arising out of clains accruing in that year, the facility shal
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| evy assessnents against all of the persons who were its

policyholders in that year in a uniform percentage of prem um

Each policyhol der's assessnent shall be such percentage of the

prem umthat policyholder paid for coverage for the year to

which the insufficiency is attributable.

(c) The policyholder is personally liable for any

assessnment. The failure to tinmely pay an assessnent i s grounds

for suspension or revocation of the policyhol der's professiona

i cense by the appropriate |licensing entity.
(6) REGULATION;, APPLI CABILITY OF OTHER STATUTES. - -

(a) The facility shall operate pursuant to a plan of

operati on approved by order of the Ofice of |nsurance

Regul ati on of the Financial Services Conm ssion. The board of

governors nay at any tine adopt amendnents to the plan of

operation and submt the anendnments to the O fice of |Insurance

Regul ati on for approval.

(b) The facility is subject to regulation by the Ofice of

| nsurance Regul ation of the Financial Services Comm ssion in the

sane nanner as other insurers, except that, in recognition of

the fact that its ability to | evy assessnents against its own

policyholders is a substitute for the protections ordinarily

af forded by such statutory requirenents, the facility is exenpt

fromstatutory requirenents relating to surplus as to

pol i cyhol ders.

(c) The facility is not subject to part Il of chapter 631,

relating to the Florida | nsurance Guaranty Associ ati on.

(d) The Financial Service Conm ssion nay adopt rules to

provide for the regulation of the facility consistent with the

provi sions of this section.

(7) STARTUP PROVI SI ONS. - -
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(a) It is the intent of the Legislature that the facility

begi n providi ng coverage no |later than January 1, 2004.

(b) The Governor and the Chief Financial Oficer shal
make their appointnents to the board of governors of the
facility no later than August 1, 2003. Until the board is

appoi nted, the Secretary of Health may performmnisterial acts

on behalf of the facility as chair of the board of governors.

(c) Until the facility is able to hire pernanent staff and

enter into contracts for professional services, the office of

the Secretary of Health shall provide support services to the

facility.
(d) In order to provide startup funds for the facility,

the board of governors may incur debt or enter into agreenents

for lines of credit, provided that the sole source of funds for

repaynent of any debt is future prem umrevenues of the

facility. The anpunt of such debt or lines of credit nay not

exceed $10 mlli on.

Section 31. Paragraph (c) of subsection (1) of section
627.4147, Florida Statutes, is anended, and paragraph (d) is
added to said subsection, to read:

627.4147 Medical mal practice insurance contracts. --

(1) In addition to any other requirenents inposed by | aw,
each self-insurance policy as authorized under s. 627.357 or
i nsurance policy providing coverage for clains arising out of
the rendering of, or the failure to render, nedical care or
services, including those of the Florida Medical Ml practice
Joint Underwiting Association, shall include:

(c)l. If the insurer is not leaving the state, a clause

requiring the insurer or self-insurer to notify the insured no

| ess than 60 days prior to the effective date of cancellation of
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the policy or contract and, in the event of a determ nation by
the insurer or self-insurer not to renew the policy or contract,
to notify the insured no | ess than 60 days prior to the end of
the policy or contract period. If cancellation or nonrenewal is
due to nonpaynent or |loss of |license, 10 days' notice is
required.

2. |If the insurer is |leaving the state, a clause requiring
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the insurer or self-insurer to notify the insured no | ess than

90 days prior to the effective date of cancellation of the

policy or contract and, in the event of a determ nation by the

i nsurer or self-insurer not to renew the policy or contract, to

notify the insured no | ess than 90 days prior to the end of the

policy or contract period. If cancellation or nonrenewal is due

to nonpaynent or |loss of |icense, 10 days' notice is required.

(d) A clause requiring the insurer or self-insurer to

notify the insured no | ess than 60 days prior to the effective

date of a rate increase. The provisions of s. 627.4133 shal

apply to such notice and to the failure of the insurer to

provi de such notice to the extent not in conflict with this

section.

Section 32. Subsections (1) and (4) and paragraph (n) of
subsection (2) of section 627.912, Florida Statutes, are anended
to read:

627.912 Professional liability clainms and actions; reports
by insurers. --

(1)(a) Each self-insurer authorized under s. 627.357 and
each insurer or joint underwiting association providing
professional liability insurance to a practitioner of nedicine
i censed under chapter 458, to a practitioner of osteopathic

nmedi ci ne |icensed under chapter 459, to a podiatric physician
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| i censed under chapter 461, to a dentist |icensed under chapter

466, to a hospital licensed under chapter 395, to a crisis

stabilization unit licensed under part |V of chapter 394, to a

heal t h mai nt enance organi zation certificated under part | of

chapter 641, to clinics included in chapter 390, to an

anbul atory surgical center as defined in s. 395.002, or to a

menber of The Florida Bar shall report in duplicate to the

Department of Insurance any claimor action for damages for

personal injuries clained to have been caused by error,

om ssion, or negligence in the performance of such insured's

pr of essi onal services or based on a cl ai ned performance of

pr of essi onal services wthout consent, if the claimresulted in:
1.8 A final judgnment in any anount.

2. (b A settlenment in any anount.

Reports shall be filed with the departnent.

(b) In addition to the requirenents of paragraph (a), if

the insured party is |icensed under chapter 395, chapter 458,

chapter 459, chapter 461, or chapter 466, the insurer shal

report in duplicate to the Ofice of Insurance Regul ati on any

ot her disposition of the claim including, but not limted to, a

dismssal. If the insured is |licensed under chapter 458, chapter

459, or chapter 461, any claimthat resulted in a final judgnent

or settlenent in the ampunt of $50,000 or nore shall be reported

to the Departnment of Health no |ater than 30 days follow ng the

occurrence of that event. If the insured is |icensed under

chapter 466, any claimthat resulted in a final judgnent or

settlenent in the amount of $25,000 or nore shall be reported to

the Departnent of Health no |later than 30 days follow ng the
occurrence of that event and—fthetnsuredpartyistHcensed
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b)y. The Departnment of Health shall review each report and

determ ne whether any of the incidents that resulted in the
claimpotentially involved conduct by the |icensee that is
subject to disciplinary action, in which case the provisions of
S. 456.073 shall apply. The Departnent of Health, as part of the
annual report required by s. 456.026, shall publish annual
statistics, without identifying |icensees, on the reports it
receives, including final action taken on such reports by the
Departnent of Health or the appropriate regul atory board.

(2) The reports required by subsection (1) shall contain:

(n) Any other information required by the departnent to
anal yze and eval uate the nature, causes, |ocation, cost, and

damages involved in professional liability cases. The Fi nanci al

Servi ces Conmmi ssion shall adopt by rule requirenents for

additional infornmation to assist the Ofice of |nsurance

Regul ation in its analysis and eval uation of the nature, causes,

| ocation, cost, and danages involved in professional liability

cases reported by insurers under this section.

(4) There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any insurer
reporting hereunder or its agents or enployees or the departnent
or its enployees for any action taken by them under this
section. The departnment may inpose a fine of $250 per day per
case, but not to exceed a total of $10,000 $1000 per case,
agai nst an insurer that violates the requirements of this
section. This subsection applies to clainms accruing on or after

Cct ober 1, 1997.
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Section 33. Section 627.9121, Florida Statutes, is created

to read:

627.9121 Required reporting of clains; penalties.--Each

entity that makes paynent under a policy of insurance, self-

i nsurance, or otherwise in settlenent, partial settlenent, or

sati sfaction of a judgnment in a nmedical nal practice action or

claimthat is required to report infornmation to the Nati onal
Practitioner Data Bank under 42 U . S.C. s. 11131 nust al so report

the sane information to the Ofice of |Insurance Regul ati on. The

of fice shall include such information in the data that it

conpi l es under s. 627.912. The office nust conpile and review

the data coll ected pursuant to this section and nust assess an

adm nistrative fine on any entity that fails to fully conply

with such reporting requirenents.
Section 34. Subsections (2), (3), (4), and (7) and
par agraph (a) of subsection (10) of section 766.106, Florida

Statutes, are anended, and subsections (13), (14), (15), and
(16) are added to said section, to read:
766. 106 Notice before filing action for nedical
mal practice; presuit screening period; offers for adm ssion of
liability and for arbitration; informal discovery; review --
(2)(a) After conpletion of presuit investigation pursuant
to s. 766.203 and prior to filing a claimfor nedical
mal practice, a clainmnt shall notify each prospective defendant
by certified mail, return receipt requested, of intent to

initiate litigation for medical malpractice. Notice to each

prospective defendant nust include, if available, a list of al

known health care providers seen by the clainmant for the

injuries conplai ned of subsequent to the all eged act of

mal practice, a list of all known health care providers during
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the 2-year period prior to the all eged act of nml practice who

treated or evaluated the clainant, and copies of all of the

nedi cal records relied upon by the expert in signing the

affidavit. The requirenent of providing the |ist of known health

care providers may not serve as grounds for inposing sanctions

for failure to provide presuit discovery.

(b) Followng the initiation of a suit alleging nedical
mal practice with a court of conpetent jurisdiction, and service
of the conplaint upon a defendant, the claimnt shall provide a
copy of the conplaint to the Departnent of Health. The
requi rement of providing the conplaint to the Departnent of
Heal th does not inpair the claimant's legal rights or ability to
seek relief for his or her claim The Department of Health shal
revi ew each incident and determ ne whether it involved conduct
by a licensee which is potentially subject to disciplinary
action, in which case the provisions of s. 456.073 apply.

(3)(a) No suit may be filed for a period of 180 96 days
after notice is mailed to any prospective defendant. During the
180- day 90-day period, the prospective defendant's insurer or
self-insurer shall conduct a reviewto determne the liability
of the defendant. Each insurer or self-insurer shall have a
procedure for the pronpt investigation, review, and eval uation
of clainms during the 180-day 90-day period. This procedure shal
i ncl ude one or nore of the foll ow ng:

1. Internal review by a duly qualified clains adjuster;

2. Creation of a panel conprised of an attorney
know edgeabl e in the prosecution or defense of nedical
mal practice actions, a health care provider trained in the sanme
or simlar nedical specialty as the prospective defendant, and a

duly qualified clains adjuster;
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3. A contractual agreenent with a state or |oca

pr of essi onal society of health care providers, which maintains a
nmedi cal review comm ttee;

4. Any other simlar procedure which fairly and pronptly
eval uates the pending claim

Each i nsurer or self-insurer shall investigate the claimin good
faith, and both the claimant and prospective defendant shal
cooperate with the insurer in good faith. If the insurer
requires, a claimnt shall appear before a pretrial screening
panel or before a nedical review commttee and shall submt to a
physi cal exam nation, if required. Unreasonable failure of any
party to conply with this section justifies dism ssal of clains
or defenses. There shall be no civil liability for participation
in a pretrial screening procedure if done without intentional
fraud.

(b) At or before the end of the 180 90 days, the insurer
or self-insurer shall provide the claimant with a response:

1. Rejecting the claim

2. Making a settlenent offer; or

3. Making an offer to arbitrate, in which case liability

is deened adnmtted and arbitration will be held only ef

adm-sston—-of | abiity and forarbitratioen on the issue of

damages. This offer may be nade contingent upon a limt of

gener al damages.

(c) The response shall be delivered to the claimant if not
represented by counsel or to the claimant's attorney, by
certified mail, return receipt requested. Failure of the
prospective defendant or insurer or self-insurer to reply to the

notice within 180 90 days after receipt shall be deened a final
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rejection of the claimfor purposes of this section.

(d) Wthin 30 days after of receipt of a response by a
prospective defendant, insurer, or self-insurer to a clai mant
represented by an attorney, the attorney shall advise the
claimant in witing of the response, including:

1. The exact nature of the response under paragraph (b).

2. The exact terns of any settlenent offer, or adm ssion
of liability and offer of arbitration on damages.

3. The legal and financial consequences of acceptance or
rejection of any settlement offer, or adm ssion of liability,

i ncludi ng the provisions of this section.

4. An evaluation of the tine and |ikelihood of ultimate
success at trial on the nmerits of the claimant's action.

5. An estimation of the costs and attorney's fees of
proceedi ng through trial.

(4) The notice of intent to initiate litigation shall be
served within the tine limts set forth in s. 95 11. However,
during the 180-day 90-day period, the statute of limtations is
tolled as to all potential defendants. Upon stipulation by the
parties, the 180-day 96-day period may be extended and the
statute of limtations is tolled during any such extension. Upon
receiving notice of termnation of negotiations in an extended
period, the clainmnt shall have 60 days or the remai nder of the
period of the statute of limtations, whichever is greater,
Within which to file suit.

(7) Informal discovery may be used by a party to obtain
unsworn statenents, the production of docunents or things, and
physi cal and nental exam nations, as foll ows:

(a) Unsworn statenents.--Any party may require other

parties to appear for the taking of an unsworn statenent. Such
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statenents nmay be used only for the purpose of presuit screening

and are not discoverable or adm ssible in any civil action for
any purpose by any party. A party desiring to take the unsworn
statenent of any party nust give reasonable notice in witing to
all parties. The notice nust state the tinme and place for taking
the statenent and the nane and address of the party to be

exam ned. Unl ess otherw se inpractical, the exam nation of any
party nmust be done at the sane tine by all other parties. Any
party may be represented by counsel at the taking of an unsworn
statenent. An unsworn statenment may be recorded el ectronically,
st enographi cally, or on videotape. The taking of unsworn
statenents is subject to the provisions of the Florida Rules of
Cvil Procedure and nay be term nated for abuses.

(b) Documents or things.--Any party nmay request discovery
of docunents or things. The docunents or things nust be
produced, at the expense of the requesting party, within 20 days
after the date of receipt of the request. A party is required to
produce di scoverabl e docunents or things within that party's
possessi on or control.

(c) Physical and nental exam nations.--A prospective
def endant may require an injured prospective claimnt to appear
for exam nation by an appropriate health care provider. The
def endant shall give reasonable notice in witing to all parties
as to the tine and place for exam nation. Unl ess otherw se
i npractical, a prospective claimant is required to submt to
only one exam nation on behalf of all potential defendants. The
practicality of a single exam nation nust be determ ned by the
nature of the potential claimant's condition, as it relates to
the liability of each potential defendant. Such exam nation

report is available to the parties and their attorneys upon
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paynent of the reasonabl e cost of reproduction and nmay be used

only for the purpose of presuit screening. Qherw se, such
exam nation report is confidential and exenpt fromthe

provi sions of s. 119.07(1) and s. 24(a), Art. | of the State
Constitution.

(d) Witten questions.--Any party nay request answers to

witten questions, the nunber of which nay not exceed 30,

i ncl udi ng subparts. A response nust be made within 20 days after

recei pt of the questions.

(e) Informal discovery.--It is the intent of the

Legi slature that infornmal discovery nay be conducted pursuant to

this subsection by any party without notice to any ot her party.

(10) If a prospective defendant nakes an offer to admt
liability and for arbitration on the issue of danages, the
cl ai mnt has 50 days fromthe date of receipt of the offer to
accept or reject it. The claimnt shall respond in witing to
the insurer or self-insurer by certified mail, return receipt
requested. If the claimant rejects the offer, he or she may then
file suit. Acceptance of the offer of admission of liability and
for arbitration waives recourse to any other renedy by the
parties, and the claimant's witten acceptance of the offer
shall so state.

(a) If rejected, the offer to admt liability and for
arbitration on danages is not admi ssible in any subsequent
[itigation. Upon rejection of the offer to admt liability and

for arbitration, the clainmant has 60 days fromrecei pt of the

rejection of the offer for arbitration, 60 days fromthe date of

t he decl aration of inpasse during presuit nediati on conducted

pursuant to s. 766.1065, or the renminder of the period of the

statute of limtations, whichever period is greater, in which to
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file suit.

(13) In matters relating to professional liability
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i nsurance coverage for nedical negligence, an insurer shall not

be held in bad faith for failure to tinmely pay its policy limts

if it tenders its policy limts and neets all other conditions

of settlenment prior to the conclusion of the presuit screening

period provided for in this section.

(14) Failure to cooperate on the part of any party during

the presuit investigation may be grounds to strike any claim

made, or defense raised, by such party in suit.

(15) In all natters relating to professional liability

i nsurance coverage for nedical negligence, and in determ ning

whet her the insurer acted fairly and honestly towards its

insured with due regard for her or his interest during the

presuit process or after a conplaint has been filed, the

follow ng factors shall be consi dered:

(a) The insurer’s willingness to negotiate with the

cl ai mant ;

(b) The insurer’s consideration of the advice of its

def ense counsel

(c) The insurer’s proper investigation of the claim

(d) Whether the insurer informed the insured of the offer

to settle within the limts of coverage, the right to retain

personal counsel, and risk of litigation;

(e) Whether the insured denied liability or requested that

the case be defended; and

(f) WWether the clainmant | nposed any condition, other than

the tender of the policy |limts, on the settlenent of the claim

(16) The clainmant nust execute a nedical information

rel ease that allows a defendant or his or her |egal
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representative to obtain unsworn statenents of the clainant's

treating physicians, which statenents nust be limted to those

areas that are potentially relevant to the clai mof personal

injury or wrongful death.
Section 35. Section 766.1065, Florida Statutes, is created

to read:

766. 1065 Mandatory staging of presuit investigation and

mandat ory nedi ati on. - -

(1) Wthin 30 days after service of the presuit notice of

intent to initiate nedical nmal practice litigation, each party

shall voluntarily produce to all other parties, wthout being

requested, any and all nedical, hospital, health care, and

enpl oynent records concerning the claimant in the discl osing

party’ s possession, custody, or control, and the disclosing

party shall affirnatively certify in witing that the records

produced include all records in that party’s possession,

custody, or control or that the disclosing party has no nedical,

hospital, health care, or enploynent records concerning the

cl ai mant .

(a) Subpoenas nmay be issued according to the Florida Rul es

of Civil Procedure as though suit had been filed for the limted

pur pose of obtaining copies of nedical, hospital, health care,

and enpl oynent records of the claimant. The party shall indicate

on the subpoena that it is being issued in accordance with the

presuit procedures of this section and shall not be required to

i ncl ude a case nunber.

(b) Nothing in this section shall |limt the ability of any

party to use any other available formof presuit discovery

avai l abl e under this chapter or the Florida Rules of Civil

Pr ocedur e.
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(2) Wthin 60 days after service of the presuit notice of

intent to initiate nedical nmal practice litigation, all parties

nmust be nmade avail able for a sworn deposition. Such deposition

may not be used in a civil suit for nmedical negligence.

(3) Wthin 120 days after service of the presuit notice of

intent to initiate nmedical nml practice litigation, each party’s

corroborating expert, who will otherw se be tendered as the

expert conplying with the affidavit provisions set forth in s.

766. 203, nust be made avail able for a sworn deposition.

(a) The expenses associated with the expert’s tine and

travel in preparing for and attendi ng such deposition shall be

the responsibility of the party retai ning such expert.

(b) An expert shall be deened avail able for deposition if

sui tabl e accommpdati ons can be nade for appearance of said

expert via real-tine video technol ogy.

Section 36. Section 766.1067, Florida Statutes, is created
to read:

766. 1067 Mandatory nediation after suit is filed.--Wthin

120 days after suit being filed, unless such period is extended

by nutual agreenent of all parties, all parties shall attend in-

person nandatory nedi ation in accordance with s. 44.102 if
bi nding arbitration under s. 766.106 or s. 766.207 has not been
agreed to by the parties. The Florida Rules of Cvil Procedure

shall apply to nmediation held pursuant to this section.
Section 37. Section 766.118, Florida Statutes, is created

to read:

766. 118 Determ nation of nonecononm ¢ danages.--Wth

respect to a cause of action for personal injury or w ongful

death resulting froman occurrence of nedical negligence,

i ncludi ng actions pursuant to s. 766.209, damages recoverable
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for nonecononic | osses to conpensate for pain and suffering,

i nconveni ence, physical inpairnent, nmental anguish,

di sfigurenment, |oss of capacity for enjoynent of life, and al

ot her nonecononi ¢ danages shall not exceed $250, 000, regardl ess

of the nunber of claimants or defendants involved in the action.

Section 38. Subsections (3), (5), (7), and (8) of section
766. 202, Florida Statutes, are anended to read:

766. 202 Definitions; ss. 766.201-766.212.--As used in ss.
766. 201-766. 212, the term

(3) "Econom c damages" neans financial |osses that whieh

woul d not have occurred but for the injury giving rise to the
cause of action, including, but not limted to, past and future
medi cal expenses and 80 percent of wage | oss and | oss of earning

capacity, to the extent the claimant is entitled to recover such

damages under general law, including the Wongful Death Act

(5) "Medical expert" neans a person famliar with the

eval uation, diagnhosis, or treatnent of the nedical condition at

i ssue who:

(a) Is duly and regularly engaged in the practice of his
or her profession, whe holds a health care professional degree
froma university or college, and has had special professiona
trai ning and experience; or

(b) Has ene—pessessed—of special health care know edge or
skill about the subject upon which he or she is called to

testify or provide an opinion.

Such expert shall certify that he or she has simlar credentials

and expertise in the area of the defendant's particul ar practice

or specialty, if the defendant is a specialist.

(7) "Noneconom c damages" nmeans nonfinanci al | osses which
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woul d not have occurred but for the injury giving rise to the

cause of action, including pain and suffering, inconvenience,
physi cal inpairnment, nmental anguish, disfigurenent, |oss of
capacity for enjoynment of |life, and other nonfinancial |osses,

to the extent the claimant is entitled to recover such dannges

under general l|aw, including the Wongful Death Act.

(8) "Periodic paynent" nmeans provision for the structuring

of future econom ¢ and future nonecononi ¢ damages paynents, in

whole or in part, over a period of tine, as follows:

(a) A specific finding nust be nmade of the dollar anount

of periodic paynments which will conpensate for these future
damages after offset for collateral sources and after having
been reduced to present val ue shal—bewmade. A periodi c paynent

must be structured to last as long as the claimant |ives or the

condition of the clainmant for which the award was made persi sts,

whi chever may be shorter, but without regard for the nunber of
years for which future damages are awarded Fhetotal—dollar

(b) A defendant that elects to nake periodic paynents of

either or both future econom ¢ and future noneconom c | osses nay

contractually obligate a conpany that is authorized to do

business in this state and rated by A.M Best Conpany as "A+" or

hi gher to nake those periodic paynents on its behal f. Upon a

joint petition by the defendant and the conpany that is

contractually obligated to make the periodi c paynents, the court

shal | di scharge the defendant fromany further obligations to

the claimant for those future econom ¢ and future noneconom C

danages that are to be paid by that conpany by periodic
paynents.
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(c) A bond or security may not be required of any

def endant or conpany that is obligated to make peri odi c paynents

pursuant to this section; however, if, upon petition by a

clai mant who is receiving periodic paynments pursuant to this

section, the court finds that there is substantial, conpetent

evidence that the defendant that is responsible for the periodic

paynents cannot adequately ensure full and continuous paynments

t hereof or that the conpany that is obligated to make the

paynents has been rated by A M Best Conpany as "B+" or |ower,

and that doing so is in the best interest of the claimnt, the

court may require the defendant or the conpany that is obligated

to nake the periodic paynents to provide such additiona

financial security as the court determ nes to be reasonabl e

under the circunstances.

(d) The provision for the periodic paynments nust specify

the recipient or recipients of the paynents, the address to

whi ch the paynents are to be delivered, and the anmount and

intervals of the paynents; however, in any one year, any paynent

or paynents may not exceed the anpunt intended by the trier of

fact to be awarded each year, offset for collateral sources. A

peri odi ¢ paynent may not be accel erated, deferred, increased, or

decreased, except by court order based upon the nutual consent

and agreenent of the claimant, the defendant, whether or not

di scharged, and the conpany that is obligated to nmake the

periodi c paynents, if any; nor may the clainant sell, nortgage,

encunber, or anticipate the periodic paynents or any part

t hereof, by assignnment or ot herw se. Fhe-defendant—shallbe
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Section 39. Subsections (2) and (3) of section 766. 203,
Florida Statutes, are anended to read:

766. 203 Presuit investigation of nedical negligence clains
and defenses by prospective parties.--

(2) Prior to issuing notification of intent to initiate
nmedi cal mal practice litigation pursuant to s. 766.106, the
cl ai mant shall conduct an investigation to ascertain that there
are reasonabl e grounds to believe that:

(a) Any naned defendant in the litigation was negligent in
the care or treatnent of the claimnt; and

(b) Such negligence resulted in injury to the clai mant.

Corroboration of reasonable grounds to initiate nedical
negligence litigation shall be provided by the claimant's

subm ssion of a verified witten nedical expert opinion froma
nmedi cal expert as defined in s. 766.202(5), at the tine the

notice of intent to initiate litigation is nailed, which
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statenment shall corroborate reasonabl e grounds to support the

cl ai m of nedi cal negligence. This opinion and statenent are

subj ect to discovery.

(3) Prior toissuing its response to the claimant's notice
of intent to initiate l[itigation, during the tinme period for
response authorized pursuant to s. 766.106, the defendant or the
defendant's insurer or self-insurer shall conduct an
investigation to ascertain whether there are reasonabl e grounds
to believe that:

(a) The defendant was negligent in the care or treatnent
of the claimnt; and

(b) Such negligence resulted in injury to the claimant.

Corroboration of |lack of reasonable grounds for nedical
negligence litigation shall be provided with any response
rejecting the claimby the defendant's subm ssion of a verified
written nmedical expert opinion froma nedical expert as defined
ins. 766.202(5), at the tine the response rejecting the claim
is mailed, which statenment shall corroborate reasonabl e grounds
for lack of negligent injury sufficient to support the response

denying negligent injury. This opinion and statenent are subject

to di scovery.

Section 40. Subsections (2), (3), and (7) of section
766.207, Florida Statutes, are anended to read:

766. 207 Voluntary binding arbitration of nedical

negl i gence cl ai ns. --

(2) Upon the conpletion of presuit investigation with
prelimnary reasonabl e grounds for a nedical negligence claim
intact, the parties nay el ect to have danages deternined by an

arbitration panel. Such election may be initiated by either
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party by serving a request for voluntary binding arbitration of

damages within 180 90 days after service of the claimant's
notice of intent to initiate litigation upon the defendant. The
evidentiary standards for voluntary binding arbitration of

medi cal negligence clains shall be as provided in ss.
120.569(2)(g) and 120.57(1)(c).

(3) Upon receipt of a party's request for such
arbitration, the opposing party may accept the offer of
voluntary binding arbitration within 30 days. However, in no
event shall the defendant be required to respond to the request
for arbitration sooner than 180 90 days after service of the
notice of intent to initiate litigation under s. 766.106. Such
acceptance within the tine period provided by this subsection
shall be a binding commtnent to conply with the decision of the
arbitration panel. The liability of any insurer shall be subject
to any applicable insurance policy limts.

(7) Arbitration pursuant to this section shall preclude
recourse to any other renedy by the clai mant agai nst any
partici pating defendant, and shall be undertaken with the

under standi ng that danages shall be awarded as provided by

general law, including the Wongful Death Act, subject to the

followng limtations:

(a) Net econom c damages shall be awardabl e, including,
but not limted to, past and future nedical expenses and 80
percent of wage | oss and | oss of earning capacity, offset by any
col | ateral source paynents.

(b) Noneconom ¢ danmages shall be |imted to a maxi num of
$250, 000 per incident, and shall be cal cul ated on a percentage
basis with respect to capacity to enjoy life, so that a finding

that the claimant's injuries resulted in a 50-percent reduction
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in his or her capacity to enjoy life would warrant an award of

not nore than $125, 000 nonecononi ¢ danages.

(c) Danages for future econom c |osses shall be awarded to
be paid by periodic paynments pursuant to s. 766.202(8) and shall
be offset by future collateral source paynents.

(d) Punitive damages shall not be awarded.

(e) The defendant shall be responsible for the paynent of
interest on all accrued damages with respect to which interest
woul d be awarded at trial.

(f) The defendant shall pay the claimnt's reasonable
attorney's fees and costs, as determ ned by the arbitration
panel, but in no event nore than 15 percent of the award,
reduced to present val ue.

(g) The defendant shall pay all the costs of the
arbitration proceeding and the fees of all the arbitrators other
than the adm nistrative |aw judge.

(h) Each defendant who submts to arbitration under this
section shall be jointly and severally liable for all damages
assessed pursuant to this section.

(1) The defendant's obligation to pay the claimnt's
damages shall be for the purpose of arbitration under this
section only. A defendant's or claimant's offer to arbitrate
shall not be used in evidence or in argunment during any
subsequent litigation of the claimfollow ng the rejection
t her eof .

(j) The fact of nmaking or accepting an offer to arbitrate
shall not be adm ssible as evidence of liability in any
coll ateral or subsequent proceeding on the claim

(k) Any offer by a claimant to arbitrate nust be nmade to

each defendant agai nst whomthe clai mant has nmade a claim Any
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offer by a defendant to arbitrate nust be nade to each cl ai mant

who has joined in the notice of intent to initiate litigation,
as provided in s. 766.106. A defendant who rejects a claimnt's
offer to arbitrate shall be subject to the provisions of s.
766.209(3). A claimant who rejects a defendant's offer to
arbitrate shall be subject to the provisions of s. 766.209(4).
(1) The hearing shall be conducted by all of the
arbitrators, but a majority may determ ne any question of fact
and render a final decision. The chief arbitrator shall decide

all evidentiary matters.

The provisions of this subsection shall not preclude settlenent
at any time by nutual agreenent of the parties.

Section 41. Section 766.213, Florida Statutes, is created
to read:

766.213 Periodic paynment of damages upon death of

claimant. --Any portion of a periodic paynent nade pursuant to a

settlenment or jury award or pursuant to nediation or arbitration

which is attributable to nmedi cal expenses that have not yet been

incurred shall term nate upon the death of the claimant. Any

out st andi ng nedi cal expenses incurred prior to the death of the

claimant shall be paid fromthat portion of the periodic paynent

attri butable to nedical expenses.
Section 42. Subsection (4) is added to section 768. 041,
Florida Statutes, to read:

768. 041 Rel ease or covenant not to sue. --

(4)(a) At trial pursuant to a suit filed under chapter

766, or at trial pursuant to s. 766.209, if any defendant shows

the court that the plaintiff, or his or her |egal

representative, has delivered a witten rel ease or covenant not
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to sue to any person in partial satisfacti on of the danages sued

for, the court shall set off this ambunt fromthe total anbunt

of the damages set forth in the verdict and before entry of the

final judgnent.

(b) The anmpbunt of the setoff pursuant to this subsection

shall include all sums received by the plaintiff, including

econom ¢ and noneconom ¢ damages, costs, and attorney's fees.
Section 43. Section 768.77, Florida Statutes, is anmended

to read:
768.77 Iltem zed verdict. --

(1) Except as provided in subsection (2), in any action to

which this part applies in which the trier of fact determ nes
that liability exists on the part of the defendant, the trier of
fact shall, as a part of the verdict, item ze the anbunts to be
awarded to the claimant into the foll ow ng categories of
damages:

(a)H Anmounts intended to conpensate the claimnt for
econom c | osses;

(b)&2> Amunts intended to conpensate the claimnt for
noneconom ¢ | osses; and

()3 Anmpunts awarded to the claimant for punitive
damages, if applicable.

(2) In any action for damages based on personal injury or

wrongful death arising out of nedical nmlpractice, whether in

tort or contract, to which this part applies in which the trier

of fact determnes that liability exists on the part of the

defendant, the trier of fact shall, as a part of the verdict,

item ze the amounts to be awarded to the claimant into the

foll owi ng categories of danages:

(a) Anmpunts intended to conpensate the claimant for:
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1. Past economc | osses; and

2. Future economc | osses, not reduced to present value,

and the nunber of years or part thereof which the award is

i ntended to cover;

(b) Anmpunts intended to conpensate the clai mant for:

1. Past nonecononmc | osses; and

2. Future noneconom c | osses and the nunber of years or

part thereof which the award is intended to cover; and

(c) Amunts awarded to the claimant for punitive danages,

i f applicable.

Section 44. Subsection (2) and paragraph (a) of subsection
(1) of section 768.78, Florida Statutes, is anended to read:

768.78 Alternative nethods of paynment of damage awards. --

(1)(a) In any action to which this part applies in which
the court determ nes that an award to conpensate the cl ai mant
i ncludes future econonic | osses which exceed $250, 000, paynent
of ampunts intended to conpensate the claimant for these |osses
shal |l be nmade by one of the follow ng neans, unless an
alternative nethod of paynment of danmges is provided in this
section:

1. The defendant may make a | unp-sum paynent for al
damages so assessed, with future econom c | osses and expenses
reduced to present val ue; or

2. Subject to the provisions of this subsection, the court
shall, at the request of either party, unless the court
determ nes that manifest injustice would result to any party,
enter a judgnent ordering future econom c danages, as item zed
pursuant to s. 768.77(1)(a), in excess of $250,000 to be paid in
whol e or in part by periodic paynents rather than by a | unp-sum
payment .
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(2)(a) In any action for danages based on personal injury

or wongful death arising out of nedical mal practice, whether in
tort or contract, in which the trier of fact nakes an award to
conpensate the claimant for future econom c or future

nonecononi ¢ | osses, paynent of anmounts intended to conpensate

the claimant for these future | osses shall be made by one of the
foll ow ng neans:

1. The defendant may elect to make a | unp-sum paynent for
either or both the all—damnges—so—assessed—w-th future econom c
and future nonecononm c |osses after offset for collateral
sources and after having been and-expenses reduced to present

val ue by the court based upon conpetent, substantial evidence

presented to it by the parties; or

2. The defendant, if determ ned by the court to be

financially capable or adequately insured, may elect to use

periodic paynments to satisfy in whole or in part the assessed

future econom c and future nonecononi c | osses awarded by the

trier of fact after offset for collateral sources for so |long as

the claimant lives or the condition for which the award was made

persi sts, whichever period nay be shorter, but w thout regard

for the nunber of years awarded by the trier of fact. The court

shall review and, unless clearly unresponsive to the future

needs of the claimnt, approve the anmounts and schedul e of the

peri odi ¢ paynents proposed by the defendant. Upon notion of the

def endant, whether or not discharged fromany obligation to nmake

t he paynents pursuant to paragraph (b), and the establishnment by

substantial, conpetent evidence of either the death of the

claimant or that the condition for which the award was nmade no

| onger persists, the court shall enter an order ternm nating the

periodi ¢ paynents effective as of the date of the death of the
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claimant or the date the condition for which the award was nade

no | onger persi sted.

(b) A defendant that elects to nmake periodi ¢ paynents of

either or both future econom ¢ and future noneconom c | osses nay

contractually obligate a conpany that is authorized to do

business in this state and rated by A M Best Conpany as "A+" or

hi gher to make those periodi c paynents on its behalf. Upon a

joint petition by the defendant and the conpany that is

contractually obligated to make the periodi c paynents, the court

shal | discharge the defendant fromany further obligations to

the claimant for those future econonic and future noneconom C

danmages that are to be paid by that conpany by periodic

paynents.
(c) Upon notice of a defendant's el ection to nake periodic

paynments pursuant hereto, the clainant nay request that the

court nodify the periodic paynents to reasonably provide for

attorney's fees; however, a court nay not make any such

nodi fication that would i ncrease the anount the defendant woul d

have been obligated to pay had no such adjustnent been nade.

(d) A bond or security nay not be required of any

def endant or conpany that is obligated to make periodi ¢ paynents

pursuant to this section; however, if, upon petition by a

claimant who is receiving periodic paynents pursuant to this

section, the court finds that there is substantial, conpetent

evidence that the defendant that is responsible for the periodic

paynents cannot adequately ensure full and continuous paynents

t hereof or that the conpany that is obligated to nake the

paynents has been rated by A.M Best Conpany as "B+" or |ower,

and that doing so is in the best interest of the clainmant, the

court may require the defendant or the conpany that is obligated
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to make the periodi c paynents to provide such additiona

financial security as the court determ nes to be reasonabl e

under the circunstances.

(e) The provision for the periodic paynents nust specify

the recipient or recipients of the paynents, the address to

whi ch the paynents are to be delivered, and the anount and

intervals of the paynents; however, in any one year, any paynent

or paynments nay not exceed the anmount intended by the trier of

fact to be awarded each year, offset for collateral sources. A

periodi ¢ paynent may not be accel erated, deferred, increased, or

decreased, except by court order based upon the nutual consent

and agreenent of the clai nant, the defendant, whether or not

di scharged, and the conpany that is obligated to nmake the

periodi c paynents, if any; nor may the claimant sell, nortgage,

encunber, or anticipate the periodic paynents or any part

t hereof , by assignnent or otherw se.

(f) For purposes of this section, the term"periodic

paynent” neans the paynent of noney or delivery of other

property to the clainant at regular intervals.

(g) It is the intent of the Legislature to authorize and

encourage the paynent of awards for future econom c and future

noneconom c | osses by periodic paynents to neet the continui ng

needs of the patient while elimnating the msdirection of such

funds for purposes not intended by the trier of fact court
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Section 45. Subsection (5) of section 768.81, Florida
Statutes, is anended to read:

768.81 Conparative fault.--

(5) Notwithstanding anything in lawto the contrary, in an
action for damages for personal injury or wongful death arising

out of nedical mal practice, whether in contract or tort, when—-ah

to—ateachinghospitalas detinedin-s—408- 07— the court shall
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enter judgnment agaihst—theteaching—hospital on the basis of

each sueh party's percentage of fault and not on the basis of
t he doctrine of joint and several liability.

Section 46. Section 1004.08, Florida Statutes, is created
to read:

1004. 08 Patient safety instructional requirenents.--Every

public school, college, and university that offers degrees in

nmedi cine, nursing, and allied health shall include in the

curricul a applicable to such degrees naterial on patient safety,

i ncludi ng patient safety inprovenent. Materials shall include,

but need not be limted to, effective comunication and

t eamnwor k; epidem ol ogy of patient injuries and nedical errors;

vigilance, attention, and fatigue; checklists and i nspections;

autonmati on and technol ogi cal and conputer support; psychol ogi cal

factors in human error; and reporting systens.
Section 47. Section 1005.07, Florida Statutes, is created
to read:

1005.07 Patient safety instructional requirenents.--Every

nonpublic school, college, and university that offers degrees in

nmedi cine, nursing, and allied health shall include in the

curricul a applicable to such degrees naterial on patient safety,

i ncludi ng patient safety inprovenent. Materials shall include,

but need not be limted to, effective communication and

t eamnor k; epidem ol ogy of patient injuries and nedical errors;

vigi |l ance, attention, and fatigue; checklists and inspections;

autonati on and technol ogi cal and conputer support; psychol ogi cal

factors in human error; and reporting systens.
Section 48. (1) The Departnent of Health shall study and

report to the Legislature as to whether nedical review panels

shoul d be included as part of the presuit process in nedical
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mal practice litigation. Medical review panels review a nedi ca

mal practice case during the presuit process and make judgnents

on the nerits of the case based on established standards of care

with the intent of reducing the nunber of frivolous clains. The

panel's report could be used as adm ssi bl e evidence at trial or

for other purposes. The departnent's report shoul d address:

(a) Hi storical use of nedical review panels and siml ar

pretrial progranms in this state, including the nediation panels

created by chapter 75-9, Laws of Florida.

(b) Constitutional issues relating to the use of nedica

revi ew panel s.

(c) The use of nedical review panels or simlar prograns

in other states.

(d) Whether nedical review panels or simlar panels should

be created for use during the presuit process.

(e) Oher recomendations and infornation that the

depart ment deens appropri ate.

(f) In submtting its report with respect to (a)-(c), the

Departnent should identify at a m ni num

1. The percentage of nedical mal practice clainms submtted

to the panels during the tine period the panels were in

exi st ence.

2. The percentage of clains that were settled while the

panel s were in existence and the percentage of clains that were

settled in the 3 years prior to the establishnent of such panels

or, for each panel which no |onger exists, 3 years after the

di ssol uti on of such panels.

3. In those state where panel s have been di sconti nued,

whet her additional safeguards have been inplenented to avoid the

filing of frivolous |awsuits and what those additi onal
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saf eguards are.

4. How the rates for nedical mal practice insurance in

states utilizing such panels conpares with the rates in states

not utilizing such panels.

5. Wiether, and to what extent, a finding by a panel is

subject to review and the burden of proof required to overcone a

finding by the panel.

(2) If the departnent finds that nedical review panels or

a simlar structure should be created in this state, it shal

include draft legislation to inplenent its recomendations in

its report.

(3) The departnent shall submt its report to the Speaker

of the House of Representatives and the President of the Senate
no | ater than Decenber 31, 2003.
Section 49. (1) The Agency for Health Care Admi nistration

shal | conduct or contract for a study to deterni ne what

information is nost feasible to provide to the public conparing

state-licensed hospitals on certain inpatient quality indicators

devel oped by the federal Agency for Heal thcare Research and

Quality. Such indicators shall be designed to identify

i nformati on about specific procedures perforned in hospitals for

which there is strong evidence of alink to quality of care. The

Agency for Health Care Administration or the study contractor

shall refer to the hospital quality reports published in New

York and Texas as gui des during the eval uation.

(2) The followi ng concepts shall be specifically addressed

in the study report:

(a) Whether hospital discharge data about services can be

transl ated i nto understandabl e and neani ngful information for

t he public.
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(b) Whether the foll ow ng neasures are useful consuner

guides relating to care provided in state-licensed hospitals:

1. Inpatient nortality for nedical conditions;

2. Inpatient nortality for procedures;

3. Uilization of procedures for which there are questions

of overuse, underuse, or m suse; and

4. Vol une of procedures for which there is evidence that a

hi gher vol unme of procedures is associated with |ower nortality.

(c) Whether there are quality indicators that are

particularly useful relative to the state's uni qgue denpgraphi cs.
(d) Whether all hospitals should be included in the

conpari son.

(e) The criteria for conparison

(f) Whether conparisons are best within netropolitan

statistical areas or sone ot her geographic configuration.

(g) ldentification of several Internet websites on which

such a report should be published to achi eve the broadest

di ssenmi nation of the information.
(3) The Agency for Health Care Adm nistration shal
consider the input of all interested parties, including

hospi tal s, physicians, consuner organi zati ons, and patients, and

submt the final report to the Governor and the presiding

officers of the Legislature by January 1, 2004.

Section 50. Conprehensive study and report on the creation

of a Patient Safety Authority. --
(1) The Agency for Health Care Adm nistration, in

consultation with the Departnent of Health, is directed to study

the need for, and the inplenentation requirenents of,

establishing a Patient Safety Authority. The authority woul d be

responsi ble for performng activities and functions designed to
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i nprove patient safety and the quality of care delivered by

health care facilities and health care practitioners.

(2) In undertaking its study, the agency shall exanm ne and

eval uate a Patient Safety Authority that would, either directly

or by contract:

(a) Analyze information concerning adverse incidents

reported to the Agency for Health Care Adm nistration pursuant

to s. 395.0197, Florida Statutes, for the purpose of

reconmendi ng changes in practices and procedures that nmay be

i npl enented by health care practitioners and health care

facilities to prevent future adverse incidents.

(b) Collect, analyze, and evaluate patient safety data

submtted voluntarily by a health care practitioner or health

care facility. The authority would conmmunicate to health care

practitioners and health care facilities changes in practices

and procedures that nmay be i npl enented for the purpose of

i nproving patient safety and preventing future patient safety

events fromresulting in serious injury or death. At a mninum

the authority woul d:

1. Be designed and operated by an individual or entity

wi th denonstrated expertise in health care quality data and

systens analysis, health infornati on nmanagenent, systens

t hi nki ng and anal ysis, human factors analysis, and

identification of |atent and acti ve errors.

2. Include procedures for ensuring its confidentiality,

ti neliness, and i ndependence.

(c) Foster the devel opnent of a statew de el ectronic

infrastructure, which would be inplenented i n phases over a

mul tiyear period, that is designhed to i nprove patient care and

the delivery and quality of health care services by health care
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facilities and practitioners. The el ectronic infrastructure

woul d be a secure platformfor conmrmuni cati on and the sharing of

clinical and other data, such as business data, anobng providers

and between patients and providers. The el ectronic

infrastructure would include a core electronic nedical record.

Heal th care providers woul d have access to individual electronic

medi cal records, subject to the consent of the individual. The

right, if any, of other entities, including health insurers and

researchers, to access the records would need further

exam nati on and eval uati on by the agency.

(d) Foster the use of conputerized physician nedi cation

ordering systens by hospitals that do not have such systens and

devel op protocols for these systens.

(e) |Inplenent paragraphs (c¢) and (d) as a denpnstration

project for Medicaid recipients.

(f) Ildentify best practices and share this infornmation

wth health care providers.

(g) Engage in other activities that inprove health care

quality, inprove the diagnosis and treatnent of di seases and

nmedi cal conditions, increase the efficiency of the delivery of

health care services, increase admnistrative efficiency, and

i ncrease access to quality health care services.

(3) The agency shall al so consider ways in which a Patient

Safety Authority would be able to facilitate the devel opnment of

no-fault denpnstration projects as neans to reduce and prevent

nmedi cal errors and pronote patient safety.

(4) The agency shall seek information and advice from and

consult with hospitals, physicians, other health care providers,

attorneys, consuners, and individuals involved with and

know edgeabl e about patient safety and quality-of-care
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initiatives.

(5) In evaluating the need for, and the operation of, a

Patient Safety Authority, the agency shall determ ne the costs

of inplenenting and adm nistering an authority and suggest

fundi ng sources and nechani sns.

(6) The agency shall conplete its study and i ssue a report

to the Legislature by February 1, 2004. In its report, the

agency shall include specific findings, recommendati ons, and

proposed | egi sl ati on.

Section 51. The Ofice of Program Policy Anal ysis and

Governnment Accountability shall conplete a study of the

eligibility requirenents for a birth to be covered under the

Fl orida Birth-Rel ated Neurol ogical Injury Conpensation

Associ ation and submt a report to the Legislature by January 1,

2004, recomrendi ng whether the statutory criteria for a claimto

qualify for referral to the Florida Birth-Rel ated Neurol ogi cal

| njury Conpensation Association under s. 766.302, Florida

Statutes, should be nodified.

Section 52. Civil immunity for nmenbers of or consultants

to certain boards, committees, or other entities.--

(1) Each nenber of, or health care professional consultant

to, any commttee, board, group, conm ssion, or other entity

shall be imune fromcivil liability for any act, decision,

onm ssion, or utterance done or nade in performance of his or her

duties while serving as a menber of or consultant to such

committee, board, group, commi ssion, or other entity established

and operated for purposes of quality inprovenent review,

eval uation, and planning in a state-licensed health care

facility. Such entities nust function primarily to review,

eval uate, or nmake recomendations relating to:
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(a) The duration of patient stays in health care

facilities;

(b) The professional services furnished with respect to

the nedical, dental, psychol ogical, podiatric, chiropractic, or

optonetric necessity for such services;

(c) The purpose of pronoting the nost efficient use of

avail able health care facilities and services;

(d) The adequacy or quality of professional services;

(e) The conpetency and qualifications for professional

staff privileges;

(f) The reasonabl eness or appropri ateness of charges nade

by or on behalf of health care facilities; or

(g) Patient safety, including entering into contracts with

pati ent safety organi zati ons.

(2) Such commttee, board, group, comm ssion, or other

entity nust be established in accordance with state law or in

accordance with requirenents of the Joint Conm ssion on

Accreditati on of Healthcare Organi zations, established and duly

constituted by one or nore public or licensed private hospitals

or behavioral health agencies, or established by a governnental

agency. To be protected by this section, the act, decision,

om ssion, or utterance nay not be made or done in bad faith or

with malicious intent.

Section 53. The Ofice of Program Policy Anal ysis and

Governnment Accountability and the Ofice of the Auditor General

must jointly conduct an audit of the Departnent of Health's

health care practitioner disciplinary process and cl osed cl ai ns

that are filed with the departnent under section 627.912,

Florida Statutes. The Ofice of Program Policy Anal ysis and

Government Accountability and the Ofice of the Auditor General
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shall submit a report to the Legislature by January 1, 2005.

Section 54. No later than Septenber 1, 2003, the

Departnent of Health shall convene a wor kgroup to study the

current healthcare practitioner disciplinary process. The

wor kgroup shall include a representative of the Admnistrative

Law section of The Florida Bar, a representative of the Health

Law section of The Florida Bar, a representative of the Florida

Medi cal Association, a representative of the Florida Osteopathic

Medi cal Association, a representative of the Florida Dental

Associ ation, a nenber of the Florida Board of Medici ne who has

served on the probabl e cause panel, a nenber of the Board of

Ost eopat hi ¢ Medi ci ne who has served on the probabl e cause panel,

and a nenber of the Board of Dentistry who has served on the

probabl e cause panel. The workgroup shall al so include one

consunmer nenber of the Board of Medicine. The Departnent of

Heal th shall present the findi ngs and reconendations to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives no later than January 1, 2004. The

sponsoring organi zations shall assune the costs of their

representatives.

Section 55. If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of the act which can be given effect wi thout the

invalid provision or application, and to this end the provisions

of this act are decl ared sever abl e.

Section 56. |If any | aw anended by this act was al so

anended by a | aw enacted at the 2003 Regul ar Session of the

Legi sl ature or at the 2003 Special Session A of the Legislature,

such laws shall be construed as if they had been enacted at the
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sane session of the Legislature, and full effect shall be given

to each if possi bl e.
Section 57. This act shall take effect upon becom ng | aw

and shall apply to any action arising froma nedical nal practice
claiminitiated by a notice of intent to litigate received by a
potential defendant in a medical malpractice case on or after

t hat date.
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