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| D A H O U S E O F R EPRETSENTAT.I
HB 0001D 2003
A bill to be entitled
An act relating to nedical incidents; providing

| egi slative findings; amending s. 391.025, F.S.; providing
that the Children's Medical Services Act applies to
infants receiving conpensation under the Florida Birth-
Rel at ed Neurol ogical Injury Conpensation Plan; anending s.
391.029, F.S.; providing that infants receiving
conpensation under the Florida Birth-Rel ated Neurol ogi cal

I njury Conpensation Plan are eligible for the Children's
Medi cal Services program requiring the plan to reinburse
the program for certain costs; creating s. 395.0056, F.S.;
requiring the Agency for Health Care Adm nistration to
review conplaints submtted if the defendant is a
hospital; amending s. 395.0191, F.S.; deleting requirenent
that persons act in good faith to avoid liability or
discipline for their actions regarding the awardi ng of
staff nmenbership or clinical privileges; anending s.
395.0197, F.S.; revising provisions relating to internal
ri sk managenent prograns; requiring a systemfor
notification of patients that are the subject of an
adverse incident; requiring additional reports to and by
the Departnent of Health and the Agency for Health Care
Adm ni stration; repealing s. 395.0198, F.S., relating to
public records exenptions for notification of adverse
incidents; creating s. 395.1012, F.S.; requiring
hospital s, anbul atory surgical centers, and nobile
surgical facilities to establish patient safety plans,
officers, and coonmittees; creating s. 395.1051, F.S.;
requiring certain facilities to notify patients about

adverse incidents under specified conditions; anmending s.
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456.013, F.S.; requiring certain information to be
included in courses for certain health care practitioners
relating to prevention of nedical errors; amending s.

456. 025, F.S.; elimnating certain restrictions on the
setting of licensure renewal fees for health care
practitioners; amending s. 456.039, F.S.; providing
additional information required to be furnished to the
Departnment of Health for |icensure purposes; anending s.
456.041, F.S., relating to practitioner profiles;
requiring the Department of Health to conpile certain
specified information in a practitioner profile;
establishing a tinmefrane for certain health care
practitioners to report specified information; providing
for disciplinary action and a fine for untinely

subm ssions; deleting provisions that provide that a
profile need not indicate whether a crimnal history check
was perforned to corroborate information in the profile;
aut hori zing the departnent or regulatory board to
investigate any infornmation received; requiring the
departnent to provide an easy-to-read narrative

expl anati on concerning final disciplinary action taken
against a practitioner; requiring a hyperlink to each
final order on the departnent's website which provides

i nformation about disciplinary actions; requiring the
departnment to provide a hyperlink to certain conparison
reports pertaining to clains experience; requiring the
departnment to include the date that a reported

di sciplinary action was taken by a licensed facility and a
characterization of the practitioner's conduct that

resulted in the action; deleting provisions requiring the
Page 2 of 174

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR

O

61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90

I D A H O U S E O F R E P RESENTATI

HB 0001D 2003

departnment to consult with a regul atory board before
including certain information in a health care
practitioner's profile; providing for a penalty for
failure to conply with the timeframe for verifying and
correcting a practitioner profile; requiring the
departnent to add a statenment to a practitioner profile
when the profile informati on has not been verified by the
practitioner; requiring the departnent to provide, in the
practitioner profile, an explanation of disciplinary
action taken and the reason for sanctions inposed;
requiring the departnent to include a hyperlink to a
practitioner's website when requested; providing that
practitioners |icensed under ch. 458 or ch. 459, F. S,
shall have claiminformation concerning an i ndemity
paynent greater than a specified anmount posted in the
practitioner profile; amending s. 456.042, F.S.; providing
for the update of practitioner profiles; designating a
timeframe within which a practitioner nust submt new
information to update his or her profile; amending s.

456. 049, F.S.; revising requirenents for the reporting of
clainms; providing that such reports shall be nade to the
O fice of Insurance Regul ation rather than the Depart nent
of Health; amending s. 456.051, F.S.; establishing the
responsibility of the Departnent of Health to provide
reports of professional liability actions and
bankruptcies; requiring the departnment to include such
reports in a practitioner's profile within a specified
period; deleting an obsol ete cross reference; anending s.
456. 057, F.S.; authorizing the Departnment of Health to

utilize subpoenas to obtain patient records w thout
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patients' consent under certain circunstances; creating s.
456. 0575, F.S.; requiring |licensed health care
practitioners to notify patients about adverse incidents
under certain conditions; anending s. 456.072, F.S.;
providing for determ ning the anmount of any costs to be
assessed in a disciplinary proceedi ng; anending s.

456. 073, F.S.; authorizing the Departnent of Health to

i nvestigate certain paid clains nmade on behal f of
practitioners |icensed under ch. 458 or ch. 459, F. S ;
extending the time for the Departnent of Health to refer a
request for an adm nistrative hearing; providing that
certain findings are not findings of fact and reserving
such determ nations to the regul atory boards or the
Departnment of Health when there is no board; elininating
the requirenent for certain formal hearings; anending s.
456. 077, F.S.; revising provisions relating to designation
of certain citation violations; anending s. 456.078, F.S.;
revising provisions relating to designation of certain
nmedi ati on of fenses; anending s. 458.320, F.S., relating to
financial responsibility requirements for nedica
physi ci ans; requiring naintenance of financi al
responsibility as a condition of |icensure of physicians;
provi ding for paynent of any outstanding judgnments or
settlements pending at the time a physician is suspended
by the Departnent of Health; requiring the departnent to
suspend the |icense of a nedical physician who has not
paid, up to the anobunts required by any applicable
financial responsibility provision, any outstanding
judgnent, arbitration award, other order, or settlenent;

prohi biting the expenditure of certain funds for defense
Page 4 of 174

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR

O

121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149

150

I D A H O U S E O F R E P RESENTATI

HB 0001D 2003

expenditures; correcting a cross reference; amendi ng s.
458. 331, F.S., relating to grounds for disciplinary action
agai nst a physician; redefining the term"repeated

mal practice"; revising the mninum anount of a claim
against a licensee which will trigger a departnental
investigation; requiring admnistrative orders issued by
an admnistrative | aw judge or the Board of Medicine for
certain practice violations by physicians to specify
certain information; conform ng term nology; creating s.
458. 3311, F.S.; establishing enmergency procedures for

di sciplinary actions; anmending s. 459.0085, F.S., relating
to financial responsibility requirenents for osteopathic
physi ci ans; requiring nai ntenance of financial
responsibility as a condition of |licensure of osteopathic
physi ci ans; providing for paynment of any outstanding
judgnments or settlenments pending at the tinme an

ost eopat hi ¢ physician is suspended by the Departnent of
Heal th; requiring that the departnment suspend the |icense
of an osteopat hic physician who has not paid, up to the
anounts required by any applicable financi al

responsi bility provision, any outstandi ng judgnent,
arbitration award, other order, or settlenent; prohibiting
t he expenditure of certain funds for defense expenditures;
correcting a cross reference; anending s. 459.015, F.S.;

i ncreasing the amount of paid liability clains requiring

i nvestigation by the Departnment of Health; revising the
definition of "repeated nal practice" to conform creating
s. 459.0151, F.S.; establishing emergency procedures for

di sciplinary actions; anmending s. 461.013, F.S., relating

to grounds for disciplinary action against a podiatric
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physi cian; redefining the term"repeated mal practice"”;
anendi ng the m ni mum anount of a clai magainst such a
physician which will trigger a departnent investigation;
requiring admnistrative orders issued by an

adm nistrative |l aw judge or board for certain practice

vi ol ati ons by physicians to specify certain information;
conform ng term nol ogy; creating s. 461.0131, F.S.;
establ i shing emergency procedures for disciplinary
actions; anending s. 466.028, F.S., relating to grounds
for disciplinary action against a dentist or a dental

hygi eni st; redefining the term"dental mal practice”;
revising the m ni num anount of a clai magainst a denti st
which will trigger a departnental investigation; anmending
S. 624.462, F.S.; authorizing health care providers to
forma comrercial self-insurance fund; correcting a cross
reference; anending s. 627.062, F.S.; providing that an
insurer may not require arbitration of a rate filing for
medi cal mal practice insurance; providing additional

requi renents for nedical mal practice insurance rate
filings; providing that portions of judgnents and
settlenents entered agai nst a nedical mal practice insurer
for bad faith actions or for punitive danmages agai nst the
insurer, as well as related taxable costs and attorney's
fees, may not be included in an insurer's rate base;
providing for review of rate filings by the Ofice of

| nsurance Regul ation for excessive, inadequate, or
unfairly discrimnatory rates; requiring insurers to apply
a di scount or surcharge based on the health care
provider's | oss experience; requiring annual rate filings;

requiring medi cal mal practice insurers to nake rate
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filings which take effect no later than January 1, 2004,
and which reflect the inpact of nedical nalpractice

| egi sl ation enacted during the 2003 Speci al Session D of
the Legislature; providing for retroactive application of
such rate filings; providing requirenents for rate
deviation by insurers; authorizing adjustnments to filed
rates in the event any provision of nedical nalpractice

| egi sl ation enacted during the 2003 Speci al Session D of
the Legislature is declared invalid by a court of
conpetent jurisdiction; providing that certain rates for
nmedi cal mal practice insurance shall remain in effect until
the effective date of a newrate filing approved under
this section; providing an exception to the applicability
of ch. 120, F.S., and s. 287.057, F.S., in certain rate
filing; amending s. 627.357, F.S.; requiring the Financial
Services Conmi ssion to adopt rules that ensure the

sol vency of a trust fund; deleting the prohibition agai nst
formati on of nedical mal practice self-insurance funds;
anmendi ng s. 627.4147, F.S.; requiring earlier notice of
deci sions to cancel or not renew certain insurance
policies to insureds under certain circunstances;
requiring prior notification of a rate increase;
conform ng term nol ogy; creating s. 627.41495, F.S.;

provi ding for consumer participation in review of nedical
mal practi ce insurance rate changes; providing for public

i nspection; anending s. 627.912, F.S.; revising the

medi cal negligence closed claimreports that nust be filed
with the Ofice of Insurance Regul ation; applying such
requi rements to additional persons and entities; providing

t he Departnment of Health with access to such reports;
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requiring the Departnent of Health to review such reports
and to determ ne whether it potentially involves conduct
subject to discipline; providing for the nandatory
imposition of a fine or disciplinary action for failing to
report; increasing the maxi numfine which may be inposed,
requiring reports to obtain additional information;

aut hori zing the Financial Services Comm ssion to adopt
rules; requiring the Ofice of Insurance Regulation to
prepare summaries of closed claimreports of prior years
and to prepare an annual report and anal ysis of closed
claimand insurer financial reports; anmending s. 641. 19,
F.S.; revising definitions to provide that health care
provi ders providing services pursuant to coverage provided
under a heal th mai nt enance organi zation contract are not
enpl oyees or agents of the health mai ntenance

or gani zati on; providi ng exceptions; amending s. 641.51,
F.S.; proscribing a health mai ntenance organization’s
right to control the professional judgnent of a physician;
provi ding that a health mai ntenance organi zati on shall not
be vicariously liable for the nedical negligence of a

heal th care provider; providing exceptions; amending s.
766. 102, F.S.; correcting a cross reference; revising
requi rements for health care providers who offer
corroborating nedical expert opinion and expert testinmony
in nmedi cal negligence actions; prohibiting contingency
fees for an expert witness; requiring certification that
an expert w tness has not previously been found guilty of
fraud or perjury; anmending s. 766.106, F.S.; defining the

term"clains for nedical negligence;" deleting provisions
relating to voluntary arbitration in conflict with s.
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766. 207, F.S.; providing that liability is deened admtted
when an offer is made by a defendant to arbitrate;
revising requirenments for presuit notice and for an
insurer's or self-insurer's response to a claim requiring
that a claimant provide the Agency for Health Care

Adm nistration with a copy of the conplaint alleging

medi cal negligence; requiring the agency to revi ew such
conplaints for |icensure nonconpliance; permtting witten
guestions during informal discovery; requiring a clai mant
to execute a nedical information rel ease to authorize

def endants in medi cal negligence actions to take unsworn
statenents froma claimant's treating physicians; inposing
[imts on such statenents; providing that the claimant or
the claimant's representative has the right to be present
when such statenents are taken; amending s. 766.108, F.S.
provi ding for nmandatory nedi ation in nedical negligence
causes of action under certain circunstances; conformng
term nol ogy; creating s. 766.118, F.S.; providing
definitions; providing limtations on noneconom ¢ danages
whi ch can be awarded in causes of action involving nedical
negl i gence; providing applicability with respect to
conparative fault and setoff reductions; providing for
nonapplicability; creating s. 766.1185, F.S.; providing
that an action for bad faith may not be brought against a
medi cal mal practice insurer if such insurer offers to pay
policy limts within a specified tinme period; providing
for factors to be considered in determ ning whether a

medi cal mal practice insurer has acted in bad faith;
anendi ng s. 766.202, F.S.; defining "health care

provider"; redefining the terns "claimnt," "economc
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damages, " "nedi cal expert,"” and "noneconom c danages”;
extending the definitions of econom ¢ and noneconom c
damages to i nclude any such damages recoverabl e under the
Wongful Death Act or general law, creating s. 766.2021,
F.S.; Iimting the anbunt of danmages which may be
recovered against insurers, prepaid limted health service
organi zati ons, health nmaintenance organi zations, or
prepaid health clinics; amending s. 766.203, F.S.;
provi ding for discovery of opinions and statenents
tendered during presuit investigation; correcting cross
references; conform ng term nol ogy; anending s. 766. 206,
F.S.; providing for dismssal of a claimunder certain
ci rcunstances; requiring the court to nmake certain reports
concerning a nedical expert who fails to neet
qualifications; anending s. 766.207, F.S.; providing for
the applicability of the Wongful Death Act and general
law to arbitration awards; correcting a cross reference;
anmendi ng s. 766.209, F.S.; revising applicabl e damages
avai lable in voluntary binding arbitration relating to
claims of nmedical negligence; correcting a cross
reference; amending s. 766.304, F.S.; providing that a
claimant may not receive conpensation fromthe Florida
Birth-Rel ated Neurol ogical Injury Conpensation Plan if
damages are provided pursuant to a settlenent or a final
judgnent in a civil action is entered; prohibiting the
filing of civil actions under certain circunstances;
anending s. 766.305, F.S.; revising the information
required to be included in a petition seeking recovery
fromthe Florida Birth-Rel ated Neurol ogical Injury
Conmpensation Plan; revising requirenents for the service
Page 10 of 174
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301 of such petitions; requiring claimnts to provide certain

302 information to the Florida Birth-Rel ated Neurol ogi ca

303 I njury Conpensation Association; anmending s. 766. 309,

304 F.S.; authorizing bifurcation of certain proceedings;

305 providing for an interlocutory appeal; anending s. 766.31

306 F.S.; providing a death benefit under the Florida Birth-

307 Rel at ed Neurol ogi cal Injury Conpensation Plan in |ieu of

308 funeral expenses; providing that clainmants are not |iable

309 for certain expenses under certain circunstances; anendi ng

310 S. 766.314, F.S.; correcting term nol ogy; authorizing

311 certain hospitals to pay assessnments on behalf of certain

312 health care professionals; providing for the dates of

313 coverage of a participating physician; creating s.

314 768.0981, F.S.; providing that insurers, prepaid linmted

315 heal th service organi zations, health mai ntenance

316 organi zations, or prepaid health clinics shall not be held

317 I'iable for nedical negligence of health care contractors

318 unl ess the entity expressly directed or exercised actual

319 control over the action resulting in injury; amending s.

320 768.13, F.S.; revising guidelines for immunity from

321 liability under the Good Samaritan Act; anending s.

322 768.28, F.S.; providing that certain health care

323 practitioners acting under contract with the board of

324 trustees of a state university are considered agents of

325 the state for the application of the doctrine of sovereign

326 immunity; providing for indemification of the state by

327 such practitioners; anending s. 768.77, F.S.; prescribing

328 a nmethod for item zation of specific categories of damages

329 awar ded i n nedi cal negligence actions; creating s.

330 1004.08, F.S.; requiring patient safety instruction for
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certain students in public schools, colleges, and

uni versities; creating s. 1005.07, F.S.; requiring patient
safety instruction for certain students in nonpublic
school s, colleges, and universities; anmending s. 1006. 20,
F.S.; requiring conpletion of a uniform preparticipation
physi cal eval uation and history form i ncorporating
recommendati ons of the Anmerican Heart Associ ati on;

del eting provisions requiring practitioners to certify
that students are physically capable of participating in
interscholastic athletic conpetition; defining the terns
"patient safety data" and "patient safety organization”;
providing for use of patient safety data by a patient
safety organi zation; providing limtations on use of
patient safety data; providing for protection of patient-
identifying information; providing for determ nation of
whet her the privilege applies as asserted; providing that
an enpl oyer may not take retaliatory action agai nst an
enpl oyee who nmakes a good faith report concerning patient
safety data; requiring the Division of Adm nistrative
Hearings to designate adm nistrative |aw judges who have
special qualifications for hearings involving certain
health care practitioners; requiring the Departnment of
Health to study the efficacy and constitutionality of
nmedi cal review panels; requiring a report; directing the
Agency for Health Care Admi nistration to conduct or
contract for a study to determ ne what information to
provide to the public conparing hospitals, based on
inpatient quality indicators devel oped by the federal
Agency for Healthcare Research and Quality; requiring a

report; requiring a study and report by the Agency for
Page 12 of 174
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Heal th Care Adm nistration regarding the establishnment of
a patient safety entity; specifying elenents of the
report; requiring the O fice of Program Policy Analysis
and Governnent Accountability to study and report to the
Legi sl ature on requirenents for coverage by the Florida
Bi rt h-Rel ated Neurol ogi cal Injury Conpensati on

Associ ation; providing civil inmmunity for certain
participants in quality inprovenent processes; requiring
the O fice of Program Policy Analysis and Gover nnent
Accountability and the Ofice of the Auditor General to
conduct an audit of the Departnment of Health's health care
practitioner disciplinary process and certain cl osed
clainms and to report to the Legislature; creating a

wor kgroup to study the health care practitioner

di sci plinary process; providing for workgroup nmenbership;
requiring a report; providing |legislative findings and

i ntent regardi ng provision of energency nedical services
and care; requiring that a specific statenent be included
in each final settlenent statement relating to nmedica
negl i gence actions; requiring the Ofice of Program Policy
Anal ysi s and Governnment Accountability to study the
feasibility and nerits of authorizing the Public Counse
to participate in insurance rate filings for nedica

mal practi ce insurance; providing appropriations;
reenacting and anmendi ng s. 458.319(5)(b), F.S., to

i ncorporate by reference anendnents to s. 456.039, F. S.;
anendi ng ss. 163.01, 456.048, 624.461, and 627.733, F.S.;
correcting cross references; anmending ss. 766.112,

766. 113, 766.201, 766.303, and 768.21, F.S.; conformng

term nol ogy; preserving sovereign imunity and the
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abrogation of certain joint and several liability;

provi ding severability; providing applicability; providing
for construction of the act in pari materia with | aws
enacted during the 2003 Regul ar Session or a 2003 specia

session of the Legislature; providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Findings.--

(1) The Legislature finds that Florida is in the m dst of

a nedi cal mal practice insurance crisis of unprecedented

magni t ude.

(2) The Legislature finds that this crisis threatens the

quality and availability of health care for all Florida

citizens.

(3) The Legislature finds that the rapidly grow ng

popul ati on and t he changi ng denographics of Florida nake it

i nperative that students continue to choose Florida as the pl ace

they will receive their nedical educations and practice

medi ci ne.

(4) The Legislature finds that Florida is anmong the states

wth the highest nedical nmal practice insurance premuns in the

nati on.

(5) The Legislature finds that the cost of nedical

mal practice i nsurance has increased dramatically during the past

decade and both the increase and the current cost are

substantially higher than the national average.

(6) The Legislature finds that the increase in nedical

mal practice liability insurance rates is forcing physicians to

practice nmedi cine without professional liability insurance, to
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| eave Florida, to not performhigh-risk procedures, or to retire

early fromthe practice of nedicine.

(7) The Legislature finds that there are certain el enents

of danmge presently recoverabl e that have no nonetary val ue,

except on a purely arbitrary basis, while other el enents of

danage are either easily neasured on a nonetary basis or reflect

ultimte nonetary | oss.

(8) The Governor created the Governor's Sel ect Task Force

on Heal thcare Professional Liability Insurance to study and make

recommendati ons to address these probl ens.

(9) The Legislature has reviewed the findi ngs and

recommendati ons of the Governor's Sel ect Task Force on

Heal t hcare Professional Liability Insurance.
(10) The Legislature finds that the Governor's Sel ect Task
Force on Heal thcare Professional Liability |Insurance has

established that a nedical nml practice i nsurance crisis exists

in the State of Florida which can be alleviated by the adoption

of conprehensive |egislatively enacted reforns.

(11) The Legislature finds that neking high-quality health

care available to the citizens of this state is an overwhel m ng

public necessity.

(12) The Legislature finds that ensuring that physicians

continue to practice in Florida is an overwhel mi ng public

necessity.

(13) The Legislature finds that ensuring the availability

of affordable professional liability insurance for physicians is

an overwhel m ng public necessity.

(14) The Legislature finds, based upon the findings and

reconmendati ons of the Governor's Sel ect Task Force on

Heal t hcare Professional Liability Insurance, the findings and
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reconmendati ons of various study groups throughout the nation,

and the experience of other states, that the overwhel m ng public

necessities of making quality health care available to the

citizens of this state, of ensuring that physicians continue to

practice in Florida, and of ensuring that those physicians have

the opportunity to purchase affordable professional liability

i nsurance cannot be net unl ess a cap on noneconom ¢ danages i$S

i nposed.
(15) The Legislature finds that the high cost of nedical

negl i gence clains can be substantially alleviated by inposing a

limtation on nonecononi ¢ danages i n nedi cal negligence actions.

(16) The Legislature further finds that there is no

al ternative neasure of acconplishing such result w thout

i nposi ng even greater limts upon the ability of persons to

recover damages for nedi cal negligence.

(17) The Legislature finds that the provisions of this act

are naturally and logically connected to each other and to the

purpose of making quality health care available to the citizens

of Fl ori da.

(18) The Legislature finds that each of the provisions of

this act is necessary to alleviate the crisis relating to

nmedi cal mal practice i nsurance.
Section 2. Subsection (1) of section 391.025, Florida

Statutes, is anmended to read:

391.025 Applicability and scope. --

(1) This act applies to health services provided to
eligible individuals who are:

(a) Enrolled in the Medicaid program i

(b) Enrolled in the Florida Kidcare program ;—and

(c) Uninsured or underinsured, provided that they neet the
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financial eligibility requirenments established in this act, and

to the extent that resources are appropriated for their care.

(d) Infants who receive an award of conpensation pursuant
to s. 766.31(1).

Section 3. Paragraph (f) is added to subsection (2) of
section 391.029, Florida Statutes, to read:

391.029 Programeligibility.--

(2) The following individuals are financially eligible for

t he program
(f) An infant who receives an award of conpensation
pursuant to s. 766.31(1), provided the Florida Birth-Rel ated

Neur ol ogi cal I njury Conpensati on Associ ation shall reinburse the

Children's Medical Services Network the state's share of funding,

V E S

whi ch funding shall be used to obtain natching federal funds
under Title XXl of the Social Security Act.

The departnment nmay continue to serve certain children with
speci al health care needs who are 21 years of age or ol der and
who were receiving services fromthe programprior to April 1,
1998. Such children may be served by the departnment until July
1, 2000.

Section 4. Section 395.0056, Florida Statutes, is created
to read:

395.0056 Litigation notice requirenent.--Upon receipt of a

copy of a conplaint filed against a hospital as a defendant in a

nmedi cal negligence action as required by s. 766.106(2), the

agency shall:

(1) Review its adverse incident report files pertaining to

the licensed facility that is the subject of the conplaint to

determ ne whether the facility tinely conplied with the

Page 17 of 174

CODING: Words stricken are deletions; words underlined are additions.




F L OR 1 D A H O U S E O F R E P RESENTATI

O

511
512
513
514
515
516
517
518
519
520
521
522
523
524
525
526
527
528
529
530
531
532
533
534
535
536
537
538
539

540

HB 0001D 2003
requi rements of s. 395.0197.

(2) Review the incident that is the subject of the

conpl ai nt and determ ne whether it involved conduct by a

licensee which is potentially subject to disciplinary action.
Section 5. Subsection (7) of section 395.0191, Florida

Statutes, is anended to read:

395.0191 Staff nenbership and clinical privileges.--
(7) There shall be no nonetary liability on the part of,

and no cause of action for injunctive relief or damages shal

arise against, any licensed facility, its governing board or
governi ng board nenbers, nedical staff, or disciplinary board or
against its agents, investigators, wtnesses, or enployees, or

agai nst any other person, for any action arising out of or

related to carrying out the provisions of this section, absent
takep—in—goodtfaithandwthout intentional fraud FHA—ecarryihg

I .. f ¢ i L on.

Section 6. Section 395.0197, Florida Statutes, is anended
to read:

395.0197 Internal risk managenent program --

(1) Every licensed facility shall, as a part of its
adm ni strative functions, establish an internal risk nanagenent
programthat includes all of the foll ow ng conponents:

(a) The investigation and analysis of the frequency and
causes of general categories and specific types of adverse
incidents to patients.

(b) The devel opnent of appropriate neasures to mnimze
the risk of adverse incidents to patients, including, but not
[imted to:

1. Risk nmanagenent and risk prevention education and

training of all nonphysician personnel as foll ows:
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a. Such education and training of all nonphysician

personnel as part of their initial orientation; and

b. At least 1 hour of such education and training annually
for all personnel of the licensed facility working in clinical
areas and providing patient care, except those persons |icensed
as health care practitioners who are required to conpl ete
conti nui ng educati on coursework pursuant to chapter 456 or the
respective practice act.

2. A prohibition, except when emergency circunstances
require otherw se, against a staff menber of the |icensed
facility attending a patient in the recovery room unless the
staff nmenber is authorized to attend the patient in the recovery
roomand is in the conpany of at |east one other person.
However, a licensed facility is exenpt fromthe two-person
requirement if it has:

a. Live visual observation

b. Electronic observation; or

c. Any other reasonable neasure taken to ensure patient
protection and privacy.

3. A prohibition against an unlicensed person from
assisting or participating in any surgical procedure unless the
facility has authorized the person to do so follow ng a
conpet ency assessnent, and such assistance or participation is
done under the direct and i mredi ate supervision of a licensed
physi cian and is not otherw se an activity that may only be
performed by a licensed health care practitioner.

4. Devel opnent, inplenentation, and ongoi ng eval uation of
procedures, protocols, and systens to accurately identify
patients, planned procedures, and the correct site of the

pl anned procedure so as to mnimze the performance of a
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surgi cal procedure on the wong patient, a wong surgical

procedure, a wong-site surgical procedure, or a surgical
procedure otherw se unrelated to the patient's diagnosis or
medi cal condition.

(c) The analysis of patient grievances that relate to
patient care and the quality of nedical services.

(d) A systemfor informng a patient or an individua
identified pursuant to s. 765.401(1) that the patient was the

subj ect of an adverse incident as defined in subsection (5).

Such notice shall be given by an appropriately trained person

desighated by the licensed facility as soon as practicable to

all ow the patient an opportunity to mnim ze damage or injury.

(e)eed) The devel opnent and inplenmentation of an incident
reporting system based upon the affirmative duty of all health
care providers and all agents and enpl oyees of the |icensed
health care facility to report adverse incidents to the risk
manager, or to his or her designee, within 3 business days after
t heir occurrence.

(2) The internal risk managenment programis the
responsibility of the governing board of the health care
facility. Each licensed facility shall hire a risk manager
i censed under s. 395.10974, who is responsible for
i npl enentati on and oversi ght of such facility's internal risk
management programas required by this section. A risk nmanager
nmust not be nade responsible for nore than four internal risk
managenent prograns in separate licensed facilities, unless the
facilities are under one corporate ownership or the risk
managenent prograns are in rural hospitals.

(3) In addition to the prograns nandated by this section,

ot her innovative approaches intended to reduce the frequency and
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severity of nedical mal practice and patient injury clains shal

be encouraged and their inplenentation and operation
facilitated. Such additional approaches may include extendi ng
internal risk managenent prograns to health care providers

of fices and the assum ng of provider liability by a |licensed
health care facility for acts or om ssions occurring within the

licensed facility. Each licensed facility shall annually report

to the agency and the departnent the nanme and judgnents entered

agai nst each health care practitioner for which it assunes

liability. The agency and the departnent, in their respective

annual reports, shall include statistics that report the nunber

of licensed facilities that assune such liability and the nunber

of health care practitioners, by profession, for whomthe

facilities assune liability.

(4) The agency shall adopt rules governing the
establishnment of internal risk managenment prograns to neet the
needs of individual |icensed facilities. Each internal risk
managenent program shall include the use of incident reports to
be filed with an individual of responsibility who is conpetent
in risk managenent techniques in the enploy of each |icensed
facility, such as an insurance coordinator, or who is retained
by the licensed facility as a consultant. The individual
responsi ble for the risk managenent program shall have free
access to all nedical records of the licensed facility. The
incident reports are part of the workpapers of the attorney
defending the licensed facility in litigation relating to the
licensed facility and are subject to discovery, but are not
adm ssi bl e as evidence in court. A person filing an incident
report is not subject to civil suit by virtue of such incident

report. As a part of each internal risk managenent program the
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i ncident reports shall be used to devel op categories of

i ncidents which identify problem areas. Once identified,
procedures shall be adjusted to correct the probl em areas.

(5) For purposes of reporting to the agency pursuant to
this section, the term "adverse incident" neans an event over
whi ch health care personnel could exercise control and which is
associated in whole or in part with nedical intervention, rather
than the condition for which such intervention occurred, and
whi ch:

(a) Results in one of the follow ng injuries:
1 Deat h;

2. Brain or spinal danage;

3 Per manent di sfigurenent;

4 Fracture or dislocation of bones or joints;

5. Aresulting Iimtation of neurol ogical, physical, or
sensory function which continues after discharge fromthe
facility;

6. Any condition that required specialized nedical
attention or surgical intervention resulting from nonenergency
nmedi cal intervention, other than an energency nedical condition,
to which the patient has not given his or her informed consent;
or

7. Any condition that required the transfer of the
patient, within or outside the facility, to a unit providing a
nore acute |evel of care due to the adverse incident, rather
than the patient's condition prior to the adverse incident;

(b) Was the performance of a surgical procedure on the
wrong patient, a wong surgical procedure, a wong-site surgica
procedure, or a surgical procedure otherwi se unrelated to the

patient's diagnosis or nedical condition;
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(c) Required the surgical repair of danage resulting to a

patient froma planned surgical procedure, where the danmage was
not a recogni zed specific risk, as disclosed to the patient and
docunent ed t hrough the informed-consent process; or

(d) Was a procedure to renove unpl anned foreign objects
remai ning froma surgical procedure.

(6)(a) Each licensed facility subject to this section
shal |l submt an annual report to the agency sunmarizing the
incident reports that have been filed in the facility for that
year. The report shall include:

1. The total nunber of adverse incidents.

2. Alisting, by category, of the types of operations,

di agnostic or treatnent procedures, or other actions causing the
injuries, and the nunber of incidents occurring within each
cat egory.

3. Alisting, by category, of the types of injuries caused
and the nunber of incidents occurring within each category.

4. A code nunber using the health care professional's
| i censure nunber and a separate code nunber identifying al
ot her individuals directly involved in adverse incidents to
patients, the relationship of the individual to the licensed
facility, and the nunber of incidents in which each individua
has been directly involved. Each licensed facility shal
mai ntai n nanmes of the health care professionals and individuals
identified by code nunbers for purposes of this section.

5. A description of all malpractice clains filed agai nst
the licensed facility, including the total nunber of pending and
cl osed clains and the nature of the incident which led to, the
persons involved in, and the status and di sposition of each

cl aim
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Each report shall update status and disposition for all prior
reports.

(b) The information reported to the agency pursuant to
paragraph (a) which relates to persons |licensed under chapter
458, chapter 459, chapter 461, or chapter 466 shall be revi ened
by the agency. The agency shall determ ne whet her any of the
incidents potentially involved conduct by a health care
prof essi onal who is subject to disciplinary action, in which
case the provisions of s. 456.073 shall apply.

(c) The report submitted to the agency shall also contain
the nane and |icense nunber of the risk nmanager of the |icensed
facility, a copy of its policy and procedures which govern the
neasures taken by the facility and its risk nanager to reduce
the risk of injuries and adverse incidents, and the results of
such neasures. The annual report is confidential and is not
available to the public pursuant to s. 119.07(1) or any other
| aw providing access to public records. The annual report is not
di scoverable or admissible in any civil or adm nistrative
action, except in disciplinary proceedi ngs by the agency or the
appropriate regul atory board. The annual report is not avail able
to the public as part of the record of investigation for and
prosecution in disciplinary proceedi ngs nade avail able to the
public by the agency or the appropriate regul atory board.
However, the agency or the appropriate regul atory board shal
make avail abl e, upon witten request by a health care
pr of essi onal agai nst whom probabl e cause has been found, any
such records which formthe basis of the determ nation of
probabl e cause.

D The i  focili hall Y |
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(7)68)> Any of the follow ng adverse incidents, whether

occurring in the licensed facility or arising fromhealth care

prior to admssion in the licensed facility, shall be reported
by the facility to the agency within 15 cal endar days after its
occurrence:

(a) The death of a patient;

(b) Brain or spinal danage to a patient;

(c) The performance of a surgical procedure on the wong
patient;

(d) The performance of a wwong-site surgical procedure;
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(e) The performance of a wong surgical procedure;

(f) The performance of a surgical procedure that is
medi cal | y unnecessary or otherwi se unrelated to the patient's
di agnosi s or nedical condition;

(g) The surgical repair of damage resulting to a patient
froma planned surgical procedure, where the danage is not a
recogni zed specific risk, as disclosed to the patient and
docunented through the infornmed-consent process; or

(h) The performance of procedures to renove unpl anned

foreign objects remaining froma surgical procedure.

The agency may grant extensions to this reporting requirenent
for nore than 15 days upon justification submtted in witing by
the facility adm nistrator to the agency. The agency may require
an additional, final report. These reports shall not be

avail able to the public pursuant to s. 119.07(1) or any other

| aw provi di ng access to public records, nor be discoverable or
adm ssible in any civil or admnistrative action, except in

di sci plinary proceedi ngs by the agency or the appropriate

regul atory board, nor shall they be available to the public as
part of the record of investigation for and prosecution in

di sci plinary proceedi ngs nmade available to the public by the
agency or the appropriate regul atory board. However, the agency
or the appropriate regulatory board shall make avail abl e, upon
witten request by a health care professional agai nst whom
probabl e cause has been found, any such records which formthe
basis of the determ nation of probable cause. The agency may
investigate, as it deens appropriate, any such incident and
prescri be neasures that nust or may be taken in response to the

incident. The agency shall review each incident and determ ne
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whether it potentially involved conduct by the health care

prof essional who is subject to disciplinary action, in which
case the provisions of s. 456.073 shall apply.

(8)€9)> The agency shall publish on the agency's website,
no |l ess than quarterly, a summary and trend anal ysis of adverse
i ncident reports received pursuant to this section, which shal
not include information that would identify the patient, the
reporting facility, or the health care practitioners involved.
The agency shall publish on the agency's website an annual
summary and trend anal ysis of all adverse incident reports and
mal practice clainms informati on provided by facilities in their
annual reports, which shall not include information that woul d
identify the patient, the reporting facility, or the
practitioners involved. The purpose of the publication of the
summary and trend analysis is to pronote the rapid di ssem nation
of information relating to adverse incidents and mal practice
clains to assist in avoidance of simlar incidents and reduce
norbidity and nortality.

(920 The internal risk manager of each |icensed
facility shall:

(a) Investigate every allegation of sexual m sconduct
whi ch is made agai nst a nenber of the facility's personnel who
has direct patient contact, when the allegation is that the
sexual m sconduct occurred at the facility or on the grounds of
the facility.

(b) Report every allegation of sexual m sconduct to the
adm nistrator of the licensed facility.

(c) Notify the famly or guardian of the victim if a
m nor, that an allegation of sexual m sconduct has been made and

that an investigation is being conducted.
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(d) Report to the Departnent of Health every allegation of

sexual m sconduct, as defined in chapter 456 and the respective
practice act, by a licensed health care practitioner that
i nvol ves a patient.

(10) (25 Any witness who wi tnessed or who possesses actua
knowl edge of the act that is the basis of an allegation of
sexual abuse shall

(a) Notify the local police; and

(b) Notify the hospital risk nanager and the

adm ni strator.

For purposes of this subsection, "sexual abuse" neans acts of a
sexual nature commtted for the sexual gratification of anyone
upon, or in the presence of, a vulnerable adult, wthout the
vul nerabl e adult's informed consent, or a mnor. "Sexual abuse"
includes, but is not [imted to, the acts defined in s.
794.011(1)(h), fondling, exposure of a vulnerable adult's or
m nor's sexual organs, or the use of the vulnerable adult or
m nor to solicit for or engage in prostitution or sexual
performance. "Sexual abuse" does not include any act intended
for a valid nedical purpose or any act which nay reasonably be
construed to be a normal caregiving action.

(11) (22> A person who, with malice or with intent to
di scredit or harma licensed facility or any person, nakes a
fal se allegation of sexual m sconduct agai nst a nmenber of a
licensed facility's personnel is guilty of a m sdeneanor of the
second degree, punishable as provided in s. 775.082 or s.
775. 083.

(12) (23> In addition to any penalty inposed pursuant to

this section, the agency shall require a witten plan of
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correction fromthe facility. For a single incident or series of

i solated incidents that are nonwi |l ful violations of the
reporting requirenments of this section, the agency shall first
seek to obtain corrective action by the facility. If the
correction is not denonstrated within the tinefrane established
by the agency or if there is a pattern of nonw || ful violations
of this section, the agency may i npose an adm nistrative fine,
not to exceed $5,000 for any violation of the reporting

requi renents of this section. The adm nistrative fine for
repeated nonwi ||l ful violations shall not exceed $10,000 for any
violation. The admi nistrative fine for each intentional and
willful violation may not exceed $25, 000 per violation, per day.
The fine for an intentional and willful violation of this
section may not exceed $250,000. In determ ning the anount of

fine to be levied, the agency shall be guided by s.

395.1065(2) (b). This—subsection-doesnot—apply-to-the notice

. I I . 7

(13) ¥4 The agency shall have access to all |icensed
facility records necessary to carry out the provisions of this
section. The records obtained by the agency under subsection
(6), subsection (7) £8), or subsection (9) (36) are not
avail able to the public under s. 119.07(1), nor shall they be
di scoverable or adm ssible in any civil or admnistrative
action, except in disciplinary proceedi ngs by the agency or the
appropriate regul atory board, nor shall records obtained
pursuant to s. 456.071 be available to the public as part of the
record of investigation for and prosecution in disciplinary
proceedi ngs made available to the public by the agency or the
appropriate regul atory board. However, the agency or the
appropriate regul atory board shall neke available, upon witten
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request by a health care professional against whom probabl e

cause has been found, any such records which formthe basis of
the determ nation of probable cause, except that, with respect
to nedical review conmittee records, s. 766.101 control s.

(14) (35 The neetings of the conmm ttees and governing
board of a licensed facility held solely for the purpose of
achi eving the objectives of risk nmanagenent as provided by this
section shall not be open to the public under the provisions of
chapter 286. The records of such neetings are confidential and
exempt froms. 119.07(1), except as provided in subsection (13)
14y
(15) (36> The agency shall review, as part of its |licensure
i nspection process, the internal risk nanagenent program at each
licensed facility regulated by this section to determ ne whet her
t he program neets standards established in statutes and rul es,
whet her the programis being conducted in a manner designed to
reduce adverse incidents, and whether the programis
appropriately reporting incidents under this section.

(16) (2~ There shall be no nonetary liability on the part
of, and no cause of action for damages shall arise against, any
ri sk manager, |icensed under s. 395.10974, for the
i npl enentati on and oversi ght of the internal risk managenent
programin a facility licensed under this chapter or chapter 390
as required by this section, for any act or proceeding
undertaken or perfornmed within the scope of the functions of
such internal risk nmanagenent programif the risk manager acts
Wi t hout intentional fraud.

(17) 38 A privilege against civil liability is hereby
granted to any licensed risk manager or licensed facility with

regard to information furnished pursuant to this chapter, unless
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the licensed risk manager or facility acted in bad faith or with

mal i ce in providing such information.

(18) (29 If the agency, through its receipt of any reports
requi red under this section or through any investigation, has a
reasonabl e belief that conduct by a staff nenber or enpl oyee of
a licensed facility is grounds for disciplinary action by the
appropriate regul atory board, the agency shall report this fact
to such regul atory board.

(19) 26> It shall be unlawful for any person to coerce,
intimdate, or preclude a risk manager fromlawful |y executing
his or her reporting obligations pursuant to this chapter. Such
unl awful action shall be subject to civil nonetary penalties not
to exceed $10, 000 per viol ation.

Section 7. Section 395.0198, Florida Statutes, is
r epeal ed.

Section 8. Section 395.1012, Florida Statutes, is created
to read:

395.1012 Patient safety.--

(1) Each licensed facility shall adopt a patient safety

plan. A plan adopted to i nplenent the requirenents of 42 C F. R

s. 482.21 shall be deened to conply with this requirenent.

(2) Each licensed facility shall appoint a patient safety

officer and a patient safety commttee, which shall include at

| east one person who is neither enpl oyed by nor practicing in

the facility, for the purpose of pronoting the health and safety

of patients, reviewing and evaluating the quality of patient

saf ety neasures used by the facility, and assisting in the

i npl enentation of the facility patient safety plan.
Section 9. Section 395.1051, Florida Statutes, is created

to read:
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395.1051 Duty to notify patients.--An appropriately
trai ned person designated by each licensed facility shall inform

932
933
934
935
936
937
938
939
940
941
942
943
944
945
946
947
948
949
950
951
952
953
954
955
956
957
958
959

960

each patient, or an individual identified pursuant to s.

765.401(1), in person about adverse incidents that result in

serious harmto the patient. Notification of outcones of care

that result in harmto the patient under this section shall not

constitute an acknow edgenent or adm ssion of liability, nor can

such notifications be introduced as evi dence.
Section 10. Subsection (7) of section 456.013, Florida
Statutes, i s anended to read:

456. 013 Departnent; general |icensing provisions. --

(7) The boards, or the departnent when there is no board,
shall require the conpletion of a 2-hour course relating to
prevention of nedical errors as part of the licensure and
renewal process. The 2-hour course shall count towards the total
nunber of continuing education hours required for the
prof essi on. The course shall be approved by the board or
departnent, as appropriate, and shall include a study of root-
cause anal ysis, error reduction and prevention, and patient

safety. In addition, the course approved by the Board of

Medi ci ne and the Board of Osteopathic Medicine shall include

information relating to the five nbost m sdi agnosed conditions

during the previous biennium as determ ned by the board. If the

course is being offered by a facility |licensed pursuant to
chapter 395 for its enpl oyees, the board may approve up to 1
hour of the 2-hour course to be specifically related to error
reduction and prevention nethods used in that facility.

Section 11. Subsection (1) of section 456.025, Florida
Statutes, is anended to read:

456. 025 Fees; receipts; disposition.--
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(1) It is the intent of the Legislature that all costs of

regul ating health care professions and practiti oners shall be
borne solely by licensees and |icensure applicants. It is also
the intent of the Legislature that fees should be reasonabl e and
not serve as a barrier to |licensure. Mireover, it is the intent
of the Legislature that the departnent operate as efficiently as
possi ble and regularly report to the Legi slature additional
nmet hods to streanline operational costs. Therefore, the boards
in consultation with the departnment, or the departnment if there
is no board, shall, by rule, set renewal fees which:

(a) Shall be based on revenue projections prepared using
general ly accepted accounting procedures;

(b) Shall be adequate to cover all expenses relating to
that board identified in the departnment's |ong-range policy
pl an, as required by s. 456.005;

(c) Shall be reasonable, fair, and not serve as a barrier
to | icensure;

(d) Shall be based on potential earnings from working
under the scope of the license;

(e) Shall be simlar to fees inposed on simlar |icensure
types;

(f) Shall not be nore than 10 percent greater than the fee

. W I . b .
(f)e Shall not be nobre than 10 percent greater than the

actual cost to regulate that profession for the previous
bi enni um and

(g)&h Shall be subject to challenge pursuant to chapter
120.

Section 12. Paragraph (a) of subsection (1) of section

456. 039, Florida Statutes, is amended to read:
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456. 039 Designated health care professionals; information

required for licensure. --

(1) Each person who applies for initial licensure as a
physi ci an under chapter 458, chapter 459, chapter 460, or
chapter 461, except a person applying for registration pursuant
to ss. 458.345 and 459. 021, nust, at the tine of application,
and each physician who applies for |icense renewal under chapter
458, chapter 459, chapter 460, or chapter 461, except a person
regi stered pursuant to ss. 458.345 and 459. 021, mnust, in
conjunction wth the renewal of such |icense and under
procedures adopted by the Departnent of Health, and in addition
to any other information that nay be required fromthe
applicant, furnish the followng information to the Departnent
of Heal t h:

(a)1. The nane of each nedical school that the applicant
has attended, with the dates of attendance and the date of
graduation, and a description of all graduate nedi cal education
conpl eted by the applicant, excluding any coursework taken to
satisfy medical |icensure continuing education requirenments.

2. The nane of each hospital at which the applicant has
privil eges.

3. The address at which the applicant will primarily
conduct his or her practice.

4. Any certification that the applicant has received from
a specialty board that is recognized by the board to which the
applicant is applying.

5. The year that the applicant began practicing nedicine.

6. Any appointnent to the faculty of a nedical school
whi ch the applicant currently holds and an indication as to

whet her the applicant has had the responsibility for graduate
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medi cal education within the nost recent 10 years.

7. A description of any crimnal offense of which the
appl i cant has been found guilty, regardl ess of whether
adj udi cation of guilt was withheld, or to which the applicant
has pled guilty or nolo contendere. A crimnal offense commtted
i n another jurisdiction which would have been a felony or
m sdenmeanor if commtted in this state nust be reported. If the
applicant indicates that a crimnal offense is under appeal and
subnmits a copy of the notice for appeal of that crimna
of fense, the departnent nust state that the crimnal offense is
under appeal if the crimnal offense is reported in the
applicant's profile. If the applicant indicates to the
departnent that a crimnal offense is under appeal, the
appl i cant nust, upon disposition of the appeal, subnit to the
department a copy of the final witten order of disposition.

8. A description of any final disciplinary action taken
within the previous 10 years against the applicant by the agency
regul ating the profession that the applicant is or has been
licensed to practice, whether in this state or in any other
jurisdiction, by a specialty board that is recognized by the
Aneri can Board of Medical Specialties, the American Osteopathic
Association, or a simlar national organization, or by a
I icensed hospital, health mai ntenance organi zation, prepaid
health clinic, anbulatory surgical center, or nursing hone.

Di sciplinary action includes resignation fromor nonrenewal of
medi cal staff nenbership or the restriction of privileges at a
i censed hospital, health mai ntenance organi zation, prepaid
health clinic, anbulatory surgical center, or nursing hone taken
inlieu of or in settlenent of a pending disciplinary case

related to conpetence or character. If the applicant indicates
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that the disciplinary action is under appeal and submts a copy

of the docunent initiating an appeal of the disciplinary action,
the departnent nust state that the disciplinary action is under

appeal if the disciplinary action is reported in the applicant's
profile.

9. Relevant professional qualifications as defined by the

appl i cabl e board.
Section 13. Section 456.041, Florida Statutes, is anended

to read:

456.041 Practitioner profile; creation.--

(1)(a) Begihning—duby—1—1999, The Departnent of Health
shall conpile the information submtted pursuant to s. 456. 039
into a practitioner profile of the applicant submtting the
information, except that the Departnent of Health shall #ay
develop a format to conpile uniformy any information submtted
under s. 456.039(4)(b). Beginning July 1, 2001, the Depart nent
of Health nmay conpile the information submtted pursuant to s.
456.0391 into a practitioner profile of the applicant submtting
t he information.

(b) Wthin 30 cal endar days after receiving an update of

information required for the practitioner's profile, the

departnment shall update the practitioner's profile in accordance

with the requirenents of subsection (7).

(2) On the profile published under subsection (1), the
departnment shall indicate whether  the information provided
under s. 456.039(1)(a)7. or s. 456.0391(1)(a)7. is or_is not
corroborated by a crimnal history check conducted according to
this subsection. H—the intormationprovidedunder—s—

456 039( ) {a)+—or—s—456- 0391 (1) (a) +—+s—corroborated by the
inal_hi heck the I I inal_hi hecl

Page 36 of 174

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1081
1082
1083
1084
1085
1086
1087
1088
1089
1090
1091
1092
1093
1094
1095
1096
1097
1098
1099
1100
1101
1102
1103
1104
1105
1106
1107
1108
1109

1110

HB 0001D 2003

was—perforned-need-not—beindicatedon-the profile- The

departnent, or the board having regulatory authority over the
practitioner acting on behalf of the departnent, shal

i nvestigate any information received by the departnment or the
board whenit-has reasonable groundsto believe that the
practitioner—has—violatedany law that relatesto-the
practitioner s practice.

(3) The Departnment of Health shall sy include in each
practitioner's practitioner profile that crimnal information
that directly relates to the practitioner's ability to
conpetently practice his or her profession. The departnment nust
i nclude in each practitioner's practitioner profile the
followi ng statenent: "The crimnal history information, if any
exi sts, may be inconplete; federal crimnal history information

is not available to the public.” The departnent shall provide in

each practitioner profile, for every final disciplinary action

t aken against the practitioner, an easy-to-read narrative

description that explains the adm nistrative conplaint filed

agai nst the practitioner and the final disciplinary action

i nposed on the practitioner. The departnent shall include a

hyperlink to each final order listed in its Internet website

report of dispositions of recent disciplinary actions taken

agai nst practitioners.

(4) The Department of Health shall include, with respect
to a practitioner licensed under chapter 458 or chapter 459, a
statenment of how the practitioner has elected to conply with the
financial responsibility requirenents of s. 458.320 or s.
459. 0085. The departnent shall include, with respect to
practitioners subject to s. 456.048, a statenent of how the

practitioner has elected to conply with the financial
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responsibility requirements of that section. The depart nent

shall include, with respect to practitioners |icensed under
chapter—458—chapter—459—o+ chapter 461, information relating
to liability actions which has been reported under s. 456.049 or
S. 627.912 within the previous 10 years for any paid clai mthat

exceeds $5,000. The departnent shall include, with respect to

practitioners |icensed under chapter 458 or chapter 459,

information relating to liability actions which has been
reported under ss. 456.049 and 627.912 within the previous 10
years for any paid claimthat exceeds $100, 000. Such cl ai ns

informati on shall be reported in the context of conparing an

i ndividual practitioner's clainms to the experience of other
practitioners within the sane specialty, or profession if the
practitioner is not a speciali st —to-theextent—suchinformation
s—availableto-the Departrnent—of—Health. The departnent nust

provide a hyperlink in such practitioner's profile to all such

conpari son reports. If information relating to a liability

action is included in a practitioner's practitioner profile, the
profile rmust also include the follow ng statenent: "Settl enent
of a claimmy occur for a variety of reasons that do not
necessarily reflect negatively on the professional conpetence or
conduct of the practitioner. A paynent in settlenment of a

nmedi cal mal practice action or claimshould not be construed as
creating a presunption that nedical nal practice has occurred.”

(5) The Departnent of Health shall may—ret include the

date of a hospital or anbulatory surgical center disciplinary

action taken by a |licensed hospital or an anbul atory surgica

center, in accordance with the requirenents of s. 395.0193, in

the practitioner profile. The departnment shall state whether the

action related to professional conpetence and whether it rel ated
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to the delivery of services to a patient.

(6) The Departnent of Health may include in the

practitioner's practitioner profile any other information that
is a public record of any governnmental entity and that rel ates

to a practitioner's ability to conpetently practice his or her

prof essi on. However,the department—rust—consult—wth -the board
havi | hor i I L hef I
o . Lo included_in hi I il

(7) Upon the conpletion of a practitioner profile under
this section, the Departnment of Health shall furnish the
practitioner who is the subject of the profile a copy of it for

review and verification. The practitioner has a period of 30

days in which to review and verify the contents of the profile

and to correct any factual inaccuracies in it. The Departnent of
Heal th shall nake the profile available to the public at the end
of the 30-day period regardl ess of whether the practitioner has

provided verification of the profile content. A practitioner

shal | be subject to a fine of up to $100 per day for failure to

verify the profile contents and to correct any factual errors in

his or her profile within the 30-day period. The depart nent

shall make the profiles available to the public through the
Wrld Wde Wb and ot her commonly used neans of distribution.

The departnent nust include the follow ng statenent, in bol dface

type, in each profile that has not been reviewed by the

practitioner to which it applies: "The practitioner has not

verified the information contained in this profile."

(8) The Departnment of Health nust provide in each profile

an easy-to-read explanation of any disciplinary action taken and

the reason the sanction or sanctions were inposed.

(9) The Departnment of Health nmay provide one link in each
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profile to a practitioner's professional Internet website if the

practitioner requests that such a link be included in his or her

profile.
(10) ¢8> Making a practitioner profile available to the

public under this section does not constitute agency action for
whi ch a hearing under s. 120.57 may be sought.

Section 14. Section 456.042, Florida Statutes, is anended
to read:

456. 042 Practitioner profiles; update.--A practitioner

must submt updates of required information within 15 days after

the final activity that renders such information a fact. The

Departnment of Health shall update each practitioner's

practitioner profile periodically. An updated profile is subject
to the same requirenents as an original profile wthrespect—te

Section 15. Section 456.049, Florida Statutes, is anmended
to read:

456. 049 Health care practitioners; reports on professional
liability clainms and actions.--

5 Any practitioner of medicine |icensed pursuant to the
provi sions of chapter 458, practitioner of osteopathic nedicine
licensed pursuant to the provisions of chapter 459, podiatric
physi cian |icensed pursuant to the provisions of chapter 461, or
dentist |icensed pursuant to the provisions of chapter 466 shal
report to the Ofice of Insurance Regul ati on departrent any

claimor action for damages for personal injury alleged to have

been caused by error, om ssion, or negligence in the performance
of such |icensee's professional services or based on a cl ai ned

performance of professional services w thout consent pursuant to
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1254 Section 16. Section 456.051, Florida Statutes, is anmended
1255| to read:

1256 456. 051 Reports of professional liability actions;

1257 bankruptcies; Department of Health's responsibility to

1258 provide. - -

1259 (1) The report of a claimor action for damages for

Page 42 of 174
CODING: Words stricken are deletions; words underlined are additions.



F L OR 1 D A H O U S E O F R E P RESENTATI

O

1260
1261
1262
1263
1264
1265
1266
1267
1268
1269
1270
1271
1272
1273
1274
1275
1276
1277
1278
1279
1280
1281
1282
1283
1284
1285
1286
1287
1288

1289

HB 0001D 2003
personal injury which is required to be provided to the

Departnment of Health under s. 456.049 or s. 627.912 is public

i nformati on except for the nane of the clainmant or injured
person, which remains confidential as provided in s. ss—
4560492 {d)—and 627.912(2)(e). The Departnment of Health shall
upon request, make such report available to any person. The

departnment shall make such report available as a part of the

practitioner's profile within 30 cal endar days after receipt.

(2) Any information in the possession of the Departnent of
Heal th which relates to a bankruptcy proceeding by a
practitioner of nedicine |icensed under chapter 458, a
practitioner of osteopathic nedicine |icensed under chapter 459,
a podiatric physician |icensed under chapter 461, or a denti st
i censed under chapter 466 is public infornmation. The Depart nent
of Health shall, upon request, make such information avail able

to any person. The departnent shall make such report avail able

as a part of the practitioner's profile within 30 cal endar days

after receipt.

Section 17. Paragraph (a) of subsection (7) of section
456. 057, Florida Statutes, is anmended to read:

456. 057 Ownership and control of patient records; report
or copies of records to be furnished. --

(7)(a)l. The departnent may obtain patient records
pursuant to a subpoena without witten authorization fromthe
patient if the departnent and the probabl e cause panel of the
appropriate board, if any, find reasonable cause to believe that
a health care practitioner has excessively or inappropriately
prescri bed any controll ed substance specified in chapter 893 in
violation of this chapter or any professional practice act or

that a health care practitioner has practiced his or her
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prof essi on bel ow that |evel of care, skill, and treatnent

requi red as defined by this chapter or any professional practice
act and also find that appropriate, reasonable attenpts were
made to obtain a patient rel ease.

2. The departnent may obtain patient records and insurance
i nformati on pursuant to a subpoena without witten authorization
fromthe patient if the departnent and the probabl e cause pane
of the appropriate board, if any, find reasonable cause to
believe that a health care practitioner has provided i nadequate
nmedi cal care based on termnation of insurance and also find
t hat appropriate, reasonable attenpts were nade to obtain a
pati ent rel ease.

3. The departnent may obtain patient records, billing
records, insurance information, provider contracts, and al
attachnments thereto pursuant to a subpoena wi thout witten
aut hori zation fromthe patient if the departnent and probable
cause panel of the appropriate board, if any, find reasonable
cause to believe that a health care practitioner has submtted a
claim statenent, or bill using a billing code that would result
in paynent greater in anount than would be paid using a billing
code that accurately describes the services perfornmed, requested
paynment for services that were not perforned by that health care
practitioner, used information derived froma witten report of
an aut onobi |l e acci dent generated pursuant to chapter 316 to
solicit or obtain patients personally or through an agent
regardl ess of whether the information is derived directly from
the report or a sunmary of that report or from another person,
solicited patients fraudulently, received a kickback as defined
ins. 456.054, violated the patient brokering provisions of s.

817. 505, or presented or caused to be presented a false or
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fraudul ent insurance claimw thin the neani ng of s.

817.234(1)(a), and also find that, within the neaning of s.
817.234(1)(a), patient authorization cannot be obtained because
the patient cannot be |ocated or is deceased, incapacitated, or
suspected of being a participant in the fraud or schene, and if
t he subpoena is issued for specific and rel evant records.

4. Notw t hstandi ng subparagraphs 1.-3., when the

departnent investigates a professional liability claimor

undertakes action pursuant to s. 456.049 or s. 627.912, the

department may obtain patient records pursuant to a subpoena

without witten authorization fromthe patient if the patient

refuses to cooperate or the departnent attenpts to obtain a

patient release and the failure to obtain the patient records

woul d be detrinental to the investigation.
Section 18. Section 456.0575, Florida Statutes, is created

to read:
456. 0575 Duty to notify patients.--Every |licensed health
care practitioner shall informeach patient, or an individual

identified pursuant to s. 765.401(1), in person about adverse

incidents that result in serious harmto the patient.

Noti fication of outcones of care that result in harmto the

patient under this section shall not constitute an

acknow edgenent of admission of liability, nor can such

notifications be introduced as evi dence.
Section 19. Subsection (4) of section 456.072, Florida

Statutes, is anended to read:

456. 072 G ounds for discipline; penalties; enforcenent.--
(4) In addition to any other discipline inposed through
final order, or citation, entered on or after July 1, 2001,

pursuant to this section or discipline inposed through fina
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order, or citation, entered on or after July 1, 2001, for a

violation of any practice act, the board, or the departnent when
there is no board, shall assess costs related to the

i nvestigation and prosecution of the case. Such costs related to

the investigation and prosecution include, but are not limted

to, salaries and benefits of personnel, costs related to the

time spent by the attorney and ot her personnel working on the

case, and any ot her expenses incurred by the departnent for the

case. The board, or the departnment when there in no board, shal

deternm ne the anmobunt of costs to be assessed after its

consideration of an affidavit of item zed costs and any witten

obj ections thereto. In any case where the board or the

departnent inposes a fine or assessnent and the fine or
assessment is not paid within a reasonable tine, such reasonabl e
time to be prescribed in the rules of the board, or the
departnent when there is no board, or in the order assessing
such fines or costs, the departnent or the Departnent of Legal
Affairs may contract for the collection of, or bring a civil
action to recover, the fine or assessnent.

Section 20. Subsections (1) and (5) of section 456. 073,
Florida Statutes, as anmended by section 1 of chapter 2003-27,
Laws of Florida, are anended to read:

456. 073 Disciplinary proceedings.--Di sciplinary
proceedi ngs for each board shall be within the jurisdiction of
t he departnent.

(1) The departnent, for the boards under its jurisdiction,
shal | cause to be investigated any conplaint that is filed
before it if the conplaint is in witing, signed by the
conplainant, and legally sufficient. A conplaint filed by a

state prisoner against a health care practitioner enployed by or
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ot herwi se providing health care services within a facility of

the Departnent of Corrections is not legally sufficient unless
there is a showi ng that the prisoner conpl ai nant has exhausted
all available adm nistrative renedies within the state
correctional systembefore filing the conplaint. However, if the
Department of Health determ nes after a prelimnary inquiry of a
state prisoner's conplaint that the practitioner nay present a
serious threat to the health and safety of any individual who is
not a state prisoner, the Departnent of Health may determ ne

| egal sufficiency and proceed with discipline. The Departnent of
Health shall be notified within 15 days after the Departnent of
Corrections disciplines or allows a health care practitioner to
resign for an offense related to the practice of his or her

prof ession. A conplaint is legally sufficient if it contains
ultimate facts that show that a violation of this chapter, of
any of the practice acts relating to the professions regul ated
by the departnent, or of any rule adopted by the departnent or a
regul atory board in the departnent has occurred. In order to
determ ne | egal sufficiency, the departnment nmay require
supporting informati on or docunentation. The departnment may
investigate, and the departnment or the appropriate board may
take appropriate final action on, a conplaint even though the
original conplainant withdraws it or otherw se indicates a
desire not to cause the conplaint to be investigated or
prosecuted to conpletion. The departnent may investigate an
anonynous conplaint if the conplaint is in witing and is
legally sufficient, if the alleged violation of law or rules is
substantial, and if the departnent has reason to believe, after
prelimnary inquiry, that the violations alleged in the

conplaint are true. The departnent may investigate a conpl aint
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made by a confidential informant if the conplaint is legally

sufficient, if the alleged violation of law or rule is
substantial, and if the departnment has reason to believe, after
prelimnary inquiry, that the allegations of the conplainant are
true. The departnent may initiate an investigation if it has
reasonabl e cause to believe that a |licensee or a group of

| icensees has violated a Florida statute, a rule of the

departnent, or a rule of a board. Notw thstandi ng subsection

(13), the departnment nay investigate infornation filed pursuant

to s. 456.041(4) relating to liability actions with respect to

practitioners |icensed under chapter 458 or chapter 459 which
have been reported under s. 456.049 or s. 627.912 within the
previous 6 years for any paid claimthat exceeds $50, 000. Except
as provided in ss. 458.331(9), 459.015(9), 460.413(5), and

461. 013(6), when an investigation of any subject is undertaken,

t he department shall pronptly furnish to the subject or the
subject's attorney a copy of the conplaint or docunent that
resulted in the initiation of the investigation. The subject may
subnmit a witten response to the infornmation contained in such
conpl aint or docunment within 20 days after service to the

subj ect of the conplaint or docunent. The subject's witten
response shall be considered by the probabl e cause panel. The
right to respond does not prohibit the issuance of a summary
energency order if necessary to protect the public. However, if
the secretary, or the secretary's designee, and the chair of the
respective board or the chair of its probabl e cause panel agree
in witing that such notification would be detrinental to the

i nvestigation, the departnment may wi thhold notification. The
departnent nmay conduct an investigation without notification to

any subject if the act under investigation is a crimnal
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of f ense.

(5)(a) A formal hearing before an adm nistrative |aw judge
fromthe Division of Adm nistrative Hearings shall be held
pursuant to chapter 120 if there are any disputed issues of

material fact. The determ nati on of whether a |icensee has

violated the laws and rules reqgul ating the profession, including

a determ nation of the reasonabl e standard of care, is a

conclusion of law to be determi ned by the board, or departnent

when there is no board, and is not a finding of fact to be

determ ned by an adm nistrative |law judge. The adm nistrative

| aw j udge shall issue a reconmended order pursuant to chapter

(b) Notwithstanding s. 120.569(2), the departnent shal

notify the Division of Adm nistrative Hearings within 45 days

after receipt of a petition or request for a hearing that the

departnment has determ ned requires a fornal hearing before an

adm nistrative | aw j udge.
Section 21. Subsections (1) and (2) of section 456.077,

Florida Statutes, are anended to read:

456. 077 Authority to issue citations.--

(1) Notwi thstanding s. 456.073, the board, or the
department if there is no board, shall adopt rules to permt the
i ssuance of citations. The citation shall be issued to the
subj ect and shall contain the subject's nanme and address, the
subject's license nunber if applicable, a brief factual
statenment, the sections of the law allegedly violated, and the
penalty inposed. The citation nust clearly state that the

subj ect may choose, in lieu of accepting the citation, to follow
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the procedure under s. 456.073. If the subject disputes the

matter in the citation, the procedures set forth in s. 456.073
nmust be foll owed. However, if the subject does not dispute the
matter in the citation with the departnment within 30 days after
the citation is served, the citation becones a public final
order and does not constitute eenstitutes discipline for a first

of fense, but does constitute discipline for a second or

subsequent offense. The penalty shall be a fine or other

conditions as established by rule.

(2) The board, or the departnent if there is no board,
shal | adopt rules designating violations for which a citation
may be issued. Such rules shall designate as citation violations
t hose violations for which there is no substantial threat to the

public health, safety, and welfare or no violation of standard

of care involving injury to a patient. Violations for which a

citation may be issued shall include violations of continuing
education requirenents; failure to tinely pay required fees and
fines; failure to conply with the requirenents of ss. 381.026
and 381. 0261 regardi ng the dissem nation of information
regarding patient rights; failure to conply with adverti sing
requirenents; failure to tinmely update practitioner profile and
credentialing files; failure to display signs, |licenses, and
permts; failure to have required reference books avail able; and
all other violations that do not pose a direct and serious

threat to the health and safety of the patient or involve a

viol ation of standard of care that has resulted in injury to a
pati ent .

Section 22. Subsections (1) and (2) of section 456. 078,
Florida Statutes, are amended to read:

456. 078 Medi ation.- -
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(1) Notw thstanding the provisions of s. 456.073, the
board, or the departnment when there is no board, shall adopt
rules to designate which violations of the applicable
prof essi onal practice act are appropriate for nediation. The
board, or the departnent when there is no board, shall ray
designate as nedi ati on of fenses those conpl aints where harm

caused by the licensee is economic in nature, except any act or

om ssion involving intentional msconduct, e+ can be renedi ed by

the licensee, is not a standard-of-care violation involving any

type of injury to a patient, or does not result in an adverse

i ncident. For the purposes of this section, an "adverse

i ncident" neans an event that results in:

(a) The death of a patient;

(b) Brain or spinal danage to a patient;

(c) The performance of a surgical procedure on the wong

pati ent;
(d) The perfornance of a wong-site surgical procedure;

(e) The performance of a surgical procedure that is

nmedi cal | y unnecessary or otherwi se unrelated to the patient's

di agnhosi s or nedical condition;

(f) The surgical repair of danage to a patient resulting

froma planned surgical procedure, which damage is not a

recogni zed specific risk as disclosed to the patient and

docunented t hrough the i nforned-consent process;

(g) The performance of a procedure to renove unpl anned

foreign objects remaining froma surgi cal procedure; or

(h) The performance of any other surgical procedure that

breached the standard of care.

(2) After the departnment determnes a conplaint is legally

sufficient and the alleged violations are defined as nediation
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of fenses, the departnent or any agent of the departnment nmay

conduct informal nediation to resolve the conplaint. If the
conpl ai nant and the subject of the conplaint agree to a
resolution of a conplaint within 14 days after contact by the
nmedi ator, the nediator shall notify the departnment of the terns
of the resolution. The department or board shall take no further
action unless the conplainant and the subject each fail to
record with the departnent an acknow edgnent of satisfaction of
the terms of nediation within 60 days of the nmediator's

notification to the departnment. A successful nediation shall not

constitute discipline. In the event the conplai nant and subj ect

fail to reach settlenent terns or to record the required
acknow edgnent, the departnment shall process the conplaint
according to the provisions of s. 456.073.

Section 23. Effective upon this act becomng a | aw and
applying to clainms accruing on or after that date, section
458. 320, Florida Statutes, is anended to read:

458. 320 Financial responsibility.--

(1) As a condition of licensing and nmi ntaining an active

|icense, and prior to the issuance or renewal of an active
license or reactivation of an inactive license for the practice
of medicine, an applicant nust shall by one of the foll ow ng
nmet hods denonstrate to the satisfaction of the board and the
departnent financial responsibility to pay clainms and costs
ancillary thereto arising out of the rendering of, or the
failure to render, nedical care or services:

(a) Establishing and mai ntaining an escrow account
consi sting of cash or assets eligible for deposit in accordance
with s. 625.52 in the per claimanounts specified in paragraph

(b). The required escrow anpbunt set forth in this paragraph may
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not be used for litigation costs or attorney's fees for the

def ense of any nedi cal negligence claim

(b) Ootaining and nai ntaining professional liability
coverage in an anmount not |ess than $100, 000 per claim wth a
m ni mum annual aggregate of not |ess than $300,000, from an
aut hori zed insurer as defined under s. 624.09, froma surplus
lines insurer as defined under s. 626.914(2), froma risk
retention group as defined under s. 627.942, fromthe Joint
Underwriting Association established under s. 627.351(4), or
t hrough a plan of self-insurance as provided in s. 627.357. The

requi red coverage anount set forth in this paragraph nay not be

used for litigation costs or attorney's fees for the defense of

any nedi cal negligence claim

(c) Obtaining and naintai ning an unexpired, irrevocabl e
letter of credit, established pursuant to chapter 675, in an
amount not | ess than $100, 000 per claim with a nminimum
aggregate availability of credit of not |ess than $300,000. The
letter of credit nust shall be payable to the physician as
beneficiary upon presentnment of a final judgnent indicating
liability and awardi ng damages to be paid by the physician or
upon presentnent of a settlenment agreenent signed by all parties
to such agreenent when such final judgnent or settlenent is a
result of a claimarising out of the rendering of, or the

failure to render, medical care and services. The letter of

credit nay not be used for litigation costs or attorney's fees

for the defense of any nmedical negligence claim The Such letter

of credit nust shall be nonassi gnabl e and nontransferable. The
Such letter of credit nust shalk be issued by any bank or
savi ngs associ ati on organi zed and exi sting under the | aws of

this state or any bank or savings associ ati on organi zed under
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the laws of the United States which that has its principal place

of business in this state or has a branch office that whieh i s
aut hori zed under the laws of this state or of the United States
to receive deposits in this state.

(2) Physicians who performsurgery in an anbul atory

surgical center licensed under chapter 395 and, as a continuing

condition of hospital staff privileges, physicians who have w-th
staff privileges nust shal- al so beregquiredto establish
financial responsibility by one of the follow ng methods:

(a) Establishing and maintaining an escrow account
consi sting of cash or assets eligible for deposit in accordance
wth s. 625.52 in the per claimanounts specified in paragraph

(b). The required escrow anpbunt set forth in this paragraph nmay

not be used for litigation costs or attorney's fees for the

def ense of any nedi cal negligence claim

(b) Obtaining and mai ntai ning professional liability
coverage in an anmount not |ess than $250,000 per claim wth a
m ni mrum annual aggregate of not |ess than $750,000 from an
aut hori zed i nsurer as defined under s. 624.09, froma surplus
lines insurer as defined under s. 626.914(2), froma risk
retention group as defined under s. 627.942, fromthe Joint
Underwiting Associ ation established under s. 627.351(4),
through a plan of self-insurance as provided in s. 627.357, or
t hrough a plan of self-insurance that whieh neets the conditions
specified for satisfying financial responsibility in s. 766.110.

The requi red coverage anobunt set forth in this paragraph may not

be used for litigation costs or attorney's fees for the defense

of any nedical negligence claim

(c) Obtaining and mai ntai ning an unexpired irrevocabl e

|etter of credit, established pursuant to chapter 675, in an
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amount not | ess than $250,000 per claim with a m nimum

aggregate availability of credit of not |ess than $750,000. The
letter of credit nust shall be payable to the physician as
beneficiary upon presentnment of a final judgnment indicating
liability and awardi ng damages to be paid by the physician or
upon presentnent of a settlenment agreenent signed by all parties
to such agreenent when such final judgnent or settlenent is a
result of a claimarising out of the rendering of, or the

failure to render, medical care and services. The letter of

credit nay not be used for litigation costs or attorney's fees

for the defense of any nedical negligence claim The Such letter

of credit nust shall be nonassi gnabl e and nontransferable. The
Sueh letter of credit nust shal be issued by any bank or

savi ngs associ ati on organi zed and exi sting under the | aws of
this state or any bank or savings association organi zed under
the laws of the United States which that has its principal place
of business in this state or has a branch office that whieh is
aut hori zed under the laws of this state or of the United States

to receive deposits in this state.

Thi s subsection shall be inclusive of the coverage in subsection
(1).
(3)(a) he £ ol ANEE . :
I . 1 | (2) shall | L aj : neid I
: ’ , he initial d :
L . hi _ whicl o .
) Meeting the financial responsibility requirenents of
this section or the criteria for any exenption from such

requi rements nust shall be established at the tinme of issuance

or renewal of a license enr-or—atter January 11987,

Page 55 of 174

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1650
1651
1652
1653
1654
1655
1656
1657
1658
1659
1660
1661
1662
1663
1664
1665
1666
1667
1668
1669
1670
1671
1672
1673
1674
1675
1676
1677
1678

1679

HB 0001D 2003
(b)fe)> Any person nmay, at any time, submt to the

departnent a request for an advisory opinion regarding such
person's qualifications for exenption.

(4)(a) Each insurer, self-insurer, risk retention group,
or Joint Underwiting Association nust shal pronptly notify the
departnent of cancellation or nonrenewal of insurance required
by this section. Unless the physician denonstrates that he or
she is otherwise in conpliance with the requirenents of this
section, the departnment shall suspend the |icense of the
physi ci an pursuant to ss. 120.569 and 120.57 and notify all
health care facilities licensed under chapter 395 of such
action. Any suspension under this subsection remains sha--
rematn in effect until the physician denonstrates conpliance

with the requirements of this section. |If any judgnents or

settlements are pending at the tinme of suspension, those

judgnents or settlenents nust be paid in accordance with this

section unless otherwise nutually agreed to in witing by the

parties. This paragraph does not abrogate a judgnent debtor's

obligation to satisfy the entire anount of any judgnment —except

(b) If financial responsibility requirenents are nmet by
mai nt ai ni ng an escrow account or letter of credit as provided in
this section, upon the entry of an adverse final judgnent
arising froma nedical malpractice arbitration award, froma
claimof nedical nmalpractice either in contract or tort, or from
nonconpliance with the terns of a settlenment agreenent arising
froma claimof nedical nalpractice either in contract or tort,

the licensee shall pay the entire anount of the judgnent
Page 56 of 174

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1680
1681
1682
1683
1684
1685
1686
1687
1688
1689
1690
1691
1692
1693
1694
1695
1696
1697
1698
1699
1700
1701
1702
1703
1704
1705
1706
1707
1708

1709

HB 0001D 2003
together with all accrued interest, or the anmount maintained in

the escrow account or provided in the letter of credit as
required by this section, whichever is |less, within 60 days
after the date such judgnent becane final and subject to
execution, unless otherw se nutually agreed to in witing by the
parties. If tinely paynent is not nade by the physician, the
departnment shall suspend the |icense of the physician pursuant
to procedures set forth in subparagraphs (5)(g)3., 4., and 5.
Not hing in this paragraph shall abrogate a judgnment debtor's
obligation to satisfy the entire anmount of any judgnent.

(5) The requirenents of subsections (1), (2), and (3) do
shal not apply to:

(a) Any person |icensed under this chapter who practices
nmedi ci ne exclusively as an officer, enployee, or agent of the
Federal Governnent or of the state or its agencies or its
subdi vi si ons. For the purposes of this subsection, an agent of
the state, its agencies, or its subdivisions is a person who is
eligible for coverage under any self-insurance or insurance
program aut hori zed by the provisions of s. 768.28(16) (15}

(b) Any person whose |icense has becone inactive under
this chapter and who is not practicing nedicine in this state.
Any person applying for reactivation of a |license nust show
either that such |icensee maintained tail insurance coverage
t hat which provided liability coverage for incidents that
occurred on or after January 1, 1987, or the initial date of
licensure in this state, whichever is later, and incidents that
occurred before the date on which the |icense becane inactive;
or such licensee nmust submit an affidavit stating that such
| i censee has no unsatisfied nmedical nal practice judgnents or

settlenents at the tinme of application for reactivation.
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(c) Any person holding a limted |icense pursuant to s.

458. 317 and practicing under the scope of such [imted |license.

(d) Any person licensed or certified under this chapter
who practices only in conjunction with his or her teaching
duties at an accredited nmedical school or inits main teaching
hospitals. Such person may engage in the practice of nedicine to
the extent that such practice is incidental to and a necessary
part of duties in connection with the teaching position in the
nmedi cal school

(e) Any person holding an active |license under this
chapter who is not practicing nmedicine in this state. If such
person initiates or resunes any practice of nedicine in this
state, he or she nust notify the department of such activity and

fulfill the financial responsibility requirenents of this

section before resuning the practice of nedicine in this state.

(f) Any person holding an active license under this
chapter who neets all of the followng criteri a:

1. The licensee has held an active license to practice in
this state or another state or sone conbination thereof for nore
t han 15 years.

2. The licensee has either retired fromthe practice of
medi cine or maintains a part-tinme practice of no nore than 1, 000
patient contact hours per year.

3. The licensee has had no nore than two clains for
medi cal mal practice resulting in an indemity exceedi ng $25, 000
wi thin the previous 5-year period.

4. The |icensee has not been convicted of, or pled guilty
or nolo contendere to, any crimnal violation specified in this
chapter or the nedical practice act of any other state.

5. The licensee has not been subject within the [ast 10
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years of practice to license revocation or suspension for any

period of time; probation for a period of 3 years or |onger; or
a fine of $500 or nore for a violation of this chapter or the
nmedi cal practice act of another jurisdiction. The regul atory
agency's acceptance of a physician's relinquishnent of a
|icense, stipulation, consent order, or other settlenent,
offered in response to or in anticipation of the filing of

adm ni strative charges agai nst the physician's |icense,
constitutes shall—be-construed—as action agai nst the physician's
license for the purposes of this paragraph.

6. The licensee has submtted a form supplying necessary
informati on as required by the departnent and an affidavit
affirm ng conpliance w th theprovisions—of this paragraph.

7. The licensee nust shall- submt biennially to the
departnent certification stating conpliance wth the—provisions
of this paragraph. The |icensee nust shall, upon request,
denonstrate to the departnent information verifying conpliance

with this paragraph.

A licensee who neets the requirenments of this paragraph nust
shal-—be+required—either—to post notice in the formof a sign
prom nently displayed in the reception area and clearly
noticeable by all patients or provide a witten statenent to any
person to whom nedi cal services are being provided. The Suech
sign or statenent nust read as foll ows shal—statethat: "Under

Florida | aw, physicians are generally required to carry nedical

mal practice i nsurance or otherw se denonstrate financi al
responsibility to cover potential clains for nedical
mal practice. However, certain part-tine physicians who neet

state requirenents are exenpt fromthe financial responsibility
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 aw. YOUR DOCTOR MEETS THESE REQUI REMENTS AND HAS DECI DED NOT TO

CARRY MEDI CAL MALPRACTI CE | NSURANCE. This notice is provided
pursuant to Florida |aw "

(g) Any person holding an active license under this
chapter who agrees to neet all of the followng criteria:

1. Upon the entry of an adverse final judgnent arising
froma nedical malpractice arbitration award, froma cl ai m of
medi cal mal practice either in contract or tort, or from
nonconpliance with the terns of a settlenent agreenment arising
froma claimof nedical malpractice either in contract or tort,
the licensee shall pay the judgnment creditor the | esser of the
entire anount of the judgnent with all accrued interest or
ei ther $100,000, if the physician is |licensed pursuant to this
chapter but does not maintain hospital staff privileges, or
$250,000, if the physician is |licensed pursuant to this chapter
and mai ntains hospital staff privileges, within 60 days after
the date such judgnent becane final and subject to execution,
unl ess otherw se nutually agreed to in witing by the parties.
Such adverse final judgnent shall include any cross-claim
counterclaim or claimfor indemity or contribution arising
fromthe claimof nedical nmal practice. Upon notification of the
exi stence of an unsatisfied judgnent or paynent pursuant to this
subpar agr aph, the departnent shall notify the |icensee by
certified mail that he or she shall be subject to disciplinary
action unless, within 30 days fromthe date of mailing, he or
she either:

a. Shows proof that the unsatisfied judgnent has been paid
in the amount specified in this subparagraph; or

b. Furnishes the departnent with a copy of atinely filed

noti ce of appeal and either:
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(I') A copy of a supersedeas bond properly posted in the

anount required by | aw, or

(I'') An order froma court of conpetent jurisdiction
stayi ng execution on the final judgnment pending disposition of
t he appeal .

2. The Departnent of Health shall issue an energency order
suspending the |license of any |icensee who, after 30 days
follow ng receipt of a notice fromthe Departnent of Health, has
failed to: satisfy a medical mal practice clai magainst himor
her; furnish the Departnment of Health a copy of a tinely filed
notice of appeal; furnish the Departnent of Health a copy of a
super sedeas bond properly posted in the anmount required by |aw,
or furnish the Departnent of Health an order froma court of
conpetent jurisdiction staying execution on the final judgnent
pendi ng di sposition of the appeal.

3. Upon the next neeting of the probable cause panel of
the board following 30 days after the date of nmailing the notice
of disciplinary action to the |icensee, the panel shall nmake a
deternmi nati on of whether probable cause exists to take
di sciplinary action against the |icensee pursuant to
subpar agraph 1.

4. |f the board determ nes that the factual requirenents
of subparagraph 1. are net, it shall take disciplinary action as
it deens appropriate against the |licensee. Such disciplinary
action shall include, at a mninmum probation of the |icense
with the restriction that the |icensee nust nmake paynents to the
judgnent creditor on a schedule determ ned by the board to be
reasonable and within the financial capability of the physician.
Not wi t hst andi ng any other disciplinary penalty inposed, the

di sciplinary penalty may include suspension of the license for a
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period not to exceed 5 years. In the event that an agreenent to

satisfy a judgnent has been net, the board shall renove any
restriction on the |icense.
5. The licensee has conpleted a form suppl yi ng necessary

information as required by the departnent.

A licensee who neets the requirenents of this paragraph nust
shal-—berequired—either—to post notice in the formof a sign
prom nently displayed in the reception area and clearly

noti ceable by all patients or te provide a witten statenent to
any person to whom nedi cal services are being provided. The Sueh
sign or statenent nust read as foll ows shall—state: "Under
Florida | aw, physicians are generally required to carry nedi cal

mal practice i nsurance or otherw se denonstrate financi al
responsibility to cover potential clainms for nedical

mal practi ce. YOUR DOCTOR HAS DECI DED NOT TO CARRY MEDI CAL
MALPRACTI CE I NSURANCE. This is permtted under Florida | aw
subject to certain conditions. Florida | aw i nposes penalties
agai nst noni nsured physicians who fail to satisfy adverse
judgnents arising fromclainms of nmedical mal practice. This
notice is provided pursuant to Florida |l aw. "

(6) Any deceptive, untrue, or fraudul ent representation by
the licensee with respect to any provision of this section shal
result in permanent disqualification fromany exenption to
mandat ed financial responsibility as provided in this section
and shall constitute grounds for disciplinary action under s.
458. 331.

(7) Any licensee who relies on any exenption fromthe
financial responsibility requirenment shall notify the

departnent, in witing, of any change of circunstance regarding
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his or her qualifications for such exenption and shal

denonstrate that he or she is in conpliance with the
requirenments of this section

(8) Notwithstandi ng any other provision of this section,

t he departnent shall suspend the |license of any physician

agai nst whom has been entered a final judgnent, arbitration

award, or other order or who has entered into a settl enent

agreenent to pay danmges arising out of a claimfor nedical

mal practice, if all appellate renedi es have been exhausted and

paynment up to the anmobunts required by this section has not been

made within 30 days after the entering of such judgnent, award,

or order or agreenent, until proof of paynent is received by the

departnment or a paynment schedul e has been agreed upon by the

physi ci an and the clainant and presented to the departnent. This

subsection does not apply to a physician who has net the

financial responsibility requirenents in paragraphs (1)(b) and
(2)(b).
(9)68) The board shall adopt rules to inplenment the

provi sions of this section.

Section 24. Paragraph (t) of subsection (1) and subsection
(6) of section 458.331, Florida Statutes, are anended to read:

458.331 G ounds for disciplinary action; action by the
board and departnent. - -

(1) The following acts constitute grounds for denial of a
license or disciplinary action, as specified in s. 456.072(2):

(t) Goss or repeated nal practice or the failure to
practice nedicine with that level of care, skill, and treatnent
whi ch is recogni zed by a reasonably prudent simlar physician as
bei ng acceptabl e under simlar conditions and circunstances. The

board shall give great weight to the provisions of s. 766.102
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when enforcing this paragraph. As used in this paragraph,

"repeated mal practice"” includes, but is not limted to, three or
nore clainms for nmedical mal practice within the previous 5-year
period resulting in indemities being paid in excess of $50,000
$25.000 each to the claimant in a judgnment or settlenent and

whi ch incidents involved negligent conduct by the physician. As
used in this paragraph, "gross nmal practice" or "the failure to
practice nmedicine with that |evel of care, skill, and treatnent
whi ch is recogni zed by a reasonably prudent simlar physician as
bei ng acceptabl e under simlar conditions and circunstances,"
shall not be construed so as to require nore than one instance,
event, or act. Nothing in this paragraph shall be construed to
require that a physician be inconpetent to practice nedicine in
order to be disciplined pursuant to this paragraph. A

reconmended order by an adm nistrative |aw judge or a final

order of the board finding a violation under this paragraph

shal | specify whether the |icensee was found to have commtted

"gross nml practice," "repeated nml practice,” or "failure to

practice nedicine with that | evel of care, skill, and treatnent

which is recogni zed as bei ng acceptabl e under simlar conditions

and ci rcunmstances,"” or any conbination thereof, and any

publication by the board nust so specify.

(6) Upon the department's receipt froman insurer or self-
insurer of a report of a closed claimagainst a physician
pursuant to s. 627.912 or froma health care practitioner of a
report pursuant to s. 456.049, or upon the receipt froma
claimant of a presuit notice against a physician pursuant to s.
766. 106, the department shall review each report and determ ne
whether it potentially involved conduct by a |licensee that is

subject to disciplinary action, in which case the provisions of
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s. 456.073 shall apply. However, if it is reported that a

physi ci an has had three or nore clains with indemities
exceedi ng $50, 000 $25,000 each within the previous 5-year
period, the departnment shall investigate the occurrences upon
which the clainms were based and determne if action by the
departnent agai nst the physician is warranted.

Section 25. Section 458.3311, Florida Statutes, is created
to read:

458. 3311 Energency procedures for disciplinary

action. --Notwi t hstandi ng any ot her provision of law to the

contrary, no later than 30 days after a third report of a

professional liability claimagainst a |icensed physician has

been submtted, within a 60-nonth period, as required by ss.
456. 049 and 627.912, the Departnent of Health shall initiate an
energency investigation and the Board of Medicine shall conduct

an energency probabl e cause hearing to determ ne whet her the

physi ci an shoul d be disciplined for a violation of s

458.331(1)(t) or any other rel evant provision of |aw.

Section 26. Effective upon this act beconming a | aw and
applying to clainms accruing on or after that date, section
459. 0085, Florida Statutes, is anended to read:

459. 0085 Financial responsibility. --

(1) As a condition of licensing and maintai ning an active

license, and prior to the issuance or renewal of an active
license or reactivation of an inactive |icense for the practice
of osteopathic nedicine, an applicant nust shalk by one of the
foll owi ng nethods denonstrate to the satisfaction of the board
and the departnent financial responsibility to pay clains and
costs ancillary thereto arising out of the rendering of, or the

failure to render, medical care or services:
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(a) Establishing and naintaining an escrow account

consisting of cash or assets eligible for deposit in accordance
with s. 625.52 in the per-claimanounts specified in paragraph

(b). The required escrow anbunt set forth in this paragraph nay

not be used for litigation costs or attorney's fees for the

def ense of any nedi cal negligence claim

(b) Obtaining and nmai ntaining professional liability
coverage in an amount not |ess than $100,000 per claim with a
m ni mum annual aggregate of not |ess than $300, 000, from an
aut hori zed i nsurer as defined under s. 624.09, froma surplus
lines insurer as defined under s. 626.914(2), froma risk
retention group as defined under s. 627.942, fromthe Joint
Underwriting Association established under s. 627.351(4), or
t hrough a plan of self-insurance as provided in s. 627.357. The

requi red coverage amount set forth in this paragraph nay not be

used for litigation costs or attorney's fees for the defense of

any nedi cal negligence claim

(c) Obtaining and nmaintai ning an unexpired, irrevocable
letter of credit, established pursuant to chapter 675, in an
amount not | ess than $100, 000 per claim with a m nimum
aggregate availability of credit of not |ess than $300,000. The
letter of credit nust shall be payable to the osteopathic
physi ci an as beneficiary upon presentnent of a final judgnent
indicating liability and awardi ng damages to be paid by the
ost eopat hi ¢ physi ci an or upon presentnment of a settl enent
agreenent signed by all parties to such agreenent when such
final judgnent or settlenent is a result of a claimarising out
of the rendering of, or the failure to render, nedical care and

services. The letter of credit nay not be used for litigation

costs or attorney's fees for the defense of any nedi cal
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negligence claim The Such letter of credit nust shall be

nonassi gnabl e and nontransferable. The Sueh letter of credit

nmust shall be issued by any bank or savings associ ation

organi zed and existing under the laws of this state or any bank
or savings associ ation organi zed under the laws of the United
States which that has its principal place of business in this
state or has a branch office that whieh is authorized under the
laws of this state or of the United States to receive deposits
inthis state.

(2) GOsteopathic physicians who performsurgery in an

anbul atory surgical center |icensed under chapter 395 and, as a

continuing condition of hospital staff privil eges, osteopathic
physi ci ans who have with staff privileges nust shall also be
reguired—to establish financial responsibility by one of the
fol l owi ng net hods:

(a) Establishing and maintaining an escrow account
consi sting of cash or assets eligible for deposit in accordance
with s. 625.52 in the per-claimanounts specified in paragraph

(b). The required escrow anpunt set forth in this paragraph nay

not be used for litigation costs or attorney's fees for the

def ense of any nedi cal negligence claim

(b) Obtaining and nmai ntaining professional liability
coverage in an amount not |ess than $250,000 per claim with a
m ni mum annual aggregate of not |ess than $750,000 from an
aut hori zed i nsurer as defined under s. 624.09, froma surplus
lines insurer as defined under s. 626.914(2), froma risk
retention group as defined under s. 627.942, fromthe Joint
Underwriting Associ ation established under s. 627.351(4),

t hrough a plan of self-insurance as provided in s. 627.357, or

through a plan of self-insurance that whieh neets the conditions
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specified for satisfying financial responsibility in s. 766.110.

The required coverage anount set forth in this paragraph nay not

be used for litigation costs or attorney's fees for the defense

of any nedi cal negligence claim

(c) Obtaining and maintai ning an unexpired, irrevocable
letter of credit, established pursuant to chapter 675, in an
amount not | ess than $250,000 per claim with a m ninmm
aggregate availability of credit of not |ess than $750,000. The
letter of credit nust shall be payable to the osteopathic
physi ci an as beneficiary upon presentnent of a final judgment
indicating liability and awardi ng damages to be paid by the
ost eopat hi ¢ physician or upon presentnent of a settlenent
agreenent signed by all parties to such agreenent when such
final judgnment or settlement is a result of a claimarising out
of the rendering of, or the failure to render, nedical care and

services. The letter of credit nay not be used for litigation

costs or attorney's fees for the defense of any nedi cal
negligence claim The Sueh letter of credit nust shall be

nonassi gnabl e and nontransferable. The Sueh letter of credit
nmust shall be issued by any bank or savings associ ation

organi zed and existing under the laws of this state or any bank
or savi ngs associ ation organi zed under the |laws of the United
States which that has its principal place of business in this
state or has a branch office that which is authorized under the
laws of this state or of the United States to receive deposits

in this state.

Thi s subsection shall be inclusive of the coverage in subsection
(1).
(3) (a) he i L al il . :
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: , , he_initial d :
Lecensure inthis state,—whichever s later—

B> Meeting the financial responsibility requirenments of
this section or the criteria for any exenption from such
requi rements nust shall be established at the tinme of issuance
or renewal of a |license en—eor—afterJanvary—1,—1987.

(b)e)» Any person may, at any tinme, submt to the
department a request for an advisory opinion regarding such
person's qualifications for exenption.

(4)(a) Each insurer, self-insurer, risk retention group,
or joint underwiting association nust shal- pronptly notify the
departnent of cancellation or nonrenewal of insurance required
by this section. Unless the osteopathic physician denonstrates
that he or she is otherwise in conpliance with the requirenents
of this section, the departnent shall suspend the |icense of the
ost eopat hi ¢ physi cian pursuant to ss. 120.569 and 120.57 and
notify all health care facilities |icensed under chapter 395,
part IV of chapter 394, or part | of chapter 641 of such action.
Any suspensi on under this subsection remins shall—+emabn in
effect until the osteopathic physician denonstrates conpliance

wth the requirenents of this section. If any judgnents or

settlenents are pending at the tinme of suspension, those

judgnents or settlenents nust be paid in accordance with this

section unless otherwise nutually agreed to in witing by the

parties. This paragraph does not abrogate a judgnent debtor's

obligation to satisfy the entire anount of any judgnent except
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(b) If financial responsibility requirenents are nmet by

mai nt ai ni ng an escrow account or |letter of credit as provided in
this section, upon the entry of an adverse final judgnment
arising froma nedical malpractice arbitration award, froma

cl ai mof nedical mal practice either in contract or tort, or from
nonconpliance with the terns of a settlenent agreenent arising
froma claimof nedical mal practice either in contract or tort,
the |licensee shall pay the entire anmount of the judgnent
together with all accrued interest or the anount naintained in
the escrow account or provided in the letter of credit as
required by this section, whichever is less, within 60 days
after the date such judgnent becane final and subject to
execution, unless otherwise nmutually agreed to in witing by the
parties. If tinmely payment is not nade by the osteopathic
physi ci an, the departnment shall suspend the license of the

ost eopat hi ¢ physi ci an pursuant to procedures set forth in

subpar agraphs(5)(g)3., 4., and 5. Nothing in this paragraph
shal |l abrogate a judgnent debtor's obligation to satisfy the
entire anmount of any judgnent.

(5) The requirenents of subsections (1), (2), and (3) do
shal not apply to:

(a) Any person licensed under this chapter who practices
nmedi ci ne exclusively as an officer, enployee, or agent of the
Federal Governnent or of the state or its agencies or its
subdi vi si ons. For the purposes of this subsection, an agent of
the state, its agencies, or its subdivisions is a person who is
eligible for coverage under any self-insurance or insurance
program aut hori zed by the provisions of s. 768.28(16) (15}

(b) Any person whose |icense has becone inactive under

this chapter and who is not practicing nedicine in this state.
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Any person applying for reactivation of a |license nust show

either that such |licensee naintained tail insurance coverage

t hat whieh provided liability coverage for incidents that
occurred on or after January 1, 1987, or the initial date of
licensure in this state, whichever is later, and incidents that
occurred before the date on which the |icense becane inactive;
or such licensee nust submt an affidavit stating that such

| icensee has no unsatisfied nmedical nal practice judgnents or
settlenents at the tine of application for reactivation.

(c) Any person holding a limted |license pursuant to s.
459. 0075 and practicing under the scope of such limted Iicense.

(d) Any person licensed or certified under this chapter
who practices only in conjunction with his or her teaching
duties at a college of osteopathic nedicine. Such person may
engage in the practice of osteopathic nmedicine to the extent
that such practice is incidental to and a necessary part of
duties in connection with the teaching position in the coll ege
of osteopat hi c nmedici ne.

(e) Any person holding an active license under this
chapter who is not practicing osteopathic nmedicine in this
state. If such person initiates or resunes any practice of
osteopathic nedicine in this state, he or she nust notify the

department of such activity and fulfill the financial

responsibility requirenents of this section before resuning the

practice of osteopathic nedicine in this state.

(f) Any person holding an active license under this
chapter who neets all of the followng criteria:
1. The licensee has held an active license to practice in

this state or another state or sone conbi nation thereof for nore

t han 15 years.
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2. The licensee has either retired fromthe practice of

osteopathic nedicine or maintains a part-tinme practice of
ost eopat hi ¢ nedi cine of no nore than 1,000 patient contact hours
per year.

3. The licensee has had no nore than two clains for
nmedi cal mal practice resulting in an indemity exceedi ng $25, 000
within the previous 5-year period.

4. The |icensee has not been convicted of, or pled guilty
or nolo contendere to, any crimnal violation specified in this
chapter or the practice act of any other state.

5. The licensee has not been subject within the [ast 10
years of practice to |icense revocation or suspension for any
period of tinme, probation for a period of 3 years or |onger, or
a fine of $500 or nore for a violation of this chapter or the
medi cal practice act of another jurisdiction. The regul atory
agency's acceptance of an osteopathic physician's relinqui shnment
of a license, stipulation, consent order, or other settlenent,
offered in response to or in anticipation of the filing of
adm ni strative charges agai nst the osteopathic physician's
license, constitutes shal—beconstrued—as action against the

physician's license for the purposes of this paragraph

6. The licensee has submtted a form suppl yi ng necessary
information as required by the departnent and an affidavit
affirm ng conpliance wth the—provisions—of this paragraph.

7. The licensee nust shalH- submt biennially to the
departnent a certification stating conpliance with the
provisions—of this paragraph. The |icensee nust shal, upon
request, denonstrate to the departnment information verifying

conpliance with this paragraph.
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A |licensee who neets the requirenents of this paragraph nust

shall—beregquired—either—to post notice in the formof a sign
prom nently displayed in the reception area and clearly
noticeable by all patients or te provide a witten statenment to
any person to whom nedi cal services are being provided. The Sueh
sign or statenent nust read as foll ows shall—statethat: "Under

Florida | aw, osteopathic physicians are generally required to

carry medi cal mal practice insurance or otherw se denonstrate
financial responsibility to cover potential clainms for nedica
mal practice. However, certain part-time osteopathic physicians
who neet state requirenents are exenpt fromthe financi al
responsibility law. YOUR OSTEOPATH C PHYSI Cl AN MEETS THESE
REQUI REMENTS AND HAS DECI DED NOT TO CARRY MEDI CAL MALPRACTI CE
| NSURANCE. This notice is provided pursuant to Florida |aw."

(g) Any person holding an active license under this
chapter who agrees to neet all of the following criteria:

1. Upon the entry of an adverse final judgnent arising
froma nedical malpractice arbitration award, froma cl ai m of
nmedi cal mal practice either in contract or tort, or from
nonconpliance with the ternms of a settlenent agreenent arising
froma claimof nedical nalpractice either in contract or tort,
the licensee shall pay the judgnent creditor the | esser of the
entire amount of the judgnent with all accrued interest or
ei t her $100,000, if the osteopathic physician is |licensed
pursuant to this chapter but does not maintain hospital staff
privileges, or $250,000, if the osteopathic physician is
i censed pursuant to this chapter and mai ntains hospital staff
privileges, within 60 days after the date such judgnent becane
final and subject to execution, unless otherw se nmutually agreed

toin witing by the parties. Such adverse final judgnent shal
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i nclude any cross-claim counterclaim or claimfor indemity or

contribution arising fromthe claimof nedical mal practice. Upon
notification of the existence of an unsatisfied judgnent or
paynment pursuant to this subparagraph, the departnent shal
notify the licensee by certified mail that he or she shall be
subject to disciplinary action unless, within 30 days fromthe
date of mailing, the licensee either:

a. Shows proof that the unsatisfied judgnment has been paid
in the amount specified in this subparagraph; or

b. Furnishes the departnent with a copy of a tinely filed
noti ce of appeal and either:

(I') A copy of a supersedeas bond properly posted in the
amount required by |aw, or

(I'1) An order froma court of conpetent jurisdiction
stayi ng execution on the final judgnent, pending disposition of
t he appeal

2. The Departnent of Health shall issue an energency order
suspending the |license of any |icensee who, after 30 days
following receipt of a notice fromthe Departnent of Health, has
failed to: satisfy a medical mal practice claimagainst himor
her; furnish the Departnent of Health a copy of a tinely filed
noti ce of appeal; furnish the Departnent of Health a copy of a
super sedeas bond properly posted in the anmount required by |aw,
or furnish the Departnment of Health an order froma court of
conpetent jurisdiction staying execution on the final judgnent
pendi ng di sposition of the appeal.

3. Upon the next neeting of the probable cause panel of
the board followi ng 30 days after the date of mailing the notice
of disciplinary action to the licensee, the panel shall nake a

determ nation of whether probable cause exists to take
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di sciplinary action against the |icensee pursuant to

subpar agraph 1.

4. If the board determ nes that the factual requirenents
of subparagraph 1. are net, it shall take disciplinary action as
it deens appropriate against the |icensee. Such disciplinary
action shall include, at a mninmum probation of the |icense
with the restriction that the |icensee nust nmake paynents to the
judgnent creditor on a schedule determ ned by the board to be
reasonabl e and within the financial capability of the
ost eopat hi ¢ physician. Notw t hstandi ng any other disciplinary
penalty inposed, the disciplinary penalty nmay include suspension
of the Iicense for a period not to exceed 5 years. In the event
that an agreenment to satisfy a judgnent has been nmet, the board
shall renobve any restriction on the |license.

5. The licensee has conpleted a form supplyi ng necessary

information as required by the departnent.

A licensee who neets the requirements of this paragraph nust
shall—berequired—either—to post notice in the formof a sign
prom nently displayed in the reception area and clearly

noti ceable by all patients or te provide a witten statenent to
any person to whom nedi cal services are being provided. The Sueh
sign or statenment nust read as foll ows shall—state: "Under

Florida | aw, osteopathic physicians are generally required to
carry nedi cal mal practice insurance or otherw se denonstrate
financial responsibility to cover potential clainms for nedica
mal practice. YOUR OSTEOPATHI C PHYSI Cl AN HAS DECI DED NOT TO CARRY
VEDI CAL MALPRACTI CE | NSURANCE. This is permtted under Florida

| aw subject to certain conditions. Florida | aw i nposes strict

penal ti es agai nst noni nsured osteopathic physicians who fail to
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satisfy adverse judgnents arising fromclains of nedical

mal practice. This notice is provided pursuant to Florida [ aw."

(6) Any deceptive, untrue, or fraudul ent representation by
the licensee with respect to any provision of this section shal
result in permanent disqualification fromany exenption to
mandat ed financial responsibility as provided in this section
and shall constitute grounds for disciplinary action under s.
459. 015.

(7) Any licensee who relies on any exenption fromthe
financial responsibility requirenent shall notify the departnent
in witing of any change of circunstance regarding his or her
qualifications for such exenption and shall denonstrate that he
or she is in conpliance with the requirenents of this section.

(8) If a physician is either a resident physician,
assi stant resident physician, or intern in an approved
post graduate trai ning program as defined by the board' s rules,
and is supervised by a physician who is participating in the
Florida Birth-Rel ated Neurol ogical Injury Conpensation Pl an,
such resident physician, assistant resident physician, or intern
is deenmed to be a participating physician w thout the paynent of
t he assessnent set forth in s. 766.314(4).

(9) Notw thstandi ng any ot her provision of this section,

the departnent shall suspend the |icense of any osteopathic

physi ci an agai nst whom has been entered a final judgnent,

arbitration award, or other order or who has entered into a

settl ement agreenment to pay damages arising out of a claimfor

nmedi cal negligence, if all appellate renedi es have been

exhausted and paynent up to the anounts required by this section

has not been nade within 30 days after the entering of such

judgnent, award, or order or agreenent, until proof of paynent
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is received by the departnent or a paynment schedul e has been

agreed upon by the osteopathic physician and the clai mant and

presented to the departnment. This subsection does not apply to

an ost eopat hi ¢ physici an who has net the financi al

responsibility requirenents in paragraphs (1)(b) and (2)(b).
(10) €99 The board shall adopt rules to inplenment the

provi sions of this section.

Section 27. Paragraph (x) of subsection (1) and subsection
(6) of section 459.015, Florida Statutes, are anended to read:

459. 015 G ounds for disciplinary action; action by the
board and departnent. - -

(1) The followi ng acts constitute grounds for denial of a
license or disciplinary action, as specified in s. 456.072(2):

(x) Goss or repeated nmal practice or the failure to
practice osteopathic nmedicine with that |evel of care, skill,
and treatnment which is recognized by a reasonably prudent
sim | ar osteopathic physician as being acceptable under simlar
condi tions and circunstances. The board shall give great weight
to the provisions of s. 766.102 when enforcing this paragraph.
As used in this paragraph, "repeated mal practice" includes, but
is not limted to, three or nore clains for nedical nal practice
within the previous 5-year period resulting in indemities being
paid in excess of $50,000 $25:000 each to the claimant in a
j udgnent or settlenent and which incidents involved negligent
conduct by the osteopathic physician. As used in this paragraph,
"gross mal practice"” or "the failure to practice osteopathic
medi cine with that |evel of care, skill, and treatnment which is
recogni zed by a reasonably prudent simlar osteopathic physician
as being acceptabl e under simlar conditions and circunstances”

shall not be construed so as to require nore than one instance,
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event, or act. Nothing in this paragraph shall be construed to

requi re that an osteopathic physician be inconpetent to practice
osteopathic nedicine in order to be disciplined pursuant to this
par agr aph. A recomended order by an administrative |aw judge or
a final order of the board finding a violation under this
paragraph shall specify whether the |icensee was found to have

commtted "gross nmal practice,” "repeated nmal practice,” or
"failure to practice osteopathic nedicine with that |evel of
care, skill, and treatnment which is recogni zed as being
acceptabl e under simlar conditions and circunstances,” or any
conbi nati on thereof, and any publication by the board shall so
speci fy.

(6) Upon the department’'s receipt froman insurer or self-
insurer of a report of a closed claimagainst an osteopathic
physician pursuant to s. 627.912 or froma health care
practitioner of a report pursuant to s. 456.049, or upon the
receipt froma clainmant of a presuit notice against an
ost eopat hi ¢ physi cian pursuant to s. 766.106, the departnent
shall review each report and determ ne whether it potentially
i nvol ved conduct by a licensee that is subject to disciplinary
action, in which case the provisions of s. 456.073 shall apply.
However, if it is reported that an osteopathic physician has had
three or nore clains with indemities exceedi ng $50, 000 $25.000
each within the previous 5-year period, the departnment shal
i nvestigate the occurrences upon which the clains were based and
determne if action by the departnent against the osteopathic
physi ci an i s warranted.

Section 28. Section 459.0151, Florida Statutes, is created
to read:

459, 0151 Energency procedures for disciplinary
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action. --Notwi thstandi ng any ot her provision of law to the

contrary, no later than 30 days after a third report of a

professional liability claimagainst a |licensed osteopathic

physi ci an has been submtted, within a 60-nonth period, as
requi red by ss. 456.049 and 627.912, the Departnent of Health

shall initiate an enmergency investigation and the Board of

Ost eopat hi ¢ Medi ci ne shall conduct an energency probabl e cause

hearing to determ ne whet her the physician should be disciplined

for a violation of s. 459.015(1)(x) or any other rel evant

provi sion of |aw.

Section 29. Paragraph (s) of subsection (1) and paragraph
(a) of subsection (5) of section 461.013, Florida Statutes, are
amended to read:

461. 013 G ounds for disciplinary action; action by the
board; investigations by departnent.--

(1) The following acts constitute grounds for denial of a
license or disciplinary action, as specified in s. 456.072(2):
(s) Goss or repeated nmal practice or the failure to

practice podiatric nedicine at a |level of care, skill, and
treatment which is recognized by a reasonably prudent podiatric
physi ci an as being acceptabl e under simlar conditions and
circunstances. The board shall give great weight to the
standards for negligence malpractiece in s. 766.102 in

interpreting this section. As used in this paragraph, "repeated

mal practice" includes, but is not limted to, three or nore
clainms for nedical nmalpractice within the previous 5-year period
resulting in indemities being paid in excess of $50, 000 $10-000
each to the claimant in a judgnment or settlenment and which

i nci dents invol ved negligent conduct by the podiatric

physi cians. As used in this paragraph, "gross nmal practice" or
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"the failure to practice podiatric medicine with the |evel of

care, skill, and treatnent which is recognized by a reasonably
prudent simlar podiatric physician as bei ng acceptabl e under
simlar conditions and circunstances"” shall not be construed so
as to require nore than one instance, event, or act. A

reconmended order by an adm nistrative |aw judge or a final

order of the board finding a violation under this paragraph

shal | specify whether the licensee was found to have committed

"gross nal practice," "repeated mal practice," or "failure to

practice podiatric medicine with that |evel of care, skill, and

treatnent which is recogni zed as being acceptabl e under simlar

conditions and circunmstances,"” or any conbi nation thereof, and

any publication by the board nmust so specify.

(5)(a) Upon the departnent's receipt froman insurer or
self-insurer of a report of a closed claimagainst a podiatric
physi cian pursuant to s. 627.912, or upon the receipt froma
claimant of a presuit notice against a podiatric physician
pursuant to s. 766.106, the departnent shall review each report
and determ ne whether it potentially involved conduct by a
licensee that is subject to disciplinary action, in which case
the provisions of s. 456.073 shall apply. However, if it is
reported that a podiatric physician has had three or nore clains
with indemities exceeding $50, 000 $25-000 each within the
previ ous 5-year period, the departnment shall investigate the
occurrences upon which the clains were based and determne if
action by the departnent against the podiatric physician is
war r ant ed.

Section 30. Section 461.0131, Florida Statutes, is created
to read:

461. 0131 Energency procedures for disciplinary
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action. --Notwi thstandi ng any ot her provision of law to the

contrary, no later than 30 days after a third report of a

professional liability claimagainst a |licensed podiatric

physi ci an has been submtted, within a 60-nonth period, as
requi red by ss. 456.049 and 627.912, the Departnent of Health

shall initiate an energency investigation and the Board of

Podi atric Medicine shall conduct an energency probabl e cause

hearing to determ ne whet her the physician should be disciplined

for a violation of s. 461.013(1)(s) or any other rel evant

provi sion of |aw.

Section 31. Paragraph (x) of subsection (1) of section
466. 028, Florida Statutes, is anended to read:

466. 028 G ounds for disciplinary action; action by the
board. - -

(1) The follow ng acts constitute grounds for denial of a
license or disciplinary action, as specified in s. 456.072(2):

(x) Being guilty of inconpetence or negligence by failing
to neet the m ni num standards of performance in diagnosis and
treat ment when neasured agai nst generally prevailing peer
performance, including, but not limted to, the undertaking of
di agnosis and treatnment for which the dentist is not qualified
by training or experience or being guilty of dental mal practice.
For purposes of this paragraph, it shall be legally presuned
that a dentist is not guilty of inconpetence or negligence by
declining to treat an individual if, in the dentist's
prof essi onal judgnent, the dentist or a nmenber of her or his
clinical staff is not qualified by training and experience, or
the dentist's treatnent facility is not clinically satisfactory
or properly equipped to treat the uni que characteristics and

health status of the dental patient, provided the dentist refers
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the patient to a qualified dentist or facility for appropriate

treatnent. As used in this paragraph, "dental nalpractice"
includes, but is not limted to, three or nore clains within the
previ ous 5-year period which resulted in indemity being paid,
or any single indemity paid in excess of $25,000 $5000 in a
judgnment or settlement, as a result of negligent conduct on the
part of the dentist.

Section 32. Subsections (2), (3), and (6) of section
624. 462, Florida Statutes, are anended to read:

624. 462 Commercial self-insurance funds.--

(2) As used in ss. 624.460-624.488, "comercial self-

i nsurance fund" or "fund" neans a group of nenbers, operating
i ndividually and collectively through a trust or corporation,
t hat nust be:

(a) Established by:

1. Anot-for-profit trade association, industry
associ ation, or professional association of enployers or
prof essi onal s which has a constitution or bylaws, which is
i ncorporated under the laws of this state, and which has been
organi zed for purposes other than that of obtaining or providing
i nsurance and operated in good faith for a continuous period of
1 year;

2. A self-insurance trust fund organi zed pursuant to s.
627.357 and nmai ntained in good faith for a continuous period of
1 year for purposes other than that of obtaining or providing
i nsurance pursuant to this section. Each nenber of a comrerci al
sel f-insurance trust fund established pursuant to this
subsection nmust maintain nmenbership in the self-insurance trust
fund organi zed pursuant to s. 627.357; e+

3. A group of 10 or nore health care providers, as defined
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ins. 627.351(4)(h), for purposes of providi ng nedica

mal practice coverage; or

4.3~ A not-for-profit group conprised of no | ess than 10
condom ni um associ ations as defined in s. 718.103(2), which is
i ncorporated under the aws of this state, which restricts its
menber shi p to condom ni um associ ati ons only, and whi ch has been
organi zed and naintained in good faith for a continuous period
of 1 year for purposes other than that of obtaining or providing
i nsur ance.

(b)1. In the case of funds established pursuant to
subpar agraph (a)2. or subparagraph (a)4.3—, operated pursuant to
a trust agreenent by a board of trustees which shall have
conplete fiscal control over the fund and which shall be
responsi ble for all operations of the fund. The majority of the
trustees shall be owners, partners, officers, directors, or
enpl oyees of one or nore nenbers of the fund. The trustees
shall have the authority to approve applications of nenbers for
participation in the fund and to contract with an authorized
adm ni strator or servicing conpany to adm ni ster the day-to-day
affairs of the fund.

2. In the case of funds established pursuant to

subpar agraph (a)l1l. or subparagraph (a)3., operated pursuant to a

trust agreenent by a board of trustees or as a corporation by a
board of directors which board shall

a. Be responsible to nmenbers of the fund or beneficiaries
of the trust or policyhol ders of the corporation;

b. Appoint independent certified public accountants, | egal
counsel, actuaries, and investnent advisers as needed;

c. Approve paynent of dividends to nenbers;

d. Approve changes in corporate structure; and
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e. Have the authority to contract with an adm ni strator

aut hori zed under s. 626.88 to adm nister the day-to-day affairs
of the fund including, but not limted to, marketing,
underwiting, billing, collection, clains adm nistration, safety
and | oss prevention, reinsurance, policy issuance, accounting,
regul atory reporting, and general adm nistration. The fees or
conpensation for services under such contract shall be
conparable to the costs for simlar services incurred by
insurers witing the sanme |ines of insurance, or where avail able
such expenses as filed by boards, bureaus, and associ ations
designated by insurers to file such data. A majority of the
trustees or directors shall be owners, partners, officers,
directors, or enployees of one or nore nenbers of the fund.

(3) Each nenber of a commercial self-insurance trust fund

establ i shed pursuant to this section, except a fund established

pursuant to subparagraph (2)(a)3., nmust maintain nenbership in

t he associ ation or self-insurance trust fund established under
S. 627.357. Menbership in a not-for-profit trade associati on,

i ndustry associ ation, or professional association of enployers
or professionals for the purpose of obtaining or providing

i nsurance shall be in accordance with the constitution or byl aws
of the association, and the dues, fees, or other costs of
menbership shall not be different for nenbers obtaining

i nsurance fromthe comrercial self-insurance fund. The

associ ation shall not be liable for any actions of the fund nor
shall it have any responsibility for establishing or enforcing
any policy of the commercial self-insurance fund. Fees,
services, and other aspects of the rel ationship between the
associ ation and the fund shall be subject to contractual

agreenent.
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(6) A governnental self-insurance pool created pursuant to

S. 768.28(16)35) shall not be considered a comercial self-
i nsurance fund.

Section 33. Paragraph (a) of subsection (6) of section
627.062, Florida Statutes, as anended by section 1064 of chapter
2003- 261, Laws of Florida, is anmended, and subsections (7) and
(8) are added to said section, to read:

627.062 Rate standards.--

(6)(a) After any action with respect to a rate filing that
constitutes agency action for purposes of the Adm nistrative

Procedure Act, except for a rate filing for nedical nal practice

i nsurance, an insurer may, in lieu of demanding a hearing under

s. 120.57, require arbitration of the rate filing. Arbitration
shall be conducted by a board of arbitrators consisting of an
arbitrator selected by the office, an arbitrator selected by the
insurer, and an arbitrator selected jointly by the other two
arbitrators. Each arbitrator nust be certified by the Anerican
Arbitration Association. A decision is valid only upon the
affirmati ve vote of at least two of the arbitrators. No
arbitrator may be an enpl oyee of any insurance regul ator or
regul atory body or of any insurer, regardl ess of whether or not
the enpl oying i nsurer does business in this state. The office
and the insurer nust treat the decision of the arbitrators as
the final approval of a rate filing. Costs of arbitration shal
be paid by the insurer.

(7)(a) The provisions of this subsection apply only with

respect to rates for nedical mal practice i nsurance and shal

control to the extent of any conflict with other provisions of

this section.

(b) Any portion of a judgnent entered or settlenment paid
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as a result of a statutory or common-|law bad faith action and

any portion of a judgnment entered which awards punitive danmages

agai nst an insurer may not be included in the insurer's rate

base and shall not be used to justify a rate or rate change. Any

conmon- | aw bad faith action identified as such and any portion

of a settlenent entered as a result of a statutory bad faith

action or portion of a settlenent wherein an insurer agrees to

pay specific punitive danages nay not be used to justify a rate

or rate change. The portion of the taxable costs and attorney's

fees which is identified as being related to the bad faith and

puni tive damages in these judgnents and settl enents may not be

included in the insurer's rate base and nay not be utilized to

justify a rate or rate change.

(c) Upon reviewing a rate filing and determ ni ng whet her

the rate i s excessive, inadequate, or unfairly discrimnatory,

the office shall consider, in accordance with generally accepted

and reasonabl e actuarial techni ques, past and present

prospective | oss experience, either using | oss experience solely

for this state or giving greater credibility to this state's

| oss data after applying actuarially sound nethods of assigning

credibility to such data

(d) Rates shall be deened excessive if, anbng other

st andards established by this section, the rate structure

provi des for repl eni shnent of reserves or surpluses from

prem uns when the replenishnent is attributable to investnent

| osses.

(e) The insurer nust apply a discount or surcharge based

on the health care provider's | oss experience or shall establish

an alternative nmethod giving due consideration to the provider's

| oss experience. The insurer nust include in the filing a copy
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of the surcharge or discount schedule or a description of the

alternative nethod used and nust provide a copy of such schedul e

or description, as approved by the office, to policyhol ders at

the tine of renewal and to prospective policyholders at the tine

of application for coverage.

(f) Each nedical mal practice insurer nust make a rate

filing under this section, sworn to by at |east two executive

officers of the insurer, at | east once each cal endar year.
(8)(a)l. No later than 60 days after the effective date of
nmedi cal mal practice | egislation enacted during the 2003 Speci al

Session D of the Florida Legislature, the office shall calcul ate

a presuned factor that reflects the inpact the changes contai ned

in such legislation will have on rates for nedical nal practice

i nsurance and shall issue a notice informng all insurers

witing nedical mal practice coverage of such presuned factor. In

determ ning the presuned factor, the office shall use generally

accepted actuarial technigues and standards provided in this

section in determning the expected i npact on | osses, expenses,

and i nvestment incone of the insurer. To the extent that the

operation of a provision of any nedi cal nml practice |egislation

enacted during the 2003 Special Session D of the Florida

Legislature is stayed pending a constitutional challenge, the

i npact of that provision shall not be included in the

cal cul ation of a presuned factor under this subparagraph.

2. No later than 60 days after the office issues its

noti ce of the presuned rate change factor under subparagraph 1.

each insurer witing nedical nml practice coverage in this state

shall submt to the office a rate filing for nedical nal practice

i nsurance, which will take effect no later than January 1, 2004,

and apply retroactively to policies issued or renewed on or
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after the effective date of nedical mal practice |egislation

enacted during the 2003 Special Session D of the Florida

Legi sl ature. Except as authorized under paragraph (b), the

filing shall reflect an overall rate reduction at | east as great

as the presuned factor determ ned under subparagraph 1. Wth

respect to policies issued or renewed on or after the effective

date of such legislation and prior to the effective date of the

rate filing required by this subsection, the office shall order

the insurer to make a refund of the anmount that was charged in

excess of the rate that is approved.

(b) Any insurer or rating organization that contends that

the rate provided for in paragraph (a) is excessive, |Inadeguate,

or unfairly discrimnatory shall separately state in its filing

the rate it contends is appropriate and shall state with

specificity the factors or data that it contends shoul d be

considered in order to produce such appropriate rate. The

insurer or rating organi zation shall be permtted to use all of

the generally accepted actuarial techniques provided in this

section in naking any filing pursuant to this subsection. The

of fice shall review each such excepti on and approve or

di sapprove it prior to use. It shall be the insurer's burden to

actuarially justify any deviations fromthe rates required to be

filed under paragraph (a). The insurer nmaking a filing under

this paragraph shall include in the filing the expected inpact

of all mal practice |egislation enacted during the 2003 Speci al

Session D of the Florida Legislature on | osses, expenses, and

rates.

(c) If any provision of nedical malpractice |egislation

enacted during the 2003 Special Session D of the Florida

Legislature is held invalid by a court of conpetent
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jurisdiction, the office shall permt an adjustnment of al

nmedi cal mal practice rates filed under this section to reflect

the i npact of such hol ding on such rates so as to ensure that

the rates are not excessive, inadequate, or unfairly

di scrimnatory.

(d) Rates approved on or before July 1, 2003, for nedica

mal practice insurance shall remain in effect until the effective

date of a newrate filing approved under this subsection.

(e) The calculation and notice by the office of the

presuned factor pursuant to paragraph (a) is not an order or

rule that is subject to chapter 120. If the office enters into a

contract with an i ndependent consultant to assist the office in

cal culating the presuned factor, such contract shall not be

subj ect to the conpetitive solicitation requirenents of s.
287. 057.

Section 34. Subsections (6) and (10) of section 627.357,
Florida Statutes, as anended by section 1107 of chapter 2003-

261, Laws of Florida, are amended to read:

627.357 Medical mal practice self-insurance.- -

(6) The commi ssion shall adopt rules to inplenent this
section, including rules that ensure that a trust fund renains

sol vent and maintains a sufficient reserve to cover contingent

l[iabilities under subsection (7) in the event of its
di ssol uti on

16— A-selt-insuranrcefundray—not—be forned underthis
section-after October 11992

Section 35. Subsection (1) of section 627.4147, Florida
Statutes, is anmended to read:

627.4147 Medical mal practice insurance contracts. --

(1) In addition to any other requirenents inposed by |aw,
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each self-insurance policy as authorized under s. 627.357 or s.

624. 462 or insurance policy providing coverage for clains
arising out of the rendering of, or the failure to render,
nmedi cal care or services, including those of the Florida Medical
Mal practice Joint Underwiting Association, shall include:

(a) A clause requiring the insured to cooperate fully in
the revi ew process prescribed under s. 766.106 if a notice of
intent to file a claimfor nedical negligence malpractice is

made agai nst the insured.

(b)1. Except as provided in subparagraph 2., a cl ause
aut hori zing the insurer or self-insurer to deternmi ne, to make,
and to conclude, wthout the perm ssion of the insured, any
offer of adm ssion of liability and for arbitration pursuant to
S. 766.106, settlenment offer, or offer of judgnment, if the offer
is wthin the policy limts. It is against public policy for any
i nsurance or self-insurance policy to contain a clause giving
the insured the exclusive right to veto any offer for adm ssion
of liability and for arbitrati on nmade pursuant to s. 766. 106,
settlement offer, or offer of judgnment, when such offer is
within the policy limts. However, any offer of adm ssion of
liability, settlenent offer, or offer of judgment nade by an
insurer or self-insurer shall be nmade in good faith and in the
best interests of the insured.

2.a. Wth respect to dentists |licensed under chapter 466,
a clause clearly stating whether or not the insured has the
exclusive right to veto any offer of adm ssion of liability and
for arbitration pursuant to s. 766.106, settlenent offer, or
of fer of judgnment if the offer is within policy limts. An
i nsurer or self-insurer shall not make or conclude, w thout the

perm ssion of the insured, any offer of adm ssion of liability
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and for arbitration pursuant to s. 766.106, settlenent offer, or

of fer of judgnent, if such offer is outside the policy limts.
However, any offer for adm ssion of liability and for
arbitration made under s. 766.106, settlenent offer, or offer of
j udgnent nmade by an insurer or self-insurer shall be made in
good faith and in the best interest of the insured.

b. If the policy contains a clause stating the insured
does not have the exclusive right to veto any offer or adm ssion
of liability and for arbitration nmade pursuant to s. 766. 106,
settlenment offer or offer of judgnent, the insurer or self-
insurer shall provide to the insured or the insured s |egal
representative by certified mail, return recei pt requested, a
copy of the final offer of adm ssion of liability and for
arbitration nmade pursuant to s. 766.106, settlenent offer or
of fer of judgnent and at the sane tine such offer is provided to
the claimant. A copy of any final agreenent reached between the
i nsurer and claimant shall also be provided to the insurer or
his or her |egal representative by certified mail, return
recei pt requested not nore than 10 days after affecting such
agr eenent .

(c) Aclause requiring the insurer or self-insurer to
notify the insured no | ess than 90 60 days prior to the
effective date of cancellation of the policy or contract and, in
the event of a determ nation by the insurer or self-insurer not
to renew the policy or contract, to notify the insured no |ess
than 90 60 days prior to the end of the policy or contract
period. |If cancellation or nonrenewal is due to nonpaynent or
| oss of license, 10 days' notice is required.

(d) A clause requiring the insurer or self-insurer to

notify the insured no |l ess than 60 days prior to the effective
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date of a rate increase. The provisions of s. 627.4133 shal

apply to such notice and to the failure of the insurer to

provi de such notice to the extent not in conflict with this

secti on.
Section 36. Section 627.41495, Florida Statutes, is
created to read:

627.41495 Public notice of nedical nal practice rate

filings.--

(1) Upon the filing of a proposed rate change by a

nmedi cal mal practice insurer or self-insurance fund, which filing

woul d result in an average statew de increase of 25 percent, or

nore, pursuant to standards determ ned by the office, the insurer

V E S

or self-insurance fund shall nail notice of such filing to each

of its policyhol ders or nenbers.

(2) The rate filing shall be available for public

i nspecti on.
Section 37. Section 627.912, Florida Statutes, as anended
by section 1226 of chapter 2003-261, Laws of Florida, is anended

to read:
627.912 Professional liability clains and actions; reports

by insurers and health care providers; annual report by

office.--
(1)(a) Each self-insurer authorized under s. 627.357 and

each commerci al self-insurance fund authorized under s. 624. 462,

aut hori zed insurer, surplus lines insurer, risk retention group,

and e+ joint underwiting association providing professional
liability insurance to a practitioner of nedicine |icensed under
chapter 458, to a practitioner of osteopathic nedicine |icensed
under chapter 459, to a podiatric physician |icensed under

chapter 461, to a dentist |icensed under chapter 466, to a
Page 92 of 174
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hospital Iicensed under chapter 395, to a crisis stabilization

unit licensed under part |1V of chapter 394, to a health
mai nt enance organi zation certificated under part | of chapter
641, to clinics included in chapter 390, or to an anbul atory

surgical center as defined in s. 395.002, and each insurer

providing professional liability insurance e~ to a nenber of The
Florida Bar shall report ina—duplcate to the office any claimor

action for damages for personal injuries clained to have been

caused by error, om ssion, or negligence in the perfornance of
such insured' s professional services or based on a clai ned
per formance of professional services wi thout consent, if the
claimresulted in:

1.8 A final judgnment in any anount.

2. (b A settlenment in any anount.

3. A final disposition of a nedical negligence claim

resulting in no indemity paynent on behal f of the insured.

(b) Each health care practitioner and health care facility

listed in paragraph (a) must report any claimor action for

danages as descri bed in paragraph (a) if the claimis not

otherwi se required to be reported by an insurer or other

insuring entity.

Reports under this subsection shall be filed with the office

no | ater than 30 days follow ng the occurrence of any event

listed in paragraph (a) or paragraph (b). FheDepartrent—of

Page 93 of 174
CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

2790
2791
2792
2793
2794
2795
2796
2797
2798
2799
2800
2801
2802
2803
2804
2805
2806
2807
2808
2809
2810
2811
2812
2813
2814
2815
2816
2817
2818

2819

HB 0001D 2003

Frwhich-case-the provisions—of—s—456. 073 -shall—apply—The

(2) The reports required by subsection (1) shall contain:

(a) The nane, address, health care provider professiona

i cense nunber, and specialty coverage of the insured.

(b) The insured's policy nunber.

(c) The date of the occurrence which created the claim

(d) The date the claimwas reported to the insurer or
self-insurer.

(e) The nanme and address of the injured person. This
information is confidential and exenpt fromthe provisions of s.
119.07(1), and nust not be disclosed by the office w thout the
injured person's consent, except for disclosure by the office to
the Departnment of Health. This information may be used by the
of fice for purposes of identifying nultiple or duplicate clains
arising out of the sanme occurrence.

(f) The date of suit, if filed.

(g) The injured person's age and sex.

(h) The total nunber, and nanes, and health care provider

professional |icense nunbers of all defendants involved in the

cl aim

(i) The date and anount of judgnent or settlenment, if any,
including the item zation of the verdi ct —together—wtha—copy
of the settlenentor judghent.

(j) In the case of a settlenment, such information as the

office may require with regard to the injured person's incurred
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and antici pated nedi cal expense, wage | oss, and ot her expenses.

(k) The | oss adjustnent expense paid to defense counsel,
and all other allocated | oss adjustnment expense paid.

(1) The date and reason for final disposition, if no
j udgnment or settlenent.

(m A summary of the occurrence which created the claim
whi ch shal |l incl ude:

1. The name of the institution, if any, and the | ocation
wWithin the institution at which the injury occurred.

2. The final diagnosis for which treatnment was sought or
rendered, including the patient's actual condition.

3. A description of the m sdiagnosis made, if any, of the
patient's actual condition.

4. The operation, diagnostic, or treatnment procedure
causing the injury.

5. A description of the principal injury giving rise to
the claim

6. The safety managenent steps that have been taken by the
insured to nake simlar occurrences or injuries less likely in
the future

(n) Any other information required by the conm ssion, by

rule, effiece to assist the office in its analysis and eval uation

of analyzeand-evaluate the nature, causes, |ocation, cost, and

damages involved in professional liability cases.

(3) Uponreguest by the Departnent—of Health- The office

shal |l provide the Departnent of Health with el ectronic access to

all any information received under this section related to

persons |icensed under chapter 458, chapter 459, chapter 461, or
chapter 466. The Departnent of Health shall review each report

and determ ne whether any of the incidents that resulted in the
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claimpotentially involved conduct by the |icensee that is

subj ect to disciplinary action, in which case the provisions of

S. 456.073 shall apply. Fer—purposes—of—safetyrmanagenrent—the
g hall N L d I : Lt h it
. C 4 . e . ' nd . bei
paid—to-the clalmants—

(4) There shall be no liability on the part of, and no

cause of action of any nature shall arise against, any person or
entity insurer reporting hereunder or its agents or enpl oyees or
the office or its enployees for any action taken by them under

this section. The office shall may inpose a fine of $250 per day

per case, but not to exceed a total of $10, 000 $1,000 per case,

agai nst an insurer, commercial self-insurance fund, nedical

mal practi ce sel f-insurance fund, or risk retention group that

violates the requirenents of this section, except that the

of fice may inpose a fine of $250 per day per case, not to exceed

a total of $1,000 per case, against an insurer providing

professional liability insurance to a nenber of the Florida Bar,

whi ch insurer violates the provisions of this section. If a

health care practitioner or health care facility violates the

requi renents of this section, it shall be considered a violation

of the chapter or act under which the practitioner or facility

is licensed and shall be grounds for a fine or disciplinary

action as such other violations of the chapter or act. Fhis
I . g Laj . : I ’
1997
(5 Any self-insurance program established under s.
1004. 24 shall report +A—dupHecate to the office any claimor

action for damages for personal injuries clained to have been

caused by error, omssion, or negligence in the performance of
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prof essi onal services provided by the state university board of

trustees through an enpl oyee or agent of the state university
board of trustees, including practitioners of nedicine |icensed
under chapter 458, practitioners of osteopathic medicine

I i censed under chapter 459, podiatric physicians |icensed under
chapter 461, and dentists |licensed under chapter 466, or based
on a clainmed performance of professional services wthout
consent if the claimresulted in a final judgnment in any anount,
or a settlenment in any amount. The reports required by this
subsection shall contain the information required by subsection
(3) and the nane, address, and specialty of the enpl oyee or
agent of the state university board of trustees whose
performance or professional services is alleged in the claimor
action to have caused personal injury.

(6)(a) The office shall prepare statistical summaries of

the closed clains reports for nedical negligence filed pursuant

to this section, for each year that such reports have been

filed, and nake such summaries and cl osed claimreports

avail able on the Internet by July 1, 2005.

(b) The office shall prepare an annual report by Cctober 1

of each year, beginning in 2004, which shall be avail able on the

I nternet, that sunmari zes and anal yzes the closed claimreports

for nedical negligence filed pursuant to this section and the

annual financial reports filed by insurers witing nedica

mal practice insurance in this state. The report nust include an

anal ysis of closed claimreports of prior years, in order to

show trends in the frequency and anount of clains paynents, the

item zati on of econom ¢ and nonecononi ¢ damages, the nature of

the errant conduct, and such other information as the office

determnes is illustrative of the trends in closed clains. The
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report nust al so anal yze the state of the nedical nal practice

i nsurance market in Florida, including an analysis of the

financial reports of those insurers with a conbi ned narket share

of at | east 80 percent of the net witten premumin the state

for nmedical nmlpractice insurance for the prior cal endar year,

including a loss ratio analysis for nedical nmal practice

insurance witten in Florida and a profitability anal ysis of

each such insurer. The report shall conpare the ratios for

nedi cal nmal practice in Florida to those of other states, based

on financial reports filed with the National Association of

| nsurance Conmi ssi oners and such other information as the office

deens rel evant.

(c) The annual report shall also include a summary of the

rate filings for nedical nmal practice insurance that have been

approved by the office for the prior cal endar year, including an

anal ysis of the trend of direct and incurred | osses as conpared

to prior years.
Section 38. Subsections (11), (12), and (17) of section

641.19, Florida Statutes, as anended by section 1555 of chapter
2003- 261, Laws of Florida, are anmended to read:

641.19 Definitions.--As used in this part, the term

(11) "Health nmaintenance contract" neans any contract
entered into by a health mai ntenance organi zation with a

subscri ber or group of subscribers to provide coverage for

conprehensi ve health care services in exchange for a prepaid per
capita or prepaid aggregate fixed sum

(12) "Health nmai ntenance organi zation" neans any
organi zati on aut hori zed under this part which:

(a) Provides, through arrangenents with other persons,

energency care, inpatient hospital services, physician care
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i ncludi ng care provided by physicians |icensed under chapters

458, 459, 460, and 461, anbul atory di agnostic treatnent, and
preventive health care services. ;-

(b) Provides, either directly or through arrangenents wth
ot her persons, health care services to persons enrolled with
such organi zation, on a prepaid per capita or prepaid aggregate
fi xed-sum basi s. -

(c) Provides, either directly or through arrangenents wth
ot her persons, conprehensive health care services which
subscribers are entitled to receive pursuant to a contract. s

(d) Provides physician services, by physicians |licensed
under chapters 458, 459, 460, and 461, directly through
physi ci ans who are either enployees or partners of such
organi zati on or under arrangenents with a physician or any group
of physici ans. —ahd

(e) If offering services through a nanaged care system

has thenthermahaged—care—systemnust—be a systemin which a

primary physician |icensed under chapter 458, e+ chapter 459,

chapt er and—ehapters 460, or chapter and 461 is designated for
each subscriber upon request of a subscriber requesting service

by a physician |icensed under any of those chapters, and is
responsi ble for coordinating the health care of the subscri ber
of the respectively requested service and for referring the
subscri ber to other providers of the sane discipline when
necessary. Each femal e subscri ber may sel ect as her primary
physi ci an an obstetrician/ gynecol ogi st who has agreed to serve
as a primary physician and is in the health maintenance

organi zation's provider network.

Except in cases in which the health care provider is an enpl oyee
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of the health mai ntenance organi zation, the fact that the health

mai nt enance organi zati on arranges for the provision of health

care services under this chapter does not create an actual

agency, apparent agency, or enpl oyer-enpl oyee rel ati onship

bet ween the health care provider and the heal th nmai nt enance

organi zation for purposes of vicarious liability for the nedical

negl i gence of the health care provider.

(17) "Subscriber” nmeans an entity or individual who has
contracted, or on whose behal f a contract has been entered into,
with a heal th mai ntenance organi zation for health care coverage
services or other persons who al so receive health care coverage
services as a result of the contract.

Section 39. Subsection (3) of section 641.51, Florida
Statutes, is anended to read:

641.51 CQuality assurance program second nedi cal opinion
requirenent. --

(3) The health nmai ntenance organi zation shall not have the

right to control the professional judgnment of a physician

i censed under chapter 458, chapter 459, chapter 460, or chapter
461 concerning the proper course of treatnent of a subscriber
hall I b it . I I . . .
I | of_di ot | i ’ | I
:  bed is | . it hot
L ard : i cal : . I Lty

However, this subsection shall not be considered to restrict a
utilization nmanagenent program established by an organi zati on or

to affect an organi zation’s decision as to paynent for covered

services. Except in cases in which the health care provider is

an enpl oyee of the health mai ntenance organi zation, the health

mai nt enance organi zation shall not be vicariously liable for the
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nmedi cal negligence of the health care provider, whether such

claimis alleged under a theory of actual agency, apparent

agency, or enpl oyer-enpl oyee rel ati onship
Section 40. Section 766.102, Florida Statutes, is anended
to read:

766. 102 Medi cal negligence; standards of recovery,; expert
W tness.--

(1) In any action for recovery of damages based on the
death or personal injury of any person in which it is alleged
t hat such death or injury resulted fromthe negligence of a
health care provider as defined in s. 766.202(4) #68-50(2{(b),

the claimant shall have the burden of proving by the greater

wei ght of evidence that the alleged actions of the health care
provi der represented a breach of the prevailing professiona
standard of care for that health care provider. The prevailing
prof essional standard of care for a given health care provider
shall be that |evel of care, skill, and treatnent which, in
light of all relevant surrounding circunstances, is recognized

as acceptabl e and appropriate by reasonably prudent simlar

heal th care providers.
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| Y . . | . I , hi
: e it hi I | od_bef he_incid -
riseto-the claim-

(2)&33(a) If the injury is clained to have resulted from
the negligent affirmative nedical intervention of the health
care provider, the claimant nust, in order to prove a breach of
the prevailing professional standard of care, show that the
injury was not within the necessary or reasonably foreseeable
results of the surgical, nedicinal, or diagnostic procedure
constituting the nedical intervention, if the intervention from
which the injury is alleged to have resulted was carried out in
accordance with the prevailing professional standard of care by
a reasonably prudent simlar health care provider

(b) The provisions of this subsection shall apply only
when the nedical intervention was undertaken with the inforned
consent of the patient in conpliance with the provisions of s.
766. 103.

(3)4)> The existence of a nedical injury shall not create
any inference or presunption of negligence against a health care
provi der, and the claimnt nust maintain the burden of proving
that an injury was proximately caused by a breach of the
prevailing professional standard of care by the health care
provi der. However, the discovery of the presence of a foreign
body, such as a sponge, clanp, forceps, surgical needle, or
ot her paraphernalia commonly used in surgical, exam nation, or
di agnosti c procedures, shall be prina facie evidence of
negl i gence on the part of the health care provider.

(4)65)> The Legislature is cognizant of the changing trends
and techniques for the delivery of health care in this state and

the discretion that is inherent in the diagnosis, care, and
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treatment of patients by different health care providers. The

failure of a health care provider to order, perform or
adm ni ster suppl enental diagnostic tests shall not be actionable
if the health care provider acted in good faith and with due
regard for the prevailing professional standard of care.

(5) A person nay not give expert testinbny concerning the

prevailing professional standard of care unless that person is a

i censed health care provider and neets the following criteria:

(a) If the health care provi der agai nst whom or on whose

behalf the testinony is offered is a specialist, the expert

Wi t ness nust:

1. Specialize in the sane specialty as the health care

provi der agai nst whom or on whose behalf the testinony is

offered; or specialize in a simlar specialty that includes the

eval uation, diagnosis, or treatnent of the nmedical condition

that is the subject of the claimand have prior experience

treating simlar patients; and

2. Have devoted professional tine during the 3 years

i medi ately preceding the date of the occurrence that is the

basis for the action to:

a. The active clinical practice of, or consulting with

respect to, the same or simlar specialty that includes the

eval uation, diagnosis, or treatnent of the nedical condition

that is the subject of the claimand have prior experience

treating simlar patients;

b. The instruction of students in an accredited health

pr of essi onal school or accredited residency or clinical research

programin the sane or simlar specialty; or
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c. Aclinical research programthat is affiliated with an

accredited health professional school or accredited residency or

clinical research programin the sane or simlar specialty.

(b) If the health care provi der agai nst whom or on whose

behal f the testinony is offered is a general practitioner, the

expert w tness nmust have devoted professional tine during the 5

years imedi ately preceding the date of the occurrence that is

the basis for the action to:

1. Active clinical practice or consultation as a genera

practitioner;

2. The instruction of students in an accredited health

pr of essi onal school or accredited residency programin the

general practice of nedicine; or

3. Aclinical research programthat is affiliated with an

accredited nedical school or teaching hospital and that is in

t he general practice of nedicine.

(c) If the health care provider agai nst whom or on whose

behal f the testinony is offered is a health care provider other

than a specialist or a general practitioner, the expert wtness

nmust have devoted professional tine during the 3 years

i medi ately preceding the date of the occurrence that is the

basis for the action to:

1. The active clinical practice of, or consulting with

respect to, the sane or sinilar health profession as the health

care provi der agai nst whom or on whose behalf the testinony is

of f er ed;

2. The instruction of students in an accredited health

pr of essi onal school or accredited residency programin the sane

or simlar health profession in which the health care provider

agai nst whom or on whose behalf the testinony is offered; or

Page 105 of 174

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

3148
3149
3150
3151
3152
3153
3154
3155
3156
3157
3158
3159
3160
3161
3162
3163
3164
3165
3166
3167
3168
3169
3170
3171
3172
3173
3174
3175
3176

3177

HB 0001D 2003
3. Aclinical research programthat is affiliated with an

accredited nedi cal school or teaching hospital and that is in

the sane or simlar health profession as the health care

provi der agai nst whom or on whose behalf the testinony is

of fer ed.
(6) A physician |icensed under chapter 458 or chapter 459

who qualifies as an expert w tness under subsection (5) and who,

by reason of active clinical practice or instruction of

students, has know edge of the applicable standard of care for

nurses, nurse practitioners, certified registered nurse

anest hetists, certified registered nurse m dw ves, physician

assi stants, or other nedical support staff may gi ve expert

testinony in a nedical negligence action with respect to the

standard of care of such nedical support staff.

(7) Notw thstandi ng subsection (5), in a nedica

negl i gence action agai nst a hospital, health care facility, or

nmedical facility, a person may give expert testinony on the

appropriate standard of care as to adninistrative and ot her

nonclinical issues if the person has substantial know edge, by

virtue of his or her training and experience, concerning the

standard of care anong hospitals, health care facilities, or

nmedi cal facilities of the sane type as the hospital, health care

facility, or nedical facility whose acts or onissions are the

subj ect of the testinony and which are |ocated in the sane or

simlar communities at the time of the alleged act giving rise

to the cause of action.

(8 If a health care provider described in subsection (5),

subsection (6), or subsection (7) is providing eval uation,

treatnent, or diagnosis for a condition that is not within his

or her specialty, a specialist trained in the eval uation,
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treatnent, or diagnhosis for that condition shall be considered a

simlar health care provider.

(9)66)3(a) In any action for damages involving a clai m of
negl i gence agai nst a physician |licensed under chapter 458,
ost eopat hi ¢ physician |icensed under chapter 459, podiatric
physi ci an |icensed under chapter 461, or chiropractic physician
i censed under chapter 460 providing energency nedi cal services
in a hospital emergency departnent, the court shall admt expert
nedi cal testinony only from physicians, osteopathic physicians,
podi atri c physicians, and chiropractic physicians who have had
substanti al professional experience within the preceding 5 years
whi | e assigned to provide energency nedical services in a
hospi tal energency departnent.

(b) For the purposes of this subsection:

1. The term "enmergency nedical services" means those
nmedi cal services required for the i medi ate di agnosi s and
treatnment of nmedical conditions which, if not inmmediately
di agnosed and treated, could lead to serious physical or nental
di sability or death.

2. "Substantial professional experience" shall be
determ ned by the custom and practice of the manner in which
energency nedi cal coverage is provided in hospital energency
departnents in the sane or simlar localities where the all eged
negl i gence occurred.

(10) 1In any action alleging nedical negligence, an expert

witness nmay not testify on a contingency-fee basis.

(11) Any attorney who proffers a person as an expert

W tness pursuant to this section nust certify that such person

has not been found guilty of fraud or perjury in any

jurisdiction.
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(12) This section does not limt the power of the trial

court to disqualify or qualify an expert witness on grounds

other than the qualifications in this section.
Section 41. Section 766.106, Florida Statutes, is anended
to read:

766. 106 Notice before filing action for nedical negligence
mal-practice; presuit screening period; offers for adm ssion of
liability and for arbitration; informal discovery; review --

(1) DEFINITIONS. --As used in this section:

(a) "daimfor nedical negligence" or "claimfor nedical

mal practice” means a claimarising out of the rendering of, or
the failure to render, nedical care or services.

(b) "Self-insurer"” nmeans any self-insurer authorized under
S. 627.357 or any uni nsured prospective defendant.

(c) "Insurer"” includes the Joint Underwiting Association.

(2) PRESU T NOTICE. --

(a) After conpletion of presuit investigation pursuant to

S. 766.203(2) and prior to filing a conplaint elatm for nedica
negl i gence malpractice, a clainmant shall notify each prospective

defendant by certified mail, return receipt requested, of intent

toinitiate litigation for medical negligence malpractice
Notice to each prospective defendant nust include, if avail able,

a list of all known health care providers seen by the clai nant

for the injuries conplai ned of subsequent to the all eged act of

negl i gence, all known health care providers during the 2-year

period prior to the all eged act of negligence who treated or

eval uated the claimant, and copies of all of the nedical records

reli ed upon by the expert in signing the affidavit. The

requi renent of providing the list of known health care providers

may not serve as grounds for inposing sanctions for failure to
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provi de presuit discovery.

(b) Following the initiation of a suit alleging nedical

negl i gence malpractice with a court of conpetent jurisdiction,
and service of the conplaint upon a defendant, the clai mant

shal | provide a copy of the conplaint to the Departnent of
Health and, if the conplaint involves a facility |icensed under
chapter 395, the Agency for Health Care Adm nistration. The

requi renment of providing the conplaint to the Departnent of
Health or the Agency for Health Care Adm nistration does not

inpair the claimant's legal rights or ability to seek relief for

his or her claimfor nedical negligence. The Departnent of

Health or the Agency for Health Care Adm nistration shall review

each incident that is the subject of the conplaint and determ ne

whet her it involved conduct by a |licensee which is potentially

subject to disciplinary action, in which case, for a licensed

health care practitioner, the provisions of s. 456.073 apply,

and for a licensed facility, the provisions of part | of chapter

395 apply.
(3) PRESUI T I NVESTI GATI ON BY PROSPECTI VE DEFENDANT. - -

(a) No suit may be filed for a period of 90 days after

notice is mailed to any prospective defendant. During the 90-day

period, the prospective defendant or the defendant's insurer or

self-insurer shall conduct a review as provided in s. 766.203(3)

to deternmine the liability of the defendant. Each insurer or
self-insurer shall have a procedure for the pronpt

i nvestigation, review, and evaluation of clainms during the 90-

day period. This procedure shall include one or nore of the
fol | ow ng:
1. Internal review by a duly qualified clains adjuster;

2. Creation of a panel conprised of an attorney
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know edgeabl e in the prosecution or defense of nedical

negl i gence walpractice actions, a health care provider trained

in the sane or simlar nedical specialty as the prospective
defendant, and a duly qualified clainms adjuster;

3. A contractual agreenent with a state or |oca
prof essi onal society of health care providers, which naintains a
medi cal review comm ttee;

4. Any other simlar procedure which fairly and pronptly

eval uates the pending claim

Each insurer or self-insurer shall investigate the claimin good
faith, and both the clai mant and prospective defendant shal
cooperate with the insurer in good faith. If the insurer
requires, a clainmant shall appear before a pretrial screening
panel or before a nedical review conmttee and shall submt to a
physi cal exam nation, if required. Unreasonable failure of any
party to conply with this section justifies dismssal of clains
or defenses. There shall be no civil liability for participation
in a pretrial screening procedure if done without intentional
fraud.

(b) At or before the end of the 90 days, the prospective

def endant or the prospective defendant's insurer or self-insurer

shal |l provide the claimant with a response:
1. Rejecting the claim
2. Making a settlenent offer; or
3. Making an offer to arbitrate, in which case liability

is deened adnitted and arbitration will be held only ef

adm-sston—-of | abiity and forarbitratioen on the issue of

damages. This offer may be nade contingent upon a limt of

gener al damages.
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(c) The response shall be delivered to the claimant if not

represented by counsel or to the claimnt's attorney, by
certified mail, return receipt requested. Failure of the
prospective defendant or insurer or self-insurer to reply to the
notice within 90 days after recei pt shall be deened a final
rejection of the claimfor purposes of this section.

(d) Wthin 30 days after of receipt of a response by a
prospective defendant, insurer, or self-insurer to a clai mant
represented by an attorney, the attorney shall advise the
claimant in witing of the response, including:

1. The exact nature of the response under paragraph (b).

2. The exact terns of any settlenent offer, or adm ssion
of liability and offer of arbitration on damages.

3. The legal and financial consequences of acceptance or
rejection of any settlement offer, or adm ssion of liability,

i ncludi ng the provisions of this section.

4. An evaluation of the tine and |ikelihood of ultimate
success at trial on the nerits of the claimant's action.

5. An estimation of the costs and attorney's fees of
proceedi ng through trial.

(4) SERVICE OF PRESU T NOTI CE AND TOLLI NG --The notice of

intent to initiate litigation shall be served within the tine

l[imts set forth in s. 95.11. However, during the 90-day period,
the statute of limtations is tolled as to all potenti al

def endants. Upon stipulation by the parties, the 90-day period
may be extended and the statute of |imtations is tolled during
any such extension. Upon receiving notice of term nation of
negotiations in an extended period, the claimnt shall have 60
days or the remai nder of the period of the statute of

[imtations, whichever is greater, wthin which to file suit.
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(5) DI SCOVERY AND ADM SSI BILITY.--No statenent,

di scussion, witten docunent, report, or other work product

generated by the presuit screening process is discoverable or
adm ssible in any civil action for any purpose by the opposing
party. All participants, including, but not limted to,
physi ci ans, investigators, w tnesses, and enpl oyees or
associ ates of the defendant, are immune fromcivil liability
arising fromparticipation in the presuit screening process.

(6) | NFORMAL DI SCOVERY. - -

(a) Upon recei pt by a prospective defendant of a notice of

claim the parties shall nake discoverable information avail abl e

w thout fornmal discovery. Failure to do so is grounds for

dismissal of clains or defenses ultimately assert ed.

(b)&AH Informal discovery may be used by a party to obtain
unsworn statenments, the production of docunents or things, and

physi cal and nental exam nations, and answers to witten

questions, as follows:

1.8 Unsworn statenents.--Any party nay require other
parties to appear for the taking of an unsworn statenent. Such
statenents may be used only for the purpose of presuit screening
and are not discoverable or adm ssible in any civil action for
any purpose by any party. A party desiring to take the unsworn
statenment of any party nust give reasonable notice in witing to
all parties. The notice nust state the tinme and place for taking
the statenent and the nane and address of the party to be
exam ned. Unl ess otherw se inpractical, the exam nation of any
party nust be done at the sane tine by all other parties. Any
party may be represented by counsel at the taking of an unsworn
statenment. An unsworn statenment may be recorded el ectronically,

st enographi cally, or on videotape. The taking of unsworn
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statenents is subject to the provisions of the Florida Rules of

Civil Procedure and nay be term nated for abuses.

2. b Docunents or things.--Any party nmay request
di scovery of docunents or things. The documents or things nust
be produced, at the expense of the requesting party, within 20
days after the date of receipt of the request. A party is
requi red to produce discoverabl e docunents or things within that
party's possession or control. Medical records shall be produced
as provided in s. 766.204.

3. ) Physical and nental exam nations.--A prospective

def endant may require an injured prospeetive claimnt to appear
for exam nation by an appropriate health care provider. The

prospective defendant shall give reasonable notice in witing to

all parties as to the tine and place for exam nation. Unless
otherwi se inpractical, a prospective claimant is required to
submt to only one exam nation on behalf of all potenti al

def endants. The practicality of a single exam nation nust be
determi ned by the nature of the potential claimant's condition,
as it relates to the liability of each prospective potential-
def endant. Such exam nation report is available to the parties

and their attorneys upon paynent of the reasonabl e cost of
reproduction and nmay be used only for the purpose of presuit
screening. O herw se, such exam nation report is confidenti al
and exenpt fromthe provisions of s. 119.07(1) and s. 24(a),
Art. | of the State Constitution.

4, Witten questions.--Any party nay request answers to

witten questions, which may not exceed 30, including subparts.

A response nust be made wit hin 20 days after recei pt of the

guesti ons.

5. Medical information rel ease. --The cl ai mant nust execute
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a nedical information release that allows a prospective

def endant or his or her |egal representative to take unsworn

statenents of the claimant's treati ng physicians. The statenents

must be linmted to those areas that are potentially relevant to

the claimof personal injury or wongful death. Subject to the

procedural requirenents of subparagraph 1., a prospective

def endant may take unsworn statenents froma clainmant's treating

physi ci ans. The claimant or the claimant's | egal representative

has the right to be present during the taking of such unsworn

statements.

(c)&8)» Each request for and notice concerning infornal
presuit discovery pursuant to this section nust be in witing,
and a copy thereof nust be sent to all parties. Such a request
or notice nust bear a certificate of service identifying the
nane and address of the person to whomthe request or notice is
served, the date of the request or notice, and the nmanner of
servi ce thereof.

(d)€9)> Copies of any docunents produced in response to the
request of any party nust be served upon all other parties. The
party serving the docunents or his or her attorney shal
identify, in a notice acconpanying the docunents, the nane and
address of the parties to whomthe docunents were served, the
date of service, the manner of service, and the identity of the
docunment served.

(7) SANCTIONS. --Failure to cooperate on the part of any

party during the presuit investigation nay be grounds to strike

any claimmde, or defense raised, by such party in suit.
10, : . of I I ¢ (e

Liabili W bi . he i . d 4

L aj I I : I I : . oY ¢
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3448 within-10 days-after the receiptof sucharguments—unless the

3449
3450
3451
3452
3453
3454
3455
3456
3457
3458
3459
3460
3461
3462
3463
3464
3465
3466
3467
3468
3469
3470

3471
3472 Section 42. Section 766.108, Florida Statutes, is anended
3473| to read:

3474 766. 108 Mandatory nedi ati on and mandatory settl enent

3475| conference in nedical negligence nmalpractice actions. --

3476 (1) Wthin 120 days after the suit is filed, unless such

3477 period is extended by nutual agreenent of all parties, al
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parties shall attend in-person mandatory nedi ati on in accordance

wth s. 44,102 if binding arbitration under s. 766.207 has not

been agreed to by the parties. The Florida Rules of Cvil

Procedure shall apply to nediation held pursuant to this

section.

(2)(a)H- In any action for danmages based on personal
injury or wongful death arising out of nedical negligence
malpractice, whether in tort or contract, the court shal
require a settlenent conference at | east 3 weeks before the date

set for trial.

(b)2» Attorneys who will conduct the trial, parties, and
persons with authority to settle shall attend the settl enent
conference held before the court unless excused by the court for
good cause.

Section 43. Section 766.118, Florida Statutes, is created
to read:

766. 118 Determ nation of nonecononi ¢ danages. - -

(1) DEFINITIONS. --As used in this section:

(a) "Catastrophic injury" neans a pernmanent inpairnent

constituted by:

1. Spinal cord injury involving severe paralysis of an

arm a |leg, or the trunk;

2. Anputation of an arm a hand, a foot, or a leg

involving the effective | oss of use of that appendage;

3. Severe brain or closed-head injury as evidenced by:

a. Severe sensory or notor disturbances;

b. Severe communi cati on di sturbances;

c. Severe conplex integrated disturbances of cerebra

functi on;

d. Severe episodi c neurol ogical disorders; or
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e. Oher severe brain and cl osed-head injury conditions at

| east as severe in nature as any condition provided in sub-

subpar agraphs a.-d.;

4. Second-degree or third-degree burns to 25 percent or

nore of the total body surface or third-degree burns to 5

percent or nore of the face and hands;

5. Blindness, defined as a conplete and total | oss of

Vi sion; or

6. Loss of reproductive organs which results in an

inability to procreate.

(b) "Noneconom ¢ danmges" neans nonecononi ¢ danages as
defined in s. 766.202(8).

(c) "Practitioner" nmeans any person |icensed under chapter
458, chapter 459, chapter 460, chapter 461, chapter 462, chapter
463, chapter 466, chapter 467, or chapter 486 or certified under

s. 464.012. "Practitioner" al so neans any associ ati on,

corporation, firm partnership, or other business entity under

whi ch such practitioner practices or any enpl oyee of such

practitioner or entity acting in the scope of his or her

enpl oynent. For the purpose of determning the limtations on

noneconom ¢ damages set forth in this section, the term

"practitioner” includes any person or entity for whoma

practitioner is vicariously |liable and any person or entity

whose liability is based solely on such person being vicariously

liable for the actions of a practitioner.

(2) LIMTATI ON ON NONECONOM C DAVAGES FOR NEGLI GENCE OF
PRACTI Tl ONERS. - -

(a) Wth respect to a cause of action for personal injury

or wongful death arising fromnedi cal negligence of

practitioners, regardl ess of the nunber of such practitioner
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def endants, noneconom ¢ danages shall not exceed $500, 000 per

claimant. No practitioner shall be |liable for nore than $500, 000

i n noneconom ¢ damages under this paragraph, regardl ess of the

nunmber of cl ai mants.

(b) Notw thstandi ng paragraph (a), if the negligence

resulted in a pernanent vegetative state or death, the total

noneconom ¢ damages recoverable by a claimant under this

subsection, regardless of the nunber of such practitioner

def endants, shall not exceed $1 million. If the negligence did

not result in a permanent vegetative state or death, the patient

i njured by nedi cal negligence of a practitioner nay recover

noneconom ¢ damages not to exceed $1 million if:

1. The trial court deternines that a nanifest injustice

woul d occur unl ess increased noneconom ¢ damages are awar ded,

based on a finding that because of the special circunmstances of

t he case the nonecononic harm sustai ned by the injured patient

was particularly severe; and

2. The trier of fact determ nes that the defendant's

negl i gence caused a catastrophic injury to the patient.

(c) The total nonecononm ¢ danages recoverable by all

claimants fromall practitioner defendants under this subsection

shall not exceed $1 mllion in the aggregate

(3) LIMTATI ON ON NONECONOM C DAMAGES FOR NEGLI GENCE OF
NONPRACTI TI ONERS. - -

(a) Wth respect to a cause of action for personal injury

or wongful death arising fromnedi cal negligence of

nonpractitioner defendants, regardl ess of the nunber of such

nonpractitioner defendants, noneconom c danages shall not exceed
$750, 000 per clai mant.
(b) Notw thstandi ng paragraph (a), if the negligence
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resulted in a permanent vegetative state or death, the total

noneconom ¢ damages recoverable by a claimant under this

subsection, regardl ess of the nunber of such nonpractitioner

def endants, shall not exceed $1.5 nmillion. If the negligence did

not result in a permanent vegetative state or death, the patient

injured by nmedi cal negligence of a nonpractitioner may recover

noneconom ¢ danages not to exceed $1.5 million if:

1. The trial court deternines that a nanifest injustice

woul d occur unl ess increased noneconom ¢ damages are awar ded,

based on a finding that because of the special circunmstances of

t he case the noneconom ¢ harm sustai ned by the injured patient

was particularly severe; and

2. The trier of fact determ nes that the defendant's

negl i gence caused a catastrophic injury to the patient.

(c) Nonpractitioner defendants are subject to the cap on

noneconom ¢ danmages provided in this subsection regardl ess of

the theory of liability, including vicarious liability.

(d) The total nonecononi ¢ danages recoverable by all

claimants fromall nonpractitioner defendants under this

subsection shall not exceed $1.5 nmllion in the aggregate.

(4) LIMTATI ON ON NONECONOM C DAVAGES FOR NEG.I GENCE OF
PRACTI TI ONERS PROVI DI NG EMERGENCY SERVI CES AND
CARE. - - Not wi t hst andi ng subsections (2) and (3), with respect to

a cause of action for personal injury or wongful death arising

from nedi cal negligence of practitioners providi ng energency

services and care, as defined in s. 395.002(10), or providing

services as provided in s. 401.265, to persons with whomthe

practitioner does not have a then-existing health care

practitioner-patient relationship for the nedical condition for

whi ch such services and care are being provided:
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(a) Regardless of the nunmber of such practitioner

def endants, nonecononi ¢ danmages shall not exceed $150, 000 per

cl ai mant.

(b) Notwi thstandi ng paragraph (a), the total noneconom ¢

danages recoverable by all claimants fromall such practitioner
def endant s shall not exceed $300, 000.

(5) LIMTATI ON ON NONECONOM C DAMAGES FOR NEGLI GENCE OF
NONPRACTI TI ONERS PROVI DI NG EMERGENCY SERVI CES AND
CARE. - - Not wi t hst andi ng subsections (2) and (3), with respect to

a cause of action for personal injury or wongful death arising

fromnedi cal negligence of defendants other than practitioners

provi di ng energency services and care pursuant to obligations
i nposed by ss. 395.1041 and 401.45 to persons with whomthe

treating practitioner does not have a then-existing health care

practitioner-patient relationship for the nedical condition for

whi ch such services and care are being provi ded:

(a) Regardl ess of the nunber of such nonpractitioner

def endant s, nonecononi ¢ danmages shall not exceed $750, 000 per

cl ai mant .

(b) Notw thstandi ng paragraph (a), the total noneconom c

danmages recoverable by all claimants fromall such

nonpractitioner defendants shall not exceed $1.5 nilli on.

(c) Nonpractitioner defendants may receive a full setoff

for paynents nade by practitioner defendants.
(6) SETOFF.--1n any case in which the jury verdict for

noneconom ¢ danages exceeds the limts established by this

section, the trial court shall reduce the award for nonecononi c

danages within the sane category of defendants in accordance

with this section after nmaki ng any reduction for conparative

fault as required by s. 768.81 but before application of a
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setoff in accordance with ss. 46.015 and 768.041. In the event

of a prior settlenent or settlenents involving one or nore

def endants subject to the l[imtations of the same subsecti on

applicable to a defendant remaining at trial, the court shal

make such reductions within the same category of defendants as

are necessary to ensure that the total anpunt of noneconom c

danmages recovered by the cl ai nant does not exceed the aggregate

limt established by the applicabl e subsection. This subsecti on

is not intended to change current lawrelating to the setoff of

econoni ¢ danages.

(7) ACTI ONS GOVERNED BY SOVEREI GN | MMUNITY LAW --This
section does not apply to actions governed by s. 768. 28.

Section 44. Section 766.1185, Florida Statutes, is created

to read:

766. 1185 Bad faith actions involving clains relating to

clains of nedical negligence.--1n all actions for bad faith

agai nst a nedical nmlpractice insurer relating to professional

liability insurance coverage for nedical negligence, and in

determ ni ng whet her the insurer could and shoul d have settl ed

the claimwithin the policy limts had it acted fairly and

honestly towards its insured with due regard for her or his

i nterest, whether brought under statute or conmon | aw
(1)(a) An insurer shall not be held liable in bad faith

for failure to pay its policy limts if it tenders its policy

limts and neets ot her reasonable conditions of settlenent by

the earlier of either:

1. The 210th day after service of the conplaint in the

nmedi cal negligence action upon the insured. The tine period in

t hi s subparagraph shall be extended by an additional 60 days if

the court in the bad faith action finds that, at any tinme during
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such period and after the 150th day after service of the

conplaint, the claimant provided new i nformati on previously

unavailable to the insurer relating to the identity or testinony

of any naterial witnesses or the identity or any additi onal

claimants or defendants, if such disclosure materially alters

the risk to the insured of an excess judgnent; or

2. The 60th day after the conclusion of all of the

fol |l owi ng:

a. Deposition of all clainmants naned in the conplaint or

anmended conpl ai nt.

b. Deposition of all defendants naned in the conplaint or

anended conplaint, including, in the case of a corporate

def endant, deposition of a designated representative.

c. Deposition of all of the claimant’s expert w tnesses.

d. D sclosure of witnesses and producti on of docunents.
e. Mediation.

(b) Either party nay request that the court enter an order

finding that the other party has unnecessarily or

i nappropriately del ayed any of the events specified in

subparagraph (a)2. If the court finds that the clai nant was

responsi bl e for such unnecessary or i nappropriate del ays,

subparagraph (a)l1l. shall not apply. If the court finds that the

def endant was responsi ble for such unnecessary or inappropriate

del ays, subparagraph (a)2. shall not apply.

(c) The fact that the insurer did not tender policy limts

during the tine periods specified in this subsecti on does not

create any presunption with respect to the i ssue of whether the

insurer acted in bad faith.

(2) When subsection (1) does not apply, the court, in

determ ni ng whether an insurer has acted in bad faith, shal
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consi der:

(a) The insurer’s willingness to negotiate with the

3690
3691
3692
3693
3694
3695
3696
3697
3698
3699
3700
3701
3702
3703
3704
3705
3706
3707
3708
3709
3710
3711
3712
3713
3714
3715
3716

3717

clainmant in anticipation of settlenent.

(b) The propriety of the insurer’s nethods of

i nvestigating and evaluating the claim

(c) Whether the insurer inforned the insured of the offer

to settle within the limts of coverage, the right to retain

personal counsel, and the risk of litigation.

(d) Whether the insured denied liability or requested that

the case be defended after the insurer fully advised the insured

as to the facts and ri sks.

(e) Whether the claimant inposed any condition, other than

the tender of policy limts, on the settlenent of the claim

(f) Whether the claimant provided relevant information to

the insurer on a tinely basis.

(g) Wether and when ot her defendants in the case settl ed

or were dism ssed fromthe case

(h) Whether there were multiple clainmants seeking, in the

aggregate, conpensation in excess of policy linmts fromthe

def endant or the defendant's insurer.

(i) Whether the insured m srepresented naterial facts to

the insurer or nade material om ssions of fact to the insurer.

Upon notion of either party, the court nay all ow consi deration

of such additional factors as it determ nes to be rel evant.

(3) Nothing in this section shall be construed to prohibit

an insured fromassigning a cause of action to a third-party

claimant for the insurer's failure to act fairly and honestly

towards its insured with due regard for the insured' s interest.

(4) An insurer that tenders policy limts shall be
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entitled to a release of its insured if the clainant accepts the

t ender.

(5) The provisions of s. 624.155 shall be applicable in

all cases brought pursuant to that section unless specifically

controlled by this section.

Section 45. Section 766.202, Florida Statutes, is anended
to read:

766. 202 Definitions; ss. 766.201-766.212.--As used in ss.
766. 201-766. 212, the term

(1) "daimant" nmeans any person who has a cause of action

for danages based on personal injury or wongful death arising

from nmedi cal negligence.

(2) "Collateral sources" neans any paynents made to the
clai mant, or made on his or her behalf, by or pursuant to:

(a) The United States Social Security Act; any federal,
state, or local incone disability act; or any other public
prograns providing nedi cal expenses, disability paynents, or
other simlar benefits, except as prohibited by federal |aw

(b) Any health, sickness, or income disability insurance;
aut onobi | e acci dent insurance that provides health benefits or
i ncome disability coverage; and any other simlar insurance
benefits, except |ife insurance benefits available to the
cl ai mant, whether purchased by himor her or provided by others.

(c) Any contract or agreenent of any group, organization,
partnership, or corporation to provide, pay for, or reinburse
the costs of hospital, nedical, dental, or other health care
servi ces.

(d) Any contractual or voluntary wage continuation plan
provi ded by enpl oyers or by any other systemintended to provide

wages during a period of disability.
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(3) "Econom c damages" neans financial |osses that whiech

woul d not have occurred but for the injury giving rise to the
cause of action, including, but not limted to, past and future
nmedi cal expenses and 80 percent of wage | oss and | oss of earning

capacity, to the extent the claimant is entitled to recover such

damages under general |aw, including the Wongful Death Act

(4) "Health care provider" neans any hospital, anbul atory

surgical center, or nobile surgical facility as defined and

i censed under chapter 395; any birth center |icensed under

chapter 383; any person |licensed under chapter 458, chapter 459,
chapter 460, chapter 461, chapter 462, chapter 463, part | of
chapter 464, chapter 466, chapter 467, or chapter 486; any

clinical lab |licensed under chapter 483; a health naintenance

organi zation certificated under part | of chapter 641; a bl ood

bank; a plasma center; an industrial clinic; a renal dialysis

facility; or a professional association partnership,

corporation, joint venture, or other association for

prof essional activity by health care providers.

(54 "lInvestigation" nmeans that an attorney has revi ewed
t he case agai nst each and every potential defendant and has
consulted with a nedical expert and has obtained a witten
opi nion fromsaid expert.

(6)65)> "Medical expert" neans a person duly and regularly
engaged in the practice of his or her profession who holds a
health care professional degree froma university or college and

who neets the requirenents of an expert witness as set forth in

S. 766.102 has—had -specialprofessional tralning-and-experience
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(7)66) "Medical negligence" neans nedical nal practice,

whet her grounded in tort or in contract.
(8)AH "Noneconom c damages" means nonfinanci al | osses
t hat whieh woul d not have occurred but for the injury giving
rise to the cause of action, including pain and suffering,
i nconveni ence, physical inpairnment, nmental angui sh,
di sfigurenent, |oss of capacity for enjoynent of life, and other

nonfinancial | osses, to the extent the claimant is entitled to

recover such danmages under general |aw, including the Wongful
Deat h Act .
(9)68) "Periodic paynment” nmeans provision for the

structuring of future econom c danages paynents, in whole or in
part, over a period of tine, as follows:

(a) A specific finding of the dollar amount of periodic
paynments which will conpensate for these future damages after
of fset for collateral sources shall be nade. The total dollar
anount of the periodic paynents shall equal the dollar anmount of
all such future damages before any reduction to present val ue.

(b) The defendant shall be required to post a bond or
security or otherwise to assure full paynent of these damages
awarded. A bond is not adequate unless it is witten by a
conpany authorized to do business in this state and is rated A+
by Best's. If the defendant is unable to adequately assure full
paynent of the damages, all damages, reduced to present val ue,
shall be paid to the claimant in a lunp sum No bond may be
cancel ed or be subject to cancellation unless at |east 60 days'
advance witten notice is filed with the court and the cl ai mant.

Upon term nation of periodic paynents, the security, or so much

as remains, shall be returned to the defendant.

(c) The provision for paynent of future damages by
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periodi c paynents shall specify the recipient or recipients of

the paynents, the dollar anpbunts of the paynents, the interva
bet ween paynents, and the nunber of paynents or the period of
time over which paynents shall be nade.

Section 46. Section 766.2021, Florida Statutes, is created
to read:

766. 2021 Limtation on danages agai nst insurers, prepaid

limted health service organi zati ons, health nmi ntenance

organi zations, or prepaid health clinics.--An entity |icensed or

certificated under chapter 624, chapter 636, or chapter 641

shall not be liable for the nmedical negligence of a health care

provider with whomthe |icensed or certificated entity has

entered into a contract in any anount greater than the anpbunt of

danages that nay be inposed by |aw directly upon the health care

provider, and any suits agai nst such entity shall be subject to

all provisions and requirenents of evidence in this chapter and

ot her requirenents inposed by |law in connection with suits

agai nst health care providers for nedical negligence.
Section 47. Section 766.203, Florida Statutes, is anmended
to read:

766. 203 Presuit investigation of nmedical negligence clains
and defenses by prospective parties.--

(1) APPLICATION OF PRESUI T | NVESTI GATION --Presuit
i nvestigation of medical negligence clains and def enses pursuant
to this section and ss. 766.204- 766. 206 shall apply to al
medi cal negl i gence—neluding—dental—negH-gence~ cl ai ns and

defenses. This shall include:

(a) Rights of action under s. 768.19 and defenses thereto.
(b) Rights of action involving the state or its agencies

or subdivisions, or the officers, enployees, or agents thereof,
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pursuant to s. 768.28 and defenses thereto.

(2) PRESU T | NVESTI GATI ON BY CLAI MANT.--Prior to issuing
notification of intent to initiate nedical negligence
malpractice litigation pursuant to s. 766.106, the clai nant
shall conduct an investigation to ascertain that there are

reasonabl e grounds to believe that:
(a) Any naned defendant in the litigation was negligent in
the care or treatnent of the claimnt; and

(b) Such negligence resulted in injury to the clai mant.

Corroboration of reasonable grounds to initiate nedical
negligence litigation shall be provided by the claimant's
subm ssion of a verified witten nedical expert opinion froma
medi cal expert as defined in s. 766.202(6)¢5), at the tine the
notice of intent to initiate litigation is nmailed, which
statenent shall corroborate reasonabl e grounds to support the
cl ai mof nedical negligence.

(3) PRESU T | NVESTI GATI ON BY PRCSPECTI VE DEFENDANT. - - Pri or

to issuing its response to the claimant's notice of intent to

initiate litigation, during the time period for response

aut hori zed pursuant to s. 766.106, the prospective defendant or

the defendant's insurer or self-insurer shall conduct an

i nvestigation as provided in s. 766.106(3) to ascertain whether

there are reasonabl e grounds to believe that:
(a) The defendant was negligent in the care or treatnent
of the claimnt; and

(b) Such negligence resulted in injury to the claimant.

Corroboration of |lack of reasonable grounds for nedical

negligence litigation shall be provided wth any response
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rejecting the claimby the defendant's subm ssion of a verified

written nmedical expert opinion froma nedical expert as defined
ins. 766.202(6)¢5), at the tine the response rejecting the
claimis mailed, which statenent shall corroborate reasonable
grounds for lack of negligent injury sufficient to support the
response denyi ng negligent injury.

(4) PRESU T MEDI CAL EXPERT OPI NI ON. - - The nedi cal expert

opinions and statenents required by this section are subject to

di scovery. The opinions shall specify whether any previous

opi nion by the sane nedical expert has been disqualified and if
so the name of the court and the case nunber in which the ruling
was i ssued.

Section 48. Section 766.206, Florida Statutes, is anmended
to read:

766. 206 Presuit investigation of nmedical negligence clains
and defenses by court. - -

(1) After the conpletion of presuit investigation by the
parties pursuant to s. 766.203 and any informal discovery
pursuant to s. 766.106, any party nmay file a notion in the
circuit court requesting the court to determ ne whether the
opposing party's claimor denial rests on a reasonabl e basis.

(2) If the court finds that the notice of intent to
initiate litigation mailed by the claimant is not in conpliance
with the reasonabl e investigation requirenments of ss. 766.201-

766.212, including a review of the claimand a verified witten

nmedi cal expert opinion by a nedical expert as defined in s.

766. 202, the court shall dismss the claim and the person who
mai | ed such notice of intent, whether the clainmant or the
claimant's attorney, shall be personally |iable for al

attorney's fees and costs incurred during the investigation and
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eval uation of the claim including the reasonable attorney's

fees and costs of the defendant or the defendant's insurer.
(3) If the court finds that the response nailed by a
defendant rejecting the claimis not in conpliance with the

reasonabl e i nvestigation requirenments of ss. 766.201-766.212,

including a review of the claimand a verified witten nedi ca

expert opinion by a nedical expert as defined in s. 766.202, the

court shall strike the defendant's pl eadi ng. respenrse—and The
person who nail ed such response, whether the defendant, the

defendant's insurer, or the defendant's attorney, shall be
personally liable for all attorney's fees and costs incurred
during the investigation and evaluation of the claim including
t he reasonabl e attorney's fees and costs of the clai mant.

(4) |If the court finds that an attorney for the clai nant
mai l ed notice of intent to initiate litigation wthout
reasonabl e investigation, or filed a nmedical negligence claim
wi thout first mailing such notice of intent which conplies with
t he reasonabl e investigation requirenents, or if the court finds
that an attorney for a defendant mailed a response rejecting the
cl ai mw t hout reasonabl e investigation, the court shall submt
its finding in the matter to The Florida Bar for disciplinary
review of the attorney. Any attorney so reported three or nore
times within a 5-year period shall be reported to a circuit
gri evance conmttee acting under the jurisdiction of the Suprene
Court. If such coonmittee finds probable cause to believe that an
attorney has violated this section, such comrittee shall forward
to the Suprene Court a copy of its finding.

(5)(a) If the court finds that the corroborating witten
nmedi cal expert opinion attached to any notice of claimor intent

or to any response rejecting a claimlacked reasonabl e
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investigation, or that the nedical expert submtting the opinion

did not neet the expert witness qualifications as set forth in

S. 766.202(5), the court shall report the nedical expert issuing

such corroborating opinion to the Division of Medical Quality
Assurance or its designee. If such nedical expert is not a
resident of the state, the division shall forward such report to
the disciplining authority of that nedical expert.

(b) The court shall way refuse to consider the testinony

or opinion attached to any notice of intent or to any response

rejecting a claim of sueh an expert who has been disqualified

three tines pursuant to this section.

Section 49. Subsection (7) of section 766.207, Florida
Statutes, is anended to read:

766. 207 Voluntary binding arbitrati on of nedical
negl i gence cl ai ns. --

(7) Arbitration pursuant to this section shall preclude
recourse to any other renedy by the clainant agai nst any
participating defendant~ and shall be undertaken with the

under standi ng that danmges shall be awarded as provided by

general law, including the Wongful Death Act, subject to the

following |imtations:

(a) Net econom c damages shall be awardabl e, including,
but not limted to, past and future nedi cal expenses and 80
percent of wage |oss and | oss of earning capacity, offset by any
col l ateral source paynents.

(b) Noneconom c damages shall be limted to a maxi num of
$250, 000 per incident, and shall be cal cul ated on a percentage
basis with respect to capacity to enjoy life, so that a finding
that the claimant's injuries resulted in a 50-percent reduction

in his or her capacity to enjoy |life would warrant an award of
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not nore than $125, 000 nonecononi ¢ damages.

(c) Damages for future economc | osses shall be awarded to
be paid by periodic paynents pursuant to s. 766.202(9)8) and
shall be offset by future collateral source paynents.

(d) Punitive damages shall not be awarded.

(e) The defendant shall be responsible for the paynent of
interest on all accrued damages with respect to which interest
woul d be awarded at trial.

(f) The defendant shall pay the claimant's reasonabl e
attorney's fees and costs, as determned by the arbitration
panel, but in no event nore than 15 percent of the award,
reduced to present val ue.

(g) The defendant shall pay all the costs of the
arbitration proceeding and the fees of all the arbitrators other
than the adm nistrative |aw judge.

(h) Each defendant who submits to arbitration under this
section shall be jointly and severally liable for all danmages
assessed pursuant to this section.

(i) The defendant's obligation to pay the claimnt's
damages shall be for the purpose of arbitration under this
section only. A defendant's or clainmant's offer to arbitrate
shall not be used in evidence or in argunent during any
subsequent litigation of the claimfollow ng the rejection
t her eof .

(j) The fact of making or accepting an offer to arbitrate
shall not be adm ssible as evidence of liability in any
col l ateral or subsequent proceeding on the claim

(k) Any offer by a claimant to arbitrate nust be made to
each defendant agai nst whomthe clainant has nade a claim Any

offer by a defendant to arbitrate nust be nmade to each cl ai mant
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who has joined in the notice of intent to initiate litigation,

as provided in s. 766.106. A defendant who rejects a claimant's
offer to arbitrate shall be subject to the provisions of s.
766.209(3). A claimant who rejects a defendant's offer to
arbitrate shall be subject to the provisions of s. 766.209(4).
(1) The hearing shall be conducted by all of the
arbitrators, but a majority nay determ ne any question of fact
and render a final decision. The chief arbitrator shall decide

all evidentiary matters.

The provisions of this subsection shall not preclude settlenent
at any tinme by nutual agreenent of the parties.

Section 50. Paragraph (a) of subsection (3) and paragraph
(c) of subsection (4) of section 766.209, Florida Statutes, are
anmended t o read:

766. 209 Effects of failure to offer or accept voluntary
bi nding arbitration. --

(3) If the defendant refuses a claimant's offer of
vol untary binding arbitration:

(a) The claimshall proceed to trial wtheuttmtationon
damages, and the claimant, upon proving nedi cal negligence,

shall be entitled to recover damages subject to the limtations

in s. 766.118, prejudgnent interest, and reasonable attorney's

fees up to 25 percent of the award reduced to present val ue

(4) If the claimant rejects a defendant's offer to enter
vol untary binding arbitration:

(c) Damages for future economc | osses shall be awarded to
be paid by periodic paynents pursuant to s. 766.202(9)8), and
shall be offset by future collateral source paynents.

Section 51. Section 766.304, Florida Statutes, is anended
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to read:

766. 304 Admnistrative |aw judge to determ ne cl ains.--The
adm nistrative | aw judge shall hear and determ ne all clains
filed pursuant to ss. 766.301-766. 316 and shall exercise the
full power and authority granted to her or himin chapter 120,
as necessary, to carry out the purposes of such sections. The
adm ni strative |aw judge has exclusive jurisdiction to determ ne
whether a claimfiled under this act is conpensable. No civil
action may be brought until the determ nations under s. 766. 309
have been made by the admnistrative |law judge. If the
adm nistrative | aw judge determ nes that the claimant is

entitled to conpensation fromthe association, or if the

clai mant accepts an award issued pursuant to s. 766.31, no civil

action nmay be brought or continued in violation of the
excl usi veness of renedy provisions of s. 766.303. If it is
determned that a claimfiled under this act is not conpensable,
neither the doctrine of collateral estoppel nor res judicata
shal |l prohibit the claimant from pursuing any and all civil
remedi es avail abl e under common | aw and statutory | aw. The
findings of fact and conclusions of |aw of the adm nistrative

| aw j udge shall not be adm ssible in any subsequent proceedi ng;
however, the sworn testinony of any person and the exhibits
introduced into evidence in the adm nistrative case are

adm ssi bl e as i npeachnment in any subsequent civil action only
against a party to the adm nistrative proceedi ng, subject to the
Rul es of Evidence. An award aetioen may not be awarded or paid
brought- under ss. 766.301-766.316 if the clai mant recovers under

a settlenment or a final judgnent is entered in a civil action.

The division nay adopt rules to pronote the efficient

adm nistration of, and to mnim ze the cost associated with, the
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prosecution of cl aims.

Section 52. Section 766.305, Florida Statutes, is anmended
to read:

766.305 Filing of clains and responses; nedi cal
di sciplinary review --

(1) Al clains filed for conpensation under the plan shal
commence by the claimant filing with the division a petition
seeki ng conpensation. Such petition shall include the follow ng
i nformati on:

(a) The nanme and address of the |egal representative and
the basis for her or his representation of the injured infant.

(b) The nane and address of the injured infant.

(c) The nane and address of any physician providing
obstetrical services who was present at the birth and the nane
and address of the hospital at which the birth occurred.

(d) A description of the disability for which the claimis
made.

(e) The tinme and place the injury occurred.

(f) A brief statenment of the facts and circunstances

surrounding the injury and giving rise to the claim
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(2) The claimant shall furnish the division with as nany

copies of the petition as required for service upon the

associ ation, any physician and hospital nanmed in the petition,
and the Division of Medical Quality Assurance, along with a $15
filing fee payable to the Division of Adm nistrative Hearings.
Upon receipt of the petition, the division shall inmediately
serve the association, by service upon the agent designated to
accept service on behalf of the association, by registered or
certified mail, and shall nail copies of the petition, by

registered or certified mail, to any physician, health care

provider, and hospital nanmed in the petition, and furnish a copy

by regular nmail to the Division of Medical Quality Assurances

and the Agency for Health Care Adm nistration.
(3) The claimant shall furnish to the Florida Birth-Rel ated

V E S

Neur ol ogi cal I njury Conpensati on Associ ati on one copy of the

following information, which shall be filed with the associ ati on

wthin 10 days after the filing of the petition as set forth in

subsection (1):

(a) Al available relevant nedical records relating to the

birth-related neurological injury and an identification of any

unavai |l abl e records known to the clai nant and the reasons for

their unavailability.

(b) Appropriate assessnents, evaluations, and prognoses and

such other records and docunents as are reasonably necessary for

t he determ nation of the anbunt of conpensation to be paid to, or
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on behalf of, the injured infant on account of the birth-rel ated

neur ol ogi cal injury.

(c) Docunentation of expenses and services incurred to

date, which indicates any paynent made for such expenses and

servi ces and by whom

(d) Docunentation of any applicable private or governnent al

V E S

source of services or reinbursenent relative to the inpairnents.

The informati on contained in paragraphs (a)-(d) is confidential

and exenpt pursuant to the provisions of s. 766.315(5)(b).
(4)3)> The association shall have 45 days fromthe date of

service of a conplete claim filed pursuant to subsections (1)

and (2), in which to file a response to the petition and to
submt relevant witten infornmation relating to the issue of
whether the injury alleged is a birth-rel ated neurol ogi cal
injury.

(5)4 Upon receipt of such petition, the Division of
Medi cal Quality Assurance shall review the information therein
and determ ne whether it involved conduct by a physician
I i censed under chapter 458 or an osteopathic physician |icensed
under chapter 459 that is subject to disciplinary action, in
whi ch case the provisions of s. 456.073 shall apply.

(6)65)F Upon receipt of such petition, the Agency for
Heal th Care Admi nistration shall investigate the claim and if
it determnes that the injury resulted from or was aggravated
by, a breach of duty on the part of a hospital in violation of
chapter 395, it shall take any such action consistent with its
di sciplinary authority as may be appropriate.

(7)66)> Any claimwhich the association determ nes to be

conpensabl e may be accepted for conpensation, provided that the
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acceptance is approved by the adm nistrative | aw judge to whom

the claimfor conpensation is assigned.

Section 53. Subsection (4) is added to section 766. 309,
Florida Statutes, to read:

766. 309 Determnation of clains; presunption; findings of
adm ni strative | aw judge binding on participants.--

(4) If it isinthe interest of judicial econony or if

requested by the clainmant, the adnministrative | aw j udge nay

bi furcate the proceeding, first addressing conpensability and

notice pursuant to s. 766.316 and then addressi ng an award

pursuant to s. 766.31, if any, in a separate proceeding. The

adm nistrative |law judge nay issue a final order on

conpensability and notice which is subject to appeal under s.

766. 311 prior to i ssuance of an award pursuant to s. 766. 31.
Section 54. Subsection (1) of section 766.31, Florida

Statutes, is anended to read:

766.31 Admnistrative | aw judge awards for birth-rel ated
neurol ogical injuries; notice of award.--

(1) Upon determning that an infant has sustained a birth-
rel ated neurol ogical injury and that obstetrical services were
delivered by a participating physician at the birth, the
adm ni strative | aw judge shall nmake an award providi ng
conpensation for the followng itens relative to such injury:

(a) Actual expenses for nedically necessary and reasonabl e
medi cal and hospital, habilitative and training, famly
residential or custodial care, professional residential, and
custodial care and service, for nedically necessary drugs,
speci al equi pnent, and facilities, and for related travel.
However, such expenses shall not include:

1. Expenses for itens or services that the infant has
Page 139 of 174
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received, or is entitled to receive, under the |laws of any state

or the Federal Governnent, except to the extent such excl usion
may be prohibited by federal |aw

2. Expenses for itenms or services that the infant has
received, or is contractually entitled to receive, from any
prepai d health plan, health mai ntenance organi zati on, or other
private insuring entity.

3. Expenses for which the infant has received
rei mbursenent, or for which the infant is entitled to receive
rei nbursenent, under the |laws of any state or the Federa
Governnment, except to the extent such exclusion may be
prohi bited by federal |aw.

4. Expenses for which the infant has received
rei nbursenent, or for which the infant is contractually entitled
to receive reinbursenent, pursuant to the provisions of any
heal th or sickness insurance policy or other private insurance

program

Expenses i ncluded under this paragraph shall be limted to
reasonabl e charges prevailing in the sane community for simlar
treatment of injured persons when such treatnent is paid for by
the injured person.

(b)1. Periodic paynents of an award to the parents or
| egal guardians of the infant found to have sustained a birth-
rel ated neurological injury, which award shall not exceed
$100, 000. However, at the discretion of the administrative |aw
j udge, such award may be made in a lunp sum

2. A death benefit for the infant in an anount of $10, 000
Payment for funeral expenses—notto exceed$1.-500.

(c) Reasonabl e expenses incurred in connection with the
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filing of a claimunder ss. 766.301-766.316, including

reasonabl e attorney's fees, which shall be subject to the
approval and award of the adm nistrative |aw judge. In
determning an award for attorney's fees, the adm nistrative | aw
j udge shall consider the follow ng factors:

1. The time and | abor required, the novelty and difficulty
of the questions involved, and the skill requisite to perform
the | egal services properly.

2. The fee custonmarily charged in the locality for simlar
| egal services.

3. The tine limtations inposed by the claimnt or the
ci rcunst ances.

4. The nature and |l ength of the professional relationship
with the clainmant.

5. The experience, reputation, and ability of the |awer
or | awyers perform ng servi ces.

6. The contingency or certainty of a fee.

Shoul d there be a final determ nation of conpensability and the

claimants accept the award under this section, the clainants

shall not be |iable for any expenses, including attorney's fees,

incurred in connection with the filing of a clai munder ss.

766. 301-766. 316 other than those awarded under this section.
Section 55. Subsection (4) of section 766.314, Florida

Statutes, as anended by section 4 of chapter 2003-258, Laws of

Fl ori da, and paragraph (a) of subsection (5) of said section, as
anended by section 1901 of chapter 2003-261, Laws of Florida,
are anended to read:

766. 314 Assessnents; plan of operation. --

(4) The follow ng persons and entities shall pay into the
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association an initial assessnent in accordance with the plan of

oper ati on:

(a) On or before Cctober 1, 1988, each hospital |icensed
under chapter 395 shall pay an initial assessment of $50 per
infant delivered in the hospital during the prior cal endar year,
as reported to the Agency for Health Care Adm nistration;
provi ded, however, that a hospital owned or operated by the
state or a county, special taxing district, or other political
subdi vision of the state shall not be required to pay the
initial assessnent or any assessnent required by subsection (5).
The term "infant delivered" includes |live births and not
stillbirths, but the term does not include infants delivered by

enpl oyees or agents of the board of trustees of a state

uni versity Regents, those born in a teaching hospital as defined

ins. 408.07, or those born in a teaching hospital as defined in
s. 395.806 that have been deened by the association as being
exenpt from assessnents since fiscal year 1997 to fiscal year
2001. The initial assessnent and any assessnent inposed pursuant
to subsection (5) may not include any infant born to a charity
patient (as defined by rule of the Agency for Health Care

Admi ni stration) or born to a patient for whomthe hospital
receives Medicaid reinbursenent, if the sumof the annua

charges for charity patients plus the annual Medicaid
contractual s of the hospital exceeds 10 percent of the total
annual gross operating revenues of the hospital. The hospital is
responsi bl e for docunenting, to the satisfaction of the

associ ation, the exclusion of any birth fromthe conputation of
t he assessnent. Upon denonstration of financial need by a
hospital, the association may provide for installnent paynents

of assessments.
Page 142 of 174

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

4258
4259
4260
4261
4262
4263
4264
4265
4266
4267
4268
4269
4270
4271
4272
4273
4274
4275
4276
4277
4278
4279
4280
4281
4282
4283
4284
4285
4286

4287

HB 0001D 2003
(b)1. On or before COctober 15, 1988, all physicians

i censed pursuant to chapter 458 or chapter 459 as of Cctober 1,
1988, other than participating physicians, shall be assessed an
initial assessment of $250, which nust be paid no later than
Decenber 1, 1988.

2.  Any such physician who becones |icensed after Septenber
30, 1988, and before January 1, 1989, shall pay into the
association an initial assessnent of $250 upon |icensure.

3. Any such physician who becones |icensed on or after
January 1, 1989, shall pay an initial assessnent equal to the
nost recent assessnment made pursuant to this paragraph,
paragraph (5)(a), or paragraph (7)(b).

4. However, if the physician is a physician specified in
t hi s subparagraph, the assessnent is not applicable:

a. A resident physician, assistant resident physician, or
intern in an approved postgraduate training program as defined
by the Board of Medicine or the Board of Osteopathic Medicine by
rule;

b. A retired physician who has withdrawmn fromthe practice
of medi ci ne but who maintains an active |license as evidenced by
an affidavit filed with the Departnent of Health. Prior to
reentering the practice of nedicine in this state, a retired
physi cian as herein defined nust notify the Board of Medicine or
t he Board of Osteopathic Medicine and pay the appropriate
assessnents pursuant to this section;

c. A physician who holds a limted |license pursuant to s.
458. 317 and who is not being conpensated for nedical services;

d. A physician who is enployed full tinme by the United
St ates Departnent of Veterans Affairs and whose practice is

confined to United States Departnent of Veterans Affairs
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hospital s; or

e. A physician who is a nenber of the Arnmed Forces of the
United States and who neets the requirenents of s. 456.024.

f. A physician who is enployed full tine by the State of
Fl ori da and whose practice is confined to state-owned
correctional institutions, a county health departnment, or state-
owned nental health or devel opnental services facilities, or who
is enployed full tinme by the Departnment of Health.

(c) On or before Decenber 1, 1988, each physician |icensed
pursuant to chapter 458 or chapter 459 who wi shes to participate
in the Florida Birth-Rel ated Neurol ogical Injury Conpensation
Pl an and who otherwi se qualifies as a participating physician
under ss. 766.301-766.316 shall pay an initial assessnent of
$5, 000. However, if the physician is either a resident
physi ci an, assistant resident physician, or intern in an
approved postgraduate training program as defined by the Board
of Medicine or the Board of Osteopathic Medicine by rule, and is
supervi sed in accordance with program requirenments established
by the Accreditation Council for G aduate Medi cal Education or
t he Anerican Osteopathic Association by a physician who is
participating in the plan, such resident physician, assistant
resident physician, or intern is deened to be a participating
physi ci an wi thout the paynent of the assessnent. Participating

physi ci ans al so i nclude any enpl oyee of the board of trustees of

a state university Regents who has paid the assessnent required

by this paragraph and paragraph (5)(a), and any certified nurse
m dw fe supervi sed by such enpl oyee. Participating physicians
i nclude any certified nurse mdw fe who has paid 50 percent of
t he physician assessnent required by this paragraph and
par agraph (5)(a) and who is supervised by a participating
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physi ci an who has paid the assessnent required by this paragraph

and paragraph (5)(a). Supervision for nurse m dw ves shal
require that the supervising physician will be easily avail able
and have a prearranged plan of treatnment for specified patient
probl ens which the supervised certified nurse mdw fe may carry
out in the absence of any conplicating features. Any physician
who elects to participate in such plan on or after January 1,
1989, who was not a participating physician at the tinme of such
el ection to participate and who otherwi se qualifies as a
participating physician under ss. 766.301-766. 316 shall pay an
additional initial assessnment equal to the nost recent
assessnent nmade pursuant to this paragraph, paragraph (5)(a), or
par agraph (7)(b).

(d) Any hospital located in any county with a gross

popul ation in excess of 1.1 mllion as of January 1, 2003, as

deterni ned by the Agency for Health Care Adm nistration, pursuant

V E S

to the Health Care Responsibility Act, may elect to pay the

assessnent for the participating physician and the certified

nurse mdwife if the hospital first determ nes that the primary

noti vati ng purpose for maki ng such paynment is to ensure coverage

for the hospital's patients under the provisions of ss. 766.301-

766. 316, provided no hospital may restrict any participating

physician or certified nurse mdwife, directly or indirectly,

frombeing on the staff of hospitals other than the staff of the

hospi tal maki ng such paynent. Each hospital shall file with the

association an affidavit setting forth specifically the reasons

why such hospital el ected to nake such paynent on behal f of each

participating physician and certified nurse mdw fe. The paynents

aut hori zed pursuant to this paragraph shall be in addition to the

assessnent set forth in paragraph (5)(a).
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(5)(a) Beginning January 1, 1990, the persons and entities

listed in paragraphs (4)(b) and (c), except those persons or
entities who are specifically excluded fromsaid provisions, as
of the date determ ned in accordance with the plan of operation,
taking into account persons |icensed subsequent to the paynent
of the initial assessnent, shall pay an annual assessnent in the
anount equal to the initial assessnents provided in paragraphs

(4)(b) and (c). If the paynent of such annual assessnent by a

participating physician is received by the associati on by

January 31 of any cal endar year, the participating physician

shall qualify as a participating physician for that entire

cal endar year. If the paynent is received after January 31 of

any cal endar year, the participating physician shall only

qualify as a participating physician for that cal endar year from

the date the paynent was received by the association. On January

1, 1991, and on each January 1 thereafter, the association shal
determ ne the anpbunt of additional assessnments necessary
pursuant to subsection (7), in the manner required by the plan
of operation, subject to any increase determ ned to be necessary
by the O fice of Insurance Regul ati on pursuant to paragraph
(7)(b). On July 1, 1991, and on each July 1 thereafter, the
persons and entities listed in paragraphs (4)(b) and (c), except
t hose persons or entities who are specifically excluded from
said provisions, shall pay the additional assessnments which were
determ ned on January 1. Begi nning January 1, 1990, the entities
listed in paragraph (4)(a), including those |icensed on or after
Cctober 1, 1988, shall pay an annual assessnent of $50 per
infant delivered during the prior calendar year. The additional
assessments which were determ ned on January 1, 1991, pursuant

to the provisions of subsection (7) shall not be due and payabl e
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by the entities listed in paragraph (4)(a) until July 1.

Section 56. Section 768.0981, Florida Statutes, is created
to read:

768.0981 Limtation on actions against insurers, prepaid

limted health service organi zations, health naintenance

organi zations, or prepaid health clinics.--An entity |icensed or

certificated under chapter 624, chapter 636, or chapter 641

shall not be liable for the nmedical negligence of a health care

provider with whomthe |icensed or certificated entity has

entered into a contract, other than an enpl oyee of such |icensed

or certificated entity, unless the |licensed or certificated

entity expressly directs or exercises actual control over the

speci fic conduct that caused injury.
Section 57. Subsection (2) of section 768.13, Florida
Statutes, is anended to read:

768.13 Good Samaritan Act; immunity from civil
liability.--

(2)(a) Any person, including those Iicensed to practice
nmedi ci ne, who gratuitously and in good faith renders energency
care or treatnment either in direct response to energency
situations related to and arising out of a public health
energency declared pursuant to s. 381.00315, a state of
ener gency whi ch has been decl ared pursuant to s. 252.36 or at
t he scene of an energency outside of a hospital, doctor's
office, or other place having proper nedical equipnment, wthout
objection of the injured victimor victins thereof, shall not be
held liable for any civil danages as a result of such care or
treatment or as a result of any act or failure to act in
provi ding or arranging further nedical treatnent where the

person acts as an ordinary reasonably prudent person would have
Page 147 of 174

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

4408
4409
4410
4411
4412
4413
4414
4415
4416
4417
4418
4419
4420
4421
4422
4423
4424
4425
4426
4427
4428
4429
4430
4431
4432
4433
4434
4435
4436

4437

HB 0001D 2003
acted under the sane or simlar circunstances.

(b)1. Any health care provider, including a hospital

i censed under chapter 395, providing energency services

pursuant to obligations inposed by 42 U S. C. s. 1395dd, s.
395.401, s. 395.1041, or s. 401. 45 any—enployee—oft—such-hospital

Kirai Linical | he_facil I .

erergency—declaredpursuant—to-s—381-00315 shall not be held

liable for any civil danages as a result of such nedical care or
treatment unl ess such damages result from providing, or failing
to provide, nedical care or treatnent under circunstances
denonstrating a reckless disregard for the consequences so as to
affect the life or health of another

2. The immunity provided by this paragraph applies dees
not—apphly to damages as a result of any act or om ssion of

provi di ng nmedi cal care or treatnent, including diagnosis:

a. Wich occurs prior to the tine alter the patient is

stabilized and is capable of receiving nedical treatnent as a
nonemer gency patient, unless surgery is required as a result of
the emergency within a reasonable tine after the patient is
stabilized, in which case the immunity provided by this
paragraph applies to any act or om ssion of providing nedical
care or treatnment which occurs prior to the stabilization of the
patient follow ng the surgery.;—e+

b. Wichis related Uarelated to the original nedica
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ener gency.

3. For purposes of this paragraph, "reckless disregard" as
it applies to a given health care provider rendering enmergency
medi cal services shall be such conduct that whieh a health care
provi der knew or shoul d have known, at the tinme such services

were rendered, created an unreasonable risk of injury so as to

affect the life or health of another, and such risk was

substantially greater than that which is necessary to nmake the

conduct negligent. wouldbetikelytoresultininury-soaste
T he Lif heal t4 ﬁ I 1 i ) I
followingto-the extent they may be present
a—TFhe extent or serious—hnature of the circunstances
L .
N he lacl f bili bt ai .

of the patient—
e—The tinme-—constraintsinposed-by coexistingenergencies—
4. Every energency care facility granted i nmmunity under
this paragraph shall accept and treat all energency care
patients within the operational capacity of such facility
W thout regard to ability to pay, including patients transferred
from anot her enmergency care facility or other health care
provi der pursuant to Pub. L. No. 99-272, s. 9121. The failure of
an energency care facility to conply with this subparagraph
constitutes grounds for the departnent to initiate disciplinary
action against the facility pursuant to chapter 395.

(c)1. Any health care practitioner as defined in s.

456. 001(4) who is in a hospital attending to a patient of his or
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her practice or for business or personal reasons unrelated to

direct patient care, and who voluntarily responds to provide

care or treatnent to a patient with whomat that tine the

practitioner does not have a then-existing health care patient-

practitioner relationship, and when such care or treatnent is

necessitated by a sudden or unexpected situation or by an

occurrence that demands i mmedi ate nedi cal attention, shall not

be held liable for any civil danages as a result of any act or

omi ssion relative to that care or treatnent, unless that care or

treatnent is proven to anount to conduct that is willful and

wanton and would likely result ininjury so as to affect the

life or health of another.

2. The inmmunity provided by this paragraph does not apply

to dannges as a result of any act or om ssion of providing

nmedi cal care or treatnment unrelated to the original situation

t hat demanded i nmedi ate nedi cal attention

3. For purposes of this paragraph, the Legislature's

intent is to encourage health care practitioners to provide

necessary energency care to all persons without fear of

litigation as described in this paragraph.
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stmlarcireunstances—

Section 58. Present subsections (12) through (19) of
section 768.28, Florida Statutes, as anended by section 9 of
chapter 2003-159, Laws of Florida, section 1903 of chapter 2003-
261, Laws of Florida, and section 1 of chapter 2003-290, Laws of
Fl orida, are renunbered as subsections (13) through (20),
respectively, and a new subsection (12) is added to said section
to read:

768. 28 Wiver of sovereign imrunity in tort actions;
recovery limts; limtation on attorney fees; statute of
limtations; exclusions; indemification; risk nanagenent
prograns. - -

(12)(a) A health care practitioner, as defined in s.

456. 001(4), who has contractually agreed to act as an agent of a

state university board of trustees to provide nedical services

to a student athlete for participation in or as a result of

intercollegiate athletics, to include team practices, training,

and conpetitions, shall be considered an agent of the respective

state university board of trustees for the purposes of this

section while acting within the scope of and pursuant to

gui del i nes established in that contract. The contract shal

provide for the indemification of the state by the agent for

any liabilities incurred up to the limts set forth in this

chapter.
(b) This subsection shall not be construed as desi gnating

persons providing contracted health care services to athletes as

enpl oyees or agents of a state university board of trustees for

t he purposes of chapter 440.
Section 59. Section 768.77, Florida Statutes, is anended

to read:
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768.77 ltem zed verdict. --

(1) Except as provided in subsection (2), in any action to

which this part applies in which the trier of fact determ nes
that liability exists on the part of the defendant, the trier of
fact shall, as a part of the verdict, item ze the anmounts to be
awarded to the claimant into the follow ng categories of
damages:

(a)& Amunts intended to conpensate the claimnt for
econom ¢ | osses;

(b)2> Amunts intended to conpensate the claimnt for
noneconom ¢ | osses; and

(c)&3> Amunts awarded to the claimant for punitive
damages, if applicable.

(2) In any action for damages based on personal injury or

wrongful death arising out of nedical negligence, whether in

tort or contract, to which this part applies in which the trier

of fact determnes that liability exists on the part of the

def endant, the trier of fact shall, as a part of the verdict,

item ze the amounts to be awarded to the claimant into the

foll ow ng categories of danages:

(a) Amunts intended to conpensate the claimant for

1. Past econom ¢ | osses; and

2. Future econonm c | osses, not reduced to present val ue,

and the nunber of years or part thereof which the award is

i ntended to cover;

(b) Amounts intended to conpensate the claimant for

1. Past nonecononi c | osses; and

2. Future noneconom c | osses and the nunber of years or

part thereof which the award is intended to cover; and

(c) Anmpunts awarded to the clainmant for punitive damages,
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i f applicabl e.
Section 60. Section 1004.08, Florida Statutes, is created

to read:

1004.08 Patient safety instructional requirenents.--Every

public school, college, and university that offers degrees in

nmedi cine, nursing, and allied health shall include in the

curricula applicable to such degrees naterial on patient safety,

i ncluding patient safety inprovenent. Materials shall include,

but need not be limted to, effective comunication and

t eamnwor k; epidem ol ogy of patient injuries and nedical errors;

vigilance, attention, and fatigue; checklists and i nspections;

aut omati on and technol ogi cal and conputer support; psychol ogi ca

factors in human error; and reporting systens.
Section 61. Section 1005.07, Florida Statutes, is created
to read:

1005. 07 Patient safety instructional requirenents.--Every

nonpublic school, college, and university that offers degrees in

nedi cine, nursing, and allied health shall include in the

curricul a applicable to such degrees naterial on patient safety,

i ncludi ng patient safety inprovenent. Materials shall include,

but need not be limted to, effective conmmunication and

t eamnwor k; epidem ol ogy of patient injuries and nedical errors;

vigilance, attention, and fatigue; checklists and inspections;

autonati on and technol ogi cal and conputer support; psychol ogi cal

factors in human error; and reporting systens.

Section 62. Paragraph (c) of subsection (2) of section
1006. 20, Florida Statutes, as anended by section 2 of chapter
2003- 129, Laws of Florida, is anended to read:

1006.20 Athletics in public K-12 schools. --

(2) ADOPTI ON OF BYLAWS. - -

Page 153 of 174
CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

4588
4589
4590
4591
4592
4593
4594
4595
4596
4597
4598
4599
4600
4601
4602
4603
4604
4605
4606
4607
4608
4609
4610
4611
4612
4613
4614
4615
4616

4617

HB 0001D 2003
(c) The organization shall adopt bylaws that require al

students participating in interscholastic athletic conpetition
or who are candidates for an interscholastic athletic teamto
satisfactorily pass a nmedi cal evaluation each year prior to
participating in interscholastic athletic conpetition or
engagi ng in any practice, tryout, workout, or other physica
activity associated with the student's candi dacy for an
interscholastic athletic team Such nedical evaluation can only
be admi nistered by a practitioner |icensed under the provisions
of chapter 458, chapter 459, chapter 460, or s. 464.012, and in
good standing with the practitioner's regulatory board. The

byl aws shall establish requirenents for eliciting a student's
medi cal history and perform ng the medi cal eval uation required
under this paragraph, which shall include a physical assessnent
of the student's physical capabilities to participate in
interschol astic athletic conpetition as contained in a uniform

preparticipation physical evaluation and history form The

eval uation formshall incorporate the recommendati ons of the

Anerican Heart Association for participation cardi ovascul ar

screeni ng and shall provide a place for the signature of the

practitioner performng the evaluation with an attestation that
each exam nation procedure listed on the formwas perforned by
the practitioner or by sonmeone under the direct supervision of
the practitioner. The formshall also contain a place for the
practitioner to indicate if a referral to another practitioner
was made in |lieu of conpletion of a certain exam nation
procedure. The formshall provide a place for the practitioner
to whomthe student was referred to conplete the remaining
sections and attest to that portion of the exam nation. The

preparticipation physical evaluation formshall advise students
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to conpl ete a cardi ovascul ar assessnent and shall include

i nformati on concerning alternative cardi ovascul ar eval uati on and

di agnosti c tests. Practitioners—admnistering—redical

Results of such nedical evaluation nust be provided to the
school. No student shall be eligible to participate in any
interscholastic athletic conpetition or engage in any practice,
tryout, workout, or other physical activity associated with the

student's candidacy for an interscholastic athletic teamuntil

the results of the nedical evaluation have elearing—the—student
for—partiecipation—has been recei ved and approved by the school.

Section 63. Patient safety data privilege.--

(1) As used in this section, the term

(a) "Patient safety data" neans reports nmade to patient

safety organi zations, including all health care data,

i nterviews, nenoranda, anal yses, root cause anal yses, products

of quality assurance or quality inprovenent processes,

corrective action plans, or information collected or created by

a health care facility |licensed under chapter 395, Florida
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Statutes, or a health care practitioner as defined in s.

456. 001(4), Florida Statutes, as a result of an occurrence

related to the provision of health care services which

exacerbates an existing nedical condition or could result in

injury, illness, or death.

(b) "Patient safety organi zati on" nmeans any organi zati on,

group, or other entity that collects and anal yzes patient safety

data for the purpose of inproving patient safety and health care

outcones and that is independent and not under the control of

the entity that reports patient safety data.

(2) Patient safety data shall not be subject to discovery

or introduction into evidence in any civil or admnistrative

action. However, information, documents, or records otherw se

avail able fromoriginal sources are not i nmune from di scovery or

use in any civil or admnistrative action nerely because they

were al so coll ected, anal yzed, or presented to a patient safety

organi zation. Any person who testifies before a patient safety

organi zation or who is a nenber of such a group may not be

prevented fromtestifying as to matters within his or her

knowl edge, but he or she may not be asked about his or her

testinony before a patient safety organi zati on or the opinions

formed by himor her as a result of the hearings.

(3) Unless otherwi se provided by |law, a patient safety

organi zation shall pronptly renpve all patient-identifying

information after receipt of a conplete patient safety data

report unless such organi zation is otherwise permtted by state

or federal law to maintain such infornation. Patient safety

organi zations shall nmaintain the confidentiality of all patient-

identifying informati on and nay not di ssem nate such

information, except as permtted by state or federal |aw.
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(4) The exchange of patient safety data anong health care

facilities |licensed under chapter 395, Florida Statutes, or

health care practitioners as defined in s. 456.001(4), Florida

Statutes, or patient safety organi zati ons whi ch does not

identify any patient shall not constitute a waiver of any

privilege established in this section.

(5) Reports of patient safety data to patient safety

organi zati ons do not abrogate obligations to make reports to the
Departnent of Health, the Agency for Health Care Adm nistration,
or other state or federal regul atory agencies.

(6) An enployer may not take retaliatory action agai nst an

enpl oyee who in good faith nakes a report of patient safety data

to a patient safety organi zati on

Section 64. The Division of Adm nistrative Hearings shal

designate at |east two adm nistrative | aw judges who shal

specifically preside over actions involving the Departnent of
Heal th or boards within the Departnent of Health. Each
desi ghated adm ni strative | aw judge nust be a nenber of The

Florida Bar in good standi ng and nust have | egal, nmanagerial, or

clinical experience in issues related to health care or have

attai ned board certification in health care law from The Fl ori da

Bar .

Section 65. (1) The Departnent of Health shall study and

report to the Legislature as to whether nedical revi ew panels

shoul d be included as part of the presuit process in nedical

negligence litigation. Medical review panels review a nedi ca

negl i gence case during the presuit process and nake judgnents on

the nerits of the case based on established standards of care

with the intent of reducing the nunber of frivolous clains. The

panel's report could be used as adm ssi bl e evidence at trial or
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for other purposes. The departnent's report shoul d address:

(a) Historical use of nedical review panels and siml ar

pretrial progranms in this state, including the nediation panels

created by chapter 75-9, Laws of Florida.

(b) Constitutional issues relating to the use of nedica

revi ew panel s.

(c) The use of nedical review panels or simlar prograns

in other states.

(d) Whether nedical review panels or simlar panels should

be created for use during the presuit process.

(e) Oher recomendations and infornation that the

depart ment deens appropri ate.

(f) In submtting its report with respect to paragraphs

(a)-(c), the departnent should identify at a m ni nrum

1. The percentage of nedical negligence clains submtted

to the panels during the tine period the panels were in

exi st ence.

2. The percentage of clains that were settled while the

panels were in existence and the percentage of clains that were

settled in the 3 years prior to the establishnent of such panels

or, for each panel which no |l onger exists, 3 years after the

di ssol uti on of such panels.

3. In those state where panel s have been di sconti nued,

whet her additi onal saf eguards have been inplenented to avoid the

filing of frivolous |awsuits and what those additi onal

saf eguards are.

4. How the rates for nedical mal practice insurance in

states utilizing such panels conpares with the rates in states

not utilizing such panels.

5. Wiether, and to what extent, a finding by a panel is
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subject to review and the burden of proof required to overcone a

finding by the panel.

(2) If the departnent finds that nedical review panels or

a simlar structure should be created in this state, it shal

include draft legislation to inplenent its recomendations in

its report.

(3) The departnent shall submt its report to the Speaker

of the House of Representatives and the President of the Senate
no | ater than Decenber 31, 2003.
Section 66. (1) The Agency for Health Care Admi nistration

shal | conduct or contract for a study to deterni ne what

information is nost feasible to provide to the public conparing

state-licensed hospitals on certain inpatient quality indicators

devel oped by the federal Agency for Heal thcare Research and

Quality. Such indicators shall be designed to identify

i nformati on about specific procedures perforned in hospitals for

which there is strong evidence of a link to quality of care. The

Agency for Health Care Administration or the study contractor

shall refer to the hospital quality reports published in New

York and Texas as gui des during the eval uation.

(2) The followi ng concepts shall be specifically addressed

in the study report:

(a) Wether hospital discharge data about services can be

transl ated i nto understandabl e and neani ngful information for

t he public.

(b) Whether the foll ow ng neasures are useful consuner

guides relating to care provided in state-licensed hospitals:

1. lnpatient nortality for nedical conditions.

2. Inpatient nortality for procedures.

3. Uilization of procedures for which there are questions
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of overuse, underuse, or mn suse.

4. Vol une of procedures for which there is evidence that a

hi gher vol une of procedures is associated with Iower nortality.

(c) Whether there are quality indicators that are

particularly useful relative to the state's uni gue denographi cs.
(d) Whether all hospitals should be included in the

conpari son.

(e) The criteria for conparison

(f) Whether conparisons are best within netropolitan

statistical areas or sone other geographic configuration.

(g) The identification of several Internet websites to

whi ch such a report should be published to achi eve the broadest

di ssenmi nati on of the information.
(3) The Agency for Health Care Adm nistration shal
consider the input of all interested parties, including

hospi tal s, physicians, consuner organi zati ons, and patients, and

submt a final report to the Governor, the President of the

Senate, and the Speaker of the House of Representatives by
January 1, 2004.
Section 67. Conprehensive study and report on the creation

of a patient safety entity. --
(1) The Agency for Health Care Adm nistration, in
consultation with the Departnent of Health and existing patient

safety centers, is directed to study the need for, and the

i npl enentation requirenents of, establishing a patient safety

entity. The entity would be responsible for performng

activities and functions designed to i nprove patient safety and

the quality of care delivered by health care facilities and

health care practitioners.

(2) In undertaking its study, the agency shall exam ne and

Page 160 of 174

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

4798
4799
4800
4801
4802
4803
4804
4805
4806
4807
4808
4809
4810
4811
4812
4813
4814
4815
4816
4817
4818
4819
4820
4821
4822
4823
4824
4825
4826

4827

HB 0001D 2003
eval uate a patient safety entity that would, either directly or

by contract or through a consortium of university-based patient

safety centers:

(a) Analyze data, reports, records, nenoranda, or anal yses

concerni ng adverse incidents reported to the Agency for Health
Care Administration pursuant to s. 395.0197, Florida Statutes,

for the purpose of recomendi ng changes in practices and

procedures that nay be inplenented by health care practitioners

and health care facilities to prevent future adverse incidents.

(b) Collect, analyze, and evaluate patient safety data

submtted voluntarily by a health care practitioner or health

care facility. The entity would communicate to health care

practitioners and health care facilities changes in practices

and procedures that nmay be i npl enented for the purpose of

i nproving patient safety and preventing future patient safety

events fromresulting in serious injury or death. At a m ni num

the entity woul d:

1. Be designed and operated by an individual or entity

wi th denonstrated expertise in health care quality data and

systens analysis, health infornmati on managenent, systens

t hi nki ng and anal ysis, hunman factors anal ysis, and

identification of |atent and active errors.

2. Include procedures for ensuring its confidentiality,

ti neliness, and i ndependence.

(c) Foster the devel opnent of a statew de el ectronic

infrastructure, which would be inplenented in phases over a

mul ti year period, that is designhed to i nprove patient care and

the delivery and quality of health care services by health care

facilities and practitioners. The el ectronic infrastructure

woul d be a secure platformfor comruni cati on and the sharing of
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clinical and other data, such as business data, anong providers

and between patients and providers. The el ectronic

infrastructure would include a "core" electronic nmedical record.

Heal th care providers would have access to individual electronic

medi cal records, subject to the consent of the individual. The

right, if any, of other entities, including health insurers and

researchers, to access the records woul d need further

exan nation and eval uation by the agency.

(d) As a statew de goal of reducing the occurrence of

nmedi cation error, inventory hospitals to determ ne the current

status of inplenentation of conputerized physician nmedication

ordering systens, barcode point of care systens, or other

t echnol ogi cal patient safety inplenentation, and recommend a

pl an for expediting i nplenentation statewide or, in hospitals

where the agency determ nes that inplenentation of such systens

is not practicable, alternative nethods to reduce nedi cation

errors. The agency shall identify in its plan any barriers to

statew de i npl enentation and shall include recommendati ons to

the Legi slature of statutory changes that may be necessary to

elimnate those barriers.

(e) ldentify best practices and share this infornation

wth health care providers.

(f) Engage in other activities that inprove health care

quality, inprove the diagnosis and treatnment of di seases and

nmedi cal conditions, increase the efficiency of the delivery of

health care services, increase admnistrative efficiency, and

i ncrease access to quality health care services.

(3) The agency shall al so consider ways in which a patient

safety entity would be able to facilitate the devel opnent of no-

fault denpnstration projects as neans to reduce and prevent
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nmedi cal errors and pronote patient safety.

(4) The agency shall seek information and advice from and

consult with hospitals, physicians, other health care providers,

attorneys, consuners, and individuals involved with and

know edgeabl e about patient safety and quality-of-care

initiatives.

(5) In evaluating the need for, and the operation of, a

patient safety entity, the agency shall determ ne the costs of

i npl enenting and adnministering an entity and suggest funding

sources and nechani sms.

(6) The agency shall conplete its study and i ssue a report

to the Legislature by February 1, 2004. In its report, the

agency shall include specific findings, recommendati ons, and

proposed | egi sl ati on.

Section 68. The Ofice of Program Policy Anal ysis and

Gover nment Accountability shall conplete a study of the

eligibility requirenents for a birth to be covered under the

Fl orida Birth-Rel ated Neurol ogical Injury Conpensation

Associ ation and submt a report to the Legislature by January 1,

2004, recommendi ng whether the statutory criteria for a claimto

qualify for referral to the Florida Birth-Rel ated Neurol ogi cal

| njury Conpensation Association under s. 766.302, Florida

Statutes, should be nodified.

Section 69. Civil imunity for nmenbers of or consultants

to certain boards, commttees, or other entities.--

(1) Each nenber of, or health care professional consultant

to, any commttee, board, group, conm ssion, or other entity

shall be imune fromcivil liability for any act, decision,

onm ssion, or utterance done or nade in performance of his or her

duties while serving as a nenber of or consultant to such
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committee, board, group, commi ssion, or other entity established

and operated for purposes of quality inprovenent review,

eval uation, and planning in a state-licensed health care

facility. Such entities nust function primarily to review,

eval uate, or make recomendations relating to:

(a) The duration of patient stays in health care

facilities;

(b) The professional services furnished with respect to

the nedical, dental, psychological, podiatric, chiropractic, or

optonetric necessity for such services;

(c) The purpose of pronoting the nost efficient use of

avail able health care facilities and services;

(d) The adequacy or quality of professional services;

(e) The conpetency and qualifications for professional

staff privil eges;

(f) The reasonabl eness or appropri ateness of charges nade

by or on behalf of health care facilities; or

(g) Patient safety, including entering into contracts with

pati ent safety organi zati ons.

(2) Such conmttee, board, group, comm ssion, or other

entity nust be established in accordance with state law or in

accordance with requirenents of the Joint Conm ssion on

Accreditati on of Healthcare Organi zations, established and duly

constituted by one or nore public or licensed private hospitals

or behavi oral health agencies, or established by a governnental

agency. To be protected by this section, the act, decision,

om ssion, or utterance nay not be made or done in bad faith or

with malicious intent.

Section 70. The Ofice of Program Policy Anal ysis and

Government Accountability and the Ofice of the Auditor General
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must jointly conduct an audit of the Departnent of Health's

health care practitioner disciplinary process and cl osed cl ai ns
that are filed with the departnent under s. 627.912, Florida

Statutes. The Ofice of Program Policy Anal ysis and Gover nnent

Accountability and the Ofice of the Auditor General shal

submt a report to the Legislature by January 1, 2005.
Section 71. No later than Septenber 1, 2003, the

Departnent of Health shall convene a workgroup to study the

current health care practitioner disciplinary process. The

wor kgroup shall include a representative of the Admnistrative

Law section of The Florida Bar, a representative of the Health

Law section of The Florida Bar, a representative of the Florida

Medi cal Association, a representative of the Florida Osteopathic

Medi cal Association, a representative of the Florida Dental

Associ ation, a nenber of the Florida Board of Medici ne who has

served on a probabl e cause panel, a nenber of the Board of

Ost eopat hi ¢ Medi ci ne who has served on a probabl e cause panel,

and a nenber of the Board of Dentistry who has served on a

probabl e cause panel. The workgroup shall al so include one

consuner nenber of the Board of Medicine. The Departnent of

Heal th shall present the findi ngs and recomendations to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives no later than January 1, 2004. The

sponsori ng organi zati ons shall assunme the costs of their

representatives.

Section 72. The Legislature finds and declares it to be of

vital inportance that energency services and care be provi ded by

hospi tal s, physicians, and energency nedi cal services providers

to every person in need of such care. The Legislature finds that

provi ders of energency nedical services and care are critica
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el ements in responding to disaster and energency situations that

m ght affect our |ocal conmmunities, state, and country. The

Legi sl ature recogni zes the inportance of nmintaining a viable

system of providing for the energency nedi cal needs of residents

of this state and visitors to this state. The Legi sl ature and

t he Federal Governnent have required such providers of energency

nmedi cal services and care to provide energency services and care

to all persons who present thenselves to hospitals seeking such

care. The Legislature has further nandated that prehospital

energency nedical treatnment or transport nay not be denied by

energency nedi cal services providers to persons who have or are

likely to have an energency nedi cal condition. Such governnent al

requi renments have inposed a unilateral obligation for providers

of energency nedical services and care to provide services to

all persons seeking energency care w thout ensuring payment or

ot her consi deration for provision of such care. The Legislature

al so recogni zes that providers of energency nedi cal services and

care provide a significant anmount of unconpensated energency

nedi cal care in furtherance of such governnental interest. A

significant proportion of the residents of this state who are

uni nsured or are Medicaid or Medicare recipients are unable to

access needed health care because health care providers fear the

i ncreased risk of nedical malpractice liability. Such patients,

in order to obtain nedical care, are frequently forced to seek

care through providers of energency nedi cal services and care.

Provi ders of enmergency nedical services and care in this state

have reported significant problens with both the availability

and affordability of professional liability coverage. Medical

mal practice liability i nsurance prem uns have increased

dramatically and a nunber of insurers have ceased providi ng
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nmedi cal nmal practice coverage for enmergency nedi cal services and

care in this state. This results in a functional unavailability

of mal practi ce coverage for sone providers of enmergency nedi ca

services and care. The Legislature further finds that certain

speci al i st physi ci ans have resigned fromserving on hospital

staffs or have otherw se declined to provide on-call coverage to

hospital energency departnments due to i ncreased nedical

mal practice liability exposure created by treating such

energency departnent patients. It is the intent of the

Legi sl ature that hospitals, energency nedi cal services

provi ders, and physicians be able to ensure that patients who

m ght need energency nedi cal services treatnent or

transportati on or who present thenselves to hospitals for

energency nedi cal services and care have access to such needed

servi ces.

Section 73. Each final settlenent statenent relating to

nmedi cal negligence shall include the follow ng statenent: "The

decision to settle a case may reflect the econom c

practicalities pertaining to the cost of litigation and i s not,

al one, an admi ssion that the insured failed to neet the required

standard of care applicable to the patient's treatnent. The

decision to settle a case nay be nade by the insurance conpany

Wi thout consulting its client for input, unless otherw se

provi ded by the insurance policy."

Section 74. The Ofice of Program Policy Anal ysis and

Government Accountability shall study the feasibility and nerits

of authorizing the Public Counsel to exam ne insurance rate

filings for nedical nmalpractice insurance submtted to the

O fice of Insurance Regul ation, to nake reconmendati ons to the

office regarding such rate filings, and to represent the public
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in any hearing related to such rate filings. The study nust

i ncl ude an eval uation of the effectiveness of the current

authority of the Ofice of |Insurance Consunmer Advocate to

perform such functions and conparabl e functions exercised in

ot her states.

Section 75. The sumof $687,786 is appropriated fromthe

Medi cal Quality Assurance Trust Fund to the Departnent of

Heal t h, and seven positions are authorized, for the purpose of

i npl emrenting this act during the 2003-2004 fiscal year. The sum
of $1,629,994 is appropriated fromthe Health Care Trust Fund to

the Agency for Health Care Adm nistration, and el even positions

are authorized, for the purpose of inplenenting this act during
t he 2003- 2004 fiscal year.
Section 76. The sum of $1,6450,000 is appropriated fromthe

| nsurance Requl atory Trust Fund in the Departnent of Financial

Services to the Ofice of Insurance Reqgul ation for the purpose

of inplenenting this act during the 2003-2004 fiscal year.

Section 77. For the purpose of incorporating the anmendnent
to section 456.039, Florida Statutes, in references thereto,
par agraph (b) of subsection (5) of section 458.319, Florida
Statutes, is reenacted and anended to read:

458. 319 Renewal of license.--

(5)

(b) At any tinme during the licensee's legislative term of
office and during the period of 60 days after the |icensee
ceases to be a nenber of the Legislature, the Iicensee may file
a conpl eted renewal application that shall consist solely of:

1. A license renewal fee of $250 for each year the
licensee's |icense renewal has been continued and ext ended

pursuant to the terns of this subsection since the |ast
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ot herwi se regul arly schedul ed biennial renewal year and each

year during which the renewed |icense shall be effective until
t he next regul arly schedul ed bi ennial renewal date;

2. Docunentation of the conpletion by the |icensee of 10
hours of continuing nedi cal education credits for each year from
the effective date of the last renewed |icense for the |icensee
until the year in which the application is filed;

3. The information fromthe |licensee expressly required in
s. 456.039(1)(a)3+—8- and (b), and (4)(a), (b), and (c).

Section 78. Paragraph (h) of subsection (3) of section
163.01, Florida Statutes, is anended to read:

163.01 Florida Interlocal Cooperation Act of 1969.--

(3) As used in this section:

(h) "Local governnent liability pool"™ means a reciprocal
insurer as defined in s. 629.021 or any self-insurance program
created pursuant to s. 768.28(16) (15, forned and controlled by
counties or nmunicipalities of this state to provide liability
i nsurance coverage for counties, nunicipalities, or other public
agencies of this state, which pool may contract with other
parties for the purpose of providing clainms adm nistration,
processi ng, accounting, and other adm nistrative facilities.

Section 79. Paragraph (a) of subsection (2) of section
456. 048, Florida Statutes, is anended to read:

456. 048 Financial responsibility requirenments for certain
health care practitioners.--

(2) The board or department nay grant exenptions upon
application by practitioners neeting any of the follow ng
criteria:

(a) Any person |icensed under chapter 457, chapter 460,

chapter 461, s. 464.012, chapter 466, or chapter 467 who
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practices exclusively as an officer, enployee, or agent of the

Federal Governnment or of the state or its agencies or its
subdi vi si ons. For the purposes of this subsection, an agent of
the state, its agencies, or its subdivisions is a person who is
eligible for coverage under any self-insurance or insurance
program aut hori zed by the provisions of s. 768.28(16) (35} or who
is a volunteer under s. 110.501(1).

Section 80. Section 624.461, Florida Statutes, is anmended
to read:

624.461 Definition.--For the purposes of the Florida
| nsurance Code, "self-insurance fund" nmeans both comercia
sel f -insurance funds organi zed under s. 624.462 and group sel f-
i nsurance funds organi zed under s. 624.4621. The term "sel f-
i nsurance fund" does not include a governmental self-insurance
pool created under s. 768.28(16) 15}

Section 81. Paragraph (b) of subsection (3) of section
627.733, Florida Statutes, is anended to read:

627.733 Required security. --

(3) Such security shall be provided:

(b) By any other nmethod authorized by s. 324.031(2), (3),
or (4) and approved by the Departnent of H ghway Safety and
Mot or Vehicles as affording security equivalent to that afforded
by a policy of insurance or by self-insuring as authorized by s.
768. 28(16) £35). The person filing such security shall have al
of the obligations and rights of an insurer under ss. 627.730-
627. 7405.

Section 82. Section 766.112, Florida Statutes, is anmended
to read:

766.112 Conparative fault. --
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(1) Notwi thstanding anything in lawto the contrary, in an
action for damages for personal injury or wongful death arising
out of nedical negligence walpractice, whether in contract or

tort, when an apportionnment of danages pursuant to this section

is attributed to a teaching hospital as defined in s. 408.07,
the court shall enter judgment against the teaching hospital on
the basis of such party's percentage of fault and not on the
basis of the doctrine of joint and several liability.

(2) In an action for damages for personal injury or
wongful death arising out of nedical negligence malpractice,

whet her in contract or tort, when an apportionnent of damages

pursuant to s. 768.81 is attributed to a board of trustees of a
state university, the court shall enter judgnent against the
board of trustees on the basis of the board s percentage of
fault and not on the basis of the doctrine of joint and several
liability. The sole renedy available to a clainant to collect a
judgnent or settlenent against a board of trustees, subject to
t he provisions of this subsection, shall be pursuant to s.
768. 28.

Section 83. Section 766.113, Florida Statutes, is anended
to read:

766. 113 Settlenent agreenents; prohibition on restricting
di scl osure to Division of Medical Quality Assurance.--A
settl enent agreenent involving a claimfor nedical negligence
malpractice shall not prohibit any party to the agreenent from

di scussing with or reporting to the Division of Medical Quality

Assurance the events giving rise to the claim
Section 84. Paragraphs (c) and (d) of subsection (1) of
section 766.201, Florida Statutes, are anended to read:

766. 201 Legislative findings and intent.--
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(1) The Legislature makes the follow ng findings:

(c) The average cost of defending a nedical negligence
malpractice claimhas escalated in the past decade to the point

where it has becone inperative to control such cost in the

interests of the public need for quality medical services.

(d) The high cost of medical negligence walpractice clains
in the state can be substantially alleviated by requiring early

determ nation of the nerit of clainms, by providing for early
arbitration of clains, thereby reducing delay and attorney's
fees, and by inposing reasonable limtations on damages, while
preserving the right of either party to have its case heard by a
jury.

Section 85. Subsection (2) of section 766.303, Florida
Statutes, is anended to read:

766. 303 Florida Birth-Rel ated Neurol ogical Injury
Compensati on Pl an; exclusiveness of renedy.--

(2) The rights and renedies granted by this plan on
account of a birth-related neurological injury shall exclude al
ot her rights and renedi es of such infant, her or his personal
representative, parents, dependents, and next of kin, at common
| aw or ot herw se, against any person or entity directly invol ved
with the | abor, delivery, or imedi ate postdelivery
resuscitation during which such injury occurs, arising out of or
related to a nmedical negligence malpractice claimw th respect
to such i njury; except that a civil action shall not be

forecl osed where there is clear and convincing evidence of bad
faith or malicious purpose or willful and wanton di sregard of

human rights, safety, or property, provided that such suit is

filed prior to and in lieu of paynent of an award under ss.

766. 301-766.316. Such suit shall be filed before the award of
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t he division becones concl usive and binding as provided for in

s. 766.311.

Section 86. Subsection (8) of section 768.21, Florida
Statutes, is anended to read:

768.21 Damages.--All potential beneficiaries of a recovery
for wongful death, including the decedent's estate, shall be
identified in the conplaint, and their relationships to the
decedent shall be alleged. Damages nay be awarded as foll ows:

(8) The damages specified in subsection (3) shall not be
recoverable by adult children and the damages specified in
subsection (4) shall not be recoverable by parents of an adult
child with respect to clains for nmedical negligence malpractice
as defined by s. 766.106(1).

Section 87. Nothing in this act constitutes a waiver of

sovereign immunity under s. 768.28, Florida Statutes, or

contravenes the abrogation of joint and several liability
contained in s. 766.112, Florida Statutes.
Section 88. If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of the act which can be given effect w thout the

invalid provision or application, and to this end the provisions

of this act are decl ared sever abl e.

Section 89. It is the intent of the Legislature to apply

the provisions of this act to prior nedical incidents to the

extent such application is not prohibited by the state or

federal constitution, except that the amendnents to chapter 766,

Florida Statutes, provided in this act shall apply only to any

medi cal incident for which a notice of intent to initiate

litigation is nmailed on or after the effective date of this act.
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Section 90. If any |aw anended by this act was al so

anended by a | aw enacted at the 2003 Regul ar Session or a 2003

speci al session of the Legislature, such | aws shall be construed

as if they had been enacted at the sane session of the

Legislature, and full effect shall be given to each if possible.

Section 91. Except as otherw se provided herein, this act
shall take effect Septenber 15, 2003.
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