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L ORI DA H O U S E O F R E P RESENTATI

HB 0029E 2003
A Dbill to be entitled

An act relating to the Florida Econom c Devel opnent Act;
provi ding a popul ar nane; providing a purpose; providing
definitions; providing for application and designation of
a manager; providing manager applicant requirenents and
criteria; providing duties and requirenents of the Ofice
of Tourism Trade, and Econom c Devel opnent; providing for
a fund allocation date; providing duties and
responsibilities of the manager; providing certain
econoni ¢ devel opnent project investnent requirenents;
providing for forfeit of certain fees under certain

ci rcunst ances; requiring paynent of certain funds into the
Special Disability Trust Fund; providing certain fund
investrment and profits distribution limtations; providing
for certain investor offsets against certain assessnents;
provi ding of fset requirenents, criteria, and |imtations;
speci fying that the general revenue service charge payable
to the Special Disability Trust Fund not be reduced by

of fsets; requiring certain reports by the manager;
providing report requirenments; requiring an annual audited
financial statenent by the manager; providing for act
nonapplicability to the manager under certain

circunstances; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Popular nane.--This is the “Florida Econom c

Devel opnent Act.”

Section 2. Purpose.--The purpose of the Florida Econom c

Devel opnent Act is to provide assistance in the formation and
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HB 0029E 2003
expansi on of new and exi sting busi nesses which create jobs in

this state by providing for the availability of venture capital

financing to entrepreneurs, nanagers, inventors, and other

i ndividual s for the devel opnent and operation of qualified

busi nesses in this state

Section 3. Definitions.—As used in this section:

(1) “Affiliate” nmeans, with respect to any person:

(a) A person who directly or indirectly:

1. Beneficially owns at | east 10 percent of the

out standi ng voting securities or other ownership interests of

t he ot her person, whether through rights, options, convertible

interests, or otherw se; or

2. Controls or holds power to vote at |east 10 percent of

t he outstanding voting securities or other ownership interests

of the other person;

(b) A person with at | east 10 percent of the outstanding

voting securities or other ownership interests, of which are

directly or indirectly:

1. Beneficially owned by the ot her person, whether through

rights, options, convertible interest, or otherw se; or

2. Controlled or held with power to vote by the other

person;
(c) A partnership in which the other person is a general

partner; or

(d) An officer, enployee, or agent of the other person or

an imediate fam |y nenber of the officer, enployee, or agent.

(2) “Assessnments” neans the assessnents required pursuant
to s. 440.49, Florida Statutes.

(3) “Conversion cost" neans, for each FEDA nanager, al

costs and expenses of closing its FEDA fund, including, wthout
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limtation, legal, accounting, and trustee fees and expenses and

any costs of insuring the obligations of the FEDA nanager to the

i nvesting investors incurred in connection with the FEDA fund or

any original issue discount in connection with the obligations

(4) “Econom c devel opnent project” neans a project or

busi ness that has been approved by the FEDA i nvest nent board and

that neets requirenments of the Small Busi ness Adm ni stration or

the following criteria at the tine of the investnent:

(a) The project or business is headquartered in this state

and its principal operations are located in this state, at | east

50 percent of the enpl oyees of the project or business are

enployed in this state, or the project or business has conmtted

in witing to nove at | east 50 percent of its enployees into

this state as a condition of the investnent.

(b) The project or business fosters econom c devel oprment

in this state as determ ned by the FEDA i nvestnent board.

(c) There are sufficient resources or the forecast or

busi ness plan for the project or business projects that the

project or business will have sufficient resources to neet any

obligations due to the FEDA nanager as a result of the

i nvest nent.

(5) “FEDA” neans the Florida Econom c Devel opnent Act
(6) “FEDA costs” neans:

(a) The bona fide costs and expenses of manhagi ng and

operating the FEDA nanager, including, without limtation,

pr of essi onal expenses and an annual managenent fee that is not

to exceed 2.5 percent of the full offset anmount.

(b) Distributions to direct or indirect parent entities of

the FEDA nanager, if the FEDA is taxed as a partnership, equal

to any projected increase in federal or state income taxes of
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such entities, resulting fromthe earnings of the FEDA nanager,

W thout regard to any revenues or expenses from ot her operations

of affiliates of the FEDA manager, to the extent that the

increase is related to the ownershi p, managenent, or operations

of the FEDA manager.

(7) “FEDA fund” neans the full offset anmount | ess

conversion costs and the structuring fee.

(8) “FEDA investnent board” neans a representative from

the office, a representative fromthe FEDA nanager, and a third

menber chosen by the two desi gnated nenbers.

(9) “FEDA investnent pool” nmeans the fund created through

t he assessnent offsets granted in section 5, which nust be

i nvested in econon c devel opnment projects by the FEDA manager in

accordance with this act.

(10) “FEDA manager” neans an entity designated pursuant to

this act to receive investnent funds frominvestors and invest

such funds in econom ¢ devel opnent projects.

(11) “Full offset amount” neans the full face anmount of

any pernmtted debt instrunents offered to the FEDA manager,

i ssued by its investors evidencing such investors' investnment
wi th the FEDA manager.

(12) “Fund allocation date” neans the date on which the

FEDA manager receives the investnents fromits investors in the

formof a permtted debt instrunent that entitles its investors

to receive an allocation of the full offset amount authorized by

this act for such FEDA nanager

(13) “lnvestor” neans any insurer authorized to transact

insurance in this state with a liability for assessnents under
s. 440.49, Florida Statutes.

(14) “Note receivable” neans a debt instrunment which
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(a) Has a stated final maturity date of not nore than 10

years fromthe date on which the FEDA nanager receives the note

recei vabl e.

(b) |Is anprtized at rate of at |east 10 percent per year.

(15) “Ofice” neans the Ofice of Tourism Trade, and

Econom ¢ Devel opnent .

(16) “Permtted debt instrument” neans a debt instrunent

i ssued to the FEDA manager, in the formof a note receivable

fromone or nore investors that do not own any voting equity

interest in the FEDA nanager, which:

(a) Is issued in exchange for the investnent by the

investors of cash in the FEDA nanager and for no ot her

consi derati on.

(b) Is repayable with interest to the FEDA nanager, only

by the availability of offsets to the investor earned as a

result of the investor's investnent in the FEDA nanager.

(c) Does not entitle the investor to any consi deration or

conpensati on based upon the profits, inconme, or other operation

of the FEDA nanager.

(d) May not be prepaid by the investor without the consent

of the FEDA nanager.

(17) ”Person” nmeans any natural person, corporation,

limted liability conpany, partnership, joint venture, trust,

i ncor porated or uni ncorporated associ ati on, joint stock conpany,

governnent, or agency or political subdivision of the

governnent, or other entity of any kind.

(18) “Principal” neans:

(a) A senior officer or director of a corporation;

(b) An individual manager of a limted liability conpany

or a principal of any entity nanager,;
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(c) An individual general partner of a partnership or

limted partnership or a principal of any entity that serves as

a general partner; or

(d) An individual in a position of simlar authority in an

entity not specifically nanmed in this subsection.

(19) “Structuring fee” nmeans a fee paid to the FEDA

manager for converting the assessnent fee offsets into the FEDA

fund in an amount that shall not exceed 5 percent of the full

of f set anount.

Section 4. FEDA manager application and designhation; fund

al l ocation date.--
(1) Wthin 150 days after the effective date of this act,
the office shall designate a single FEDA nanager to be the

excl usi ve FEDA nanager for all purposes under this act in

accordance with the laws of this state. The office may adopt

such regul ati ons as are necessary to effectuate such

desi gnati on.
(2) Wthin 90 after the effective date of this act, the

office shall issue a request for a proposal for the designation

of the FEDA manager for all purposes under this act and shal

include a statenent of the services sought, the tine and date

for the receipt of the proposals and of the public opening, and

all of the terns and conditions applicable to the designation of

t he FEDA nmnager, including the criteria contained in subsection

(3).

(3) The FEDA nmnager applicant shall denonstrate in its

response to the request for a proposal that it neets the

following criteria:

(a) The FEDA nmanager applicant, together with its

affiliates, has raised at least $40 mllion in the aggregate for
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investnent in small and energi ng busi nesses within the past 5

cal endar years.

(b) The FEDA nmnager applicant nust have at |east two

princi pals who each have had at | east 5 years' experience in

either the venture capital industry or the investnent banking

i ndustry.
(c) The FEDA manager applicant nmust denonstrate that it

has successfully nanaged simlar portfolios with aggregate

| osses of no nore than 4 percent of the total capital under

managenent .

(d) No director, officer, or senior manager of the FEDA

manager applicant shall have been guilty of a crine involving

fraud, theft, enbezzlenent, or noral turpitude

(e) The FEDA nmanager applicant shall be a bankruptcy-

renpte, special purpose entity that has no purpose other than

participation under this act and all related activities.

(f) No investor or affiliate of an investor shall own any

voting equity securities in the FEDA nmanager or any affiliate of

t he FEDA nmnager.
(4) The FEDA nanager fund allocation date shall be 60 days

follow ng the FEDA manager designhati on.

Section 5. Investnent m | estones and penalties.--
(1) The FEDA mmnager shall:

(a) Wthin 36 nonths after the fund all ocati on date,

invest at |east 30 percent of the FEDA i nvestnment pool in

econoni ¢ devel opnent projects
(b) Wthin 60 nonths after the fund all ocati on dat e,
i nvest at |east 50 percent of the FEDA i nvestnent pool in

econoni ¢ devel opnent projects

(c) Wthin 84 nonths after the fund all ocati on dat e,
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invest at |east 70 percent of the FEDA i nvestnent pool in

econom ¢ devel opnent projects
(d) Wthin 120 nonths after the fund all ocati on date,

i nvest 100 percent of the FEDA i nvestnent pool in economc

devel opnent proj ects.

(2) |If the FEDA nanager fails to nmeet the investnent

targets of subsection (1), the FEDA manager shall forfeit its

managenent fee for that year

(3) Wthin 90 days after the expiration of 10 years after

the fund all ocation date, the FEDA nanager shall pay to the

Special Disability Trust Fund a sumequal to 50 percent of the

full offset anpunt granted to investors under section 5.
(4) Until the FEDA nanager has invested the FEDA

i nvest nent pool in econom c devel opnent projects, noney in the

FEDA fund shall be used only for short-terminvestnents, which

can be liquidated within 1 year, approved by the FEDA i nvest nent
board and FEDA costs.
(5) No distributions of profits frominvestnents of the

FEDA invest nent pool shall be nmade until|l the FEDA nanager has

invested the entire FEDA investnent pool in econonm c devel opnent

projects, except for the tax effect of said profits.

Section 6. FEDA i nvest or assessnent offsets. --

(1) Each investor that nakes an investnent in the FEDA

manager shall earn vested offsets agai nst future assessnments

under s. 440.49, Florida Statutes, equal to the face anmount of

the permtted debt instrunment offered to the FEDA manager

i ssued by the investors and evidencing their investnent of cash

in the FEDA manager. The full offset anpunt available to

i nvestors in the formof FEDA nanager permtted debt instrunents

shall be $200 mlIlion. Assessnent offsets shall be vested on the
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fund all ocati on date and shall be available to the investor

annual ly, contingent only upon the FEDA nanager’s conpliance

with the investnent mlestones in section 5 and the investor’s

conpliance with the terns of the note receivabl e.

(2) Each investor investing in the FEDA nanager nay:

(a) Take the vested assessnent offsets agai nst investor

assessnents each year in accordance with the terns of the note

recei vabl e, beginning with the annual return filed in the year

following the fund allocation date and continuing for the next

ni ne consecutive years.

(b) Reduce its estinated paynents of assessnent liability

for each year for which offsets are available to offset

assessnment liability by the sane percentage as the percentage

paynent due on each estinmated paynent date.

(3) The offsets agai nst assessnents that are used by an

investor with respect to any year shall not exceed the ful

assessnent liability of the investor for that year.

(4) Any offsets against assessnents that an investor is

permtted to use under subsections (1) and (2), but is unable to

use because of subsection (3) may be carried forward

indefinitely and used to offset the investor's assessnent

liability in any subsequent year in which the investor has

sufficient assessnent liability, including a year in which the

i nvestor al so uses assessnent offsets that are allocated to that

year pursuant to subsection (2).

(5) An investor that has invested in the FEDA nanager is

not required to reduce the anpbunt of assessnent included by the

investor in connection with the ratenmaking for any insurance

contract witten because of a reduction in the investor's

assessnent derived fromthe offsets granted under this act.
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(6) |If the assessnents that an investor does not pay by

virtue of the offsets earned under this act would constitute a

credit against another tax or assessnent if paid, the investor

shal|l continue to earn the credit as though the offset

assessnents were paid by cash.

(7) An investor may transfer the offsets it earns under

this act to another investor provided the transferor delivers to

the Director of the Ofice of Insurance Regul ation of the

Fi nanci al Services Conm ssion within 30 days after the transfer

a witten notice indicating the nane of the transferee, the

anount of offsets being transferred, and the year or years to

whi ch such offsets are all ocable as provided in subsection (2).

(8) The general revenue service charge payable by the

Special Disability Trust Fund shall not be reduced by the

of fsets taken under this act.

Section 7. FEDA manhager reports. --
(1) Wthin 30 days after the fund all ocation date, the
FEDA manager shall report to the office and the Ofice of

| nsurance Regul ati on:

(a) The nanme of each investor fromwhich an investnent was

received, including the investor's identification nunber.

(b) The amobunt of each investor's investnent.

(c) The date on which the note receivable was received.

(2) Wthin 90 days after an econonm ¢ devel opment project

i nvestment made by the FEDA nmanager, the FEDA nmnhager shal

report to the departnent:

(a) The nane and address of each project receiving the

i nvestment and a description of its business.

(b) The anbunt of the investnent and a brief description

of the terns.
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(c) The date on which the noney was received.

(d) Any other information required by the office.

(3) Not l|later than each anniversary of the original fund

all ocation date, the FEDA manager shall report to the office the

anount the FEDA manager has invested in econoni c devel opnent

projects during the previous year, the percentage of the FEDA

i nvest ment pool invested along with a copy of the nateri al

docunentation pertaining to the investnent, and any ot her

i nformati on required by the office.
(4) Not later than April 30 of each year, the FEDA nahager

shall provide to the office an annual audited financial

statenent for the FEDA manager that includes the opinion of an

i ndependent account ant.

(5) Upon investnents in econom ¢ devel opnent projects

equal i ng the FEDA investnent pool and paynment of the suns

requi red under subsection (3) of section 5, the FEDA nanager

shall no | onger be subject to the provisions of this act.

Section 8. This act shall take effect upon becom ng a | aw.
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