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HB 0041E 2003
A bill to be entitled
An act relating to phosphate m ning; anending s. 211. 3103,

F.S.; anending the tax on phosphate rock; providing for
the distribution of tax proceeds; deleting obsolete

provi sions; anmending s. 378.021, F.S.; directing the
Departnment of Environnental Protection to amend the master
reclamati on plan; anending s. 378.031, F.S.; providing
addi tional intent concerning reclamation activities;
anmendi ng s. 378.035, F.S.; anmending authorized uses of
funds deposited in the Nonmandatory Land Recl amati on Trust
Fund; renoving requirenments for a reserve; limting
reclamati on expenditures for fiscal year 2003-2004;
amending s. 378.036, F.S.; creating a not-for-profit
partnership to assist in phosphate reclanmation; providing
duties of the partnership; providing for the

adm ni stration of partnership funds; anmending s. 378.212,
F.S.; providing authority for a variance for certain
reclamation activities; amending s. 378.404, F.S.;

al l owi ng variances for water supply devel opnent; anendi ng
S. 403.4154, F.S.; providing crimnal penalties for
certain violations; prohibiting the distribution of
certain conpany assets under specified circunstances;
providing for the declaration of an inmm nent hazard if
certain financial conditions exist; providing limted
l[iability for entities assisting in the abatenent of

i mm nent hazards; anending a provision granting certain
rebat es of phosphate fees; anending s. 403.4155, F. S.;
directing that rules be devel oped for financial assurance,
interimstack nmanagenent, and stack closure; requiring the

Departnment of Environmental Protection to conduct a study;
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provi ding funds for the study; providing for the transfer

of certain funds fromthe Nonmandatory Land Recl amati on
Trust Fund to the General Revenue Fund, the M nerals Trust
Fund, and the Phosphate Research Trust Fund; providing an
appropriation for the funding of a study by the Florida
Institute of Phosphate Research; providing an effective

dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 211.3103, Florida Statutes, is anmended
to read:

211. 3103 Levy of tax on severance of phosphate rock; rate,
basis, and distribution of tax.--

(1) There is hereby levied an excise tax upon every person
engagi ng in the business of severing phosphate rock fromthe
soils or waters of this state for comercial use. The tax shal
be col |l ected, adm nistered, and enforced by the departnent.

(2) Beginning July 1, 2003, the proceeds of all taxes,

interest, and penalties inposed under this section shall be paid

into the State Treasury as foll ows:

(a) The first $10 mllion in revenue collected fromthe

tax during each fiscal year shall be paid to the credit of the

Conservati on and Recreati on Lands Trust Fund.

(b) The remaining revenues collected fromthe tax during

that fiscal year, after the required paynent under paragraph

(a), shall be paid into the State Treasury as foll ows:

1. For paynent to counties in proportion to the nunber of

tons of phosphate rock produced from a phosphate rock matri x

| ocated within such political boundary, 18.75 percent. The
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departnment shall distribute this portion of the proceeds

annual |y based on production infornmation reported by the

producers on the annual returns for the taxable year. Any such

proceeds received by a county shall be used only for phosphate

rel ated expenses.

2. For paynent to counties that have been designated a

Rural Area of Critical Econom c Concern pursuant to s. 288. 0656

in proportion to the nunber of tons of phosphate rock produced

froma phosphate rock matrix located within such politica

boundary, 15 percent. The departnent shall distribute this

portion of the proceeds annually based on production infornmation

reported by the producers on the annual returns for the taxable

year.

3. To the credit of the Phosphate Research Trust Fund in
t he Departnent of Education, D vision of Universities, 11.25
per cent .

4. To the credit of the Mnerals Trust Fund, 11.25
per cent .

5. To the credit of the Nonnmandatory Land Recl amati on
Trust Fund, 43.75 percent.

(3) Beginning July 1, 2004, the proceeds of all taxes,
interest, and penalties inposed under this section shall be paid
into the State Treasury as foll ows:

(a) The first $10 mllion in revenue collected fromthe
tax during each fiscal year shall be paid to the credit of the
Conservation and Recreation Lands Trust Fund.

(b) The remaining revenues collected fromthe tax during
that fiscal year, after the required paynent under paragraph
(a), shall be paid into the State Treasury as foll ows:
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1. To the credit of the General Revenue Fund of the state,

40.1 percent.

2. For paynent to counties in proportion to the nunber of

tons of phosphate rock produced from a phosphate rock matri x

| ocated within such political boundary, 16.5 percent. The

departnent shall distribute this portion of the proceeds

annual |y based on production infornmation reported by the

producers on the annual returns for the taxable year. Any such

proceeds received by a county shall be used only for phosphate

rel ated expenses.

3. For paynent to counties that have been designated a

rural area of critical econom ¢ concern pursuant to s. 288. 0656

in proportion to the nunber of tons of phosphate rock produced

froma phosphate rock matrix |located within such political

boundary, 13 percent. The departnment shall distribute this

portion of the proceeds annually based on production infornmation

reported by the producers on the annual returns for the taxable

year. Paynents under this subparagraph shall be nade to the

counties unless the Legislature by special act creates a | ocal

authority to pronote and direct the econom c devel opnent of the

county. If such authority exists, paynents shall be nmade to that

aut hority.

4. To the credit of the Phosphate Research Trust Fund in

the Division of Universities of the Departnent of Education, 9.3
per cent .
5. To the credit of the Mnerals Trust Fund, 10.7 percent.

6. To the credit of the Nonmandatory Land Recl amati on

Trust Fund, 10.4 percent.

(4) Beginning July 1, 2003, and annually thereafter, the

Depart nent of Environnental Protection nmay use up to $2 million
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of the funds in the Nonmandatory Land Recl amation Trust Fund to

purchase a surety bond or a policy of insurance, the proceeds of

whi ch woul d pay the cost of restoration, reclanation, and

cl eanup of any phosphogypsum st ack system and phosphate m ni ng

activities in the event that an operator or permttee thereof

has been subject to a final order of bankruptcy and all funds

avail able therefromare determned to be i nadequate to

acconplish such restoration, reclanmation, and cleanup. This

section does not inply that such operator or permttee is

thereby relieved of its obligations or relieved of any

liabilities pursuant to any other renedies at | aw,

adm ni strative renedi es, statutory renedi es, or renedi es

pursuant to bankruptcy law. The departnent shall adopt rules to

i npl emrent this subsection, including the purchase and oversi ght

of the bond or policy.

(5) Funds distributed pursuant to subparagraphs (2)(b)?2.
and (3)(b)3. shall be used for:
1. Planning, preparing, and financing of infrastructure

projects for job creation and capital investnent, especially

those related to industrial and comercial sites. Infrastructure

i nvestnments may i nclude the follow ng public or public-private

partnership facilities: stormmater systens, tel ecomrunications

facilities, roads or other renedies to transportation

i npedi nents, nature-based tourismfacilities, or other physica

requi renents necessary to facilitate trade and econom c

devel opnent activities.

2. Maxim zing the use of federal, |ocal, and private

resources, including, but not linmted to, those avail abl e under

the Small Cities Conmmunity Devel opnent Bl ock Grant Program
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3. Projects that inprove i hadequate infrastructure that

has resulted in regulatory action that prohibits econom c or

comunity growh, if such projects are related to specific job

creation or job retention opportunities.

(6) Beginning January 1, 2004, the tax rate shall be the

base rate of $1.62 per ton severed.

(7) Beginning January 1, 2005, and annually thereafter,

the tax rate shall be the base rate tines the base rate

adjustnment for the tax year as calculated by the departnent in

accordance with subsection (9).
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received-by acounty shall be used only for phosphate-related
expenses—

4 To the ecreditof the Mnerals Trust Fund—14-35
percent—

(8)5)> The excise tax levied by this section shall apply
to the total production of the producer during the taxable year,

measured on the basis of bone-dry tons produced at the point of

sever ance. —subjeect—tothefollowmngrates-

(9)¢6)(a) On or before March 30, 2004 1989, and annual ly
thereafter, the departnent shall cal culate the base rate

adjustnent, if any, for phosphate rock based on the change in
t he unadj ust ed annual producer price index for the prior
cal endar year in relation to the unadjusted annual producer
price index for cal endar year 1999 1987

(b) For the purposes of determ ning the base rate
adj ustnent for any year, the base rate adjustnment shall be a
fraction, the nunerator of which is the unadjusted annua
producer price index for the prior cal endar year and the
denom nator of which is the unadjusted annual producer price

i ndex for cal endar year 1999 1987.
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(c) The departnment shall provide the base rate, the base

rate adjustnent, and the resulting tax rate to affected
producers by witten notice on or before April 15 of the current
year.

(d) If the producer price index for chem cal and

fertilizer mneral m ning phosphaterock—prirary—produets is

substantially revised, the departnent shall nake appropriate

adjustnent in the nmethod used to conpute the base rate

adj ust nent under this subsection which will produce results
reasonably consistent with the result which woul d have been
obtained if the producer price index for phosphate rock primary

products had not been revised. However, the tax rate shall not

be | ess than $1.56 per ton severed.

(e) 1In the event the producer price index for phosphate
rock primary products is discontinued, then a conparabl e index
shall be selected by the departnent and adopted by rule.

(10) £~ The excise tax levied on the severance of
phosphate rock shall be in addition to any ad val oremt axes
| evi ed upon the separately assessed mneral interest in the rea
property upon which the site of severance is |ocated, or any
other tax, permt, or license fee inposed by the state or its
political subdivisions.

(11) 8} The tax levied by this section shall be collected
in the manner prescribed in s. 211.33.

Section 2. Section 378.021, Florida Statutes, is anmended
to read:

378.021 Master reclamation plan.--

(1) The Departnent of Environnental Protection Natural

Resources shall anend the adopt—by—rule—as—expeditiously—as
bl . F oY I i
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Commi-ttee—a master reclamation plan that provi des to—provide

gui delines for the reclamation of |ands m ned or disturbed by

t he severance of phosphate rock prior to July 1, 1975, which

| ands are not subject to nandatory reclanmation under part |1 of

chapter 211. In anendi ng the developing—said master reclamation
pl an, the Departnent of Environnental Protection Natural

Resources shall continue to conduct an onsite eval uati on of al

| ands m ned or disturbed by the severance of phosphat e rock
prior to July 1, 1975, which |lands are not subject to mandatory
reclamation under part Il of chapter 211, and shall consider the
report and plan prepared by the Land Use Advisory Committee
under s. 378.011 and submtted to the forner Departnent of

Nat ural Resources for adoption by rule on or before July 1,
1979. The nmaster reclamation plan when anended adepted by the
Departnment of Environnental Protection Natural—Resoureces shal

be consistent with |ocal governnent plans prepared pursuant to

the Local Governnent Conprehensive Pl anning and Land Devel opnent
Regul ati on Act.

(2) The anended master reclamation plan shall identify
whi ch of the | ands m ned or disturbed by the severance of
phosphate rock prior to July 1, 1975, neet the follow ng
criteria:

(a) The quality of surface waters |eaving the | and does
not meet applicable water quality standards, if any; or, health
and safety hazards exist on the land; or, the soil has not
stabilized and revegetated; or, the remaining natural resources
associated with the | and are not bei ng conserved,

(b) The environnmental or economic utility or aesthetic
val ue of the land would not naturally return within a reasonabl e

tinme, and reclamation would substantially pronote the
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environnmental or economic utility or the aesthetic value of the

| and; and

(c) The reclamation of the land is in the public interest
because the recl amati on, when conbi ned with other reclamation
under the master plan, would provide a substantial regional
benefit; and-—

(d) The reclamation of the land is in the public interest

because the reclamati on, when conbined with other reclanmati on

under the nmaster plan, will provide significant benefits to

surface water bodi es supplying water for environnmental and

public purposes in those areas of the state where phosphate

m ni ng has been perm tted.

(3) Lands evaluated by the departnment under subsection (1)
whi ch neet the criteria set forth in subsection (2) shall be
identified wwth specificity in the master reclamation pl an.
Lands eval uated by the department under subsection (1) which do
not neet the criteria set forth in subsection (2) shall also be
identified wth specificity in the master reclamation plan as
| ands which are acceptable in their present form

(4) Upon adoption of the anendnents to the master

reclamation plan as a rule, such plan shall provide the
gui del i nes for approval of reclanmation prograns for |ands
covered in the plan, recognizing that reclanmation of such |ands
is not mandatory, but that any paynent of costs expended for
recl amati on paid under s. 378.031 shall be contingent upon
conformty with the guidelines set forth in the master
recl amati on pl an.

Section 3. Section 378.031, Florida Statutes, is anmended

to read:
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378.031 Reclamation or acquisition of nonmandatory | ands;

| egislative intent.--1It is the intent of the Legislature to
provi de an econonmi c incentive to encourage the reclamation of

t he maxi mum nunber of acres of eligible nonmandatory |ands in
the nost timely and efficient manner or the donation or purchase

of nonmandatory | ands, especially those |ands for which

reclanmation activities will result in significant inprovenents

to surface water bodies of regional inportance in those areas of

the state where phosphate m ning has been permtted. The

Legi sl ature recogni zes that certain |ands mned or disturbed
prior to July 1, 1975, have been naturally reclai ned.

Section 4. Subsections (5), (6), (7), (8), and (9) of
section 378.035, Florida Statutes, are anended to read:

378.035 Department responsibilities and duties with
respect to Nonmandatory Land Recl amati on Trust Fund.--

(5) On—July1-2001 $50 mlionof the unencunbered Funds
wi thin the Nonmandatory Land Recl amati on Trust Fund are al so

aut hori zed reserved for use by the departnent for the foll ow ng

pur poses: —
(a) Fhesereservednpneys—areto-beused To reclaimlands

di sturbed by the severance of phosphate rock on or after July 1,

1975, in the event that a m ning conpany ceases m ning and the
associ ated reclamation prior to all |ands disturbed by the
operation being recl ai mred. Mneys expended by the departnent to
acconplish reclamati on pursuant to this subsection shall becone
a lien upon the property enforceabl e pursuant to chapter 85. The
nmoneys received as a result of a lien foreclosure or as
repaynment shall be deposited into the trust fund. In the event

t he noney received as a result of lien foreclosure or repaynent

is less than the anount expended for reclamation, the departnent
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shall use all neans avail able to recover, for the use of the

fund, the difference fromthe affected parties. Paragraph (3)(b)
shall apply to lands acquired as a result of a lien foreclosure.
(b) The departnent—may—also-expendfunds fromthe $50
mtonreservefund For the abatenent of an inmm nent hazard as
provi ded by s. 403.4154(4)(3) and for the purpose of closing an

abandoned phosphogypsum stack system and carryi ng out
postcl osure care as provided by s. 403.4154(6)(5). Fees

S nitiall : | | .
(c) L6)a half of the i : .
he_fund o I . 5) shall | 1 abl

the—departwent—annualby For the purpose of funding basic

managenent or protection of reclained, restored, or preserved
phosphat e | ands:

1. Wich have wildlife habitat value as deternined by the
Bureau of M ne Recl amati on

2. \Wiich have been transferred by the | andowner to a
public agency or a private, nonprofit |and conservation and
managenent entity in fee sinple, or which have been made subj ect
to a conservation easenent pursuant to s. 704.06; and

3. For which other managenent funding options are not

avai | abl e.

These funds may, after the basic managenent or protection has

been assured for all such | ands, be conbi ned wi th ot her
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avai l abl e funds to provide a higher |evel of managenent for such

| ands.
(d) (b half of the | . .
he fund | I . 5\ shall | 1 abl I
departrent—annualby For the sol e purpose of funding the

departnent’'s inplenentation of:

1. The NPDES permtting program authorized by s. 403. 0885,
as it applies to phosphate mning and beneficiation facilities,
phosphate fertilizer production facilities, and phosphate
| oadi ng and handling facilities;

2. The regulation of dans in accordance w th depart nent
rule 62-672, Florida Adm nistrative Code; and

3. The phosphogypsum managenent program pursuant to s.
403. 4154 and departnent rule 62-673, Florida Adm nistrative
Code.

(6)A~ Should the nonmandatory |and reclamati on program

encunber all the funds in the Nonmandatory Land Recl amati on
Trust Fund except those reserved by subsection (5) prior to
funding all the reclamation applications for eligible parcels,
the funds reserved by subsection (5) shall be available to the
programto the extent required to conplete the reclamation of
all eligible parcels for which the departnent has received

applicati ons.
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(7)68) The departnment may not accept any applications for

nonmandatory | and reclamation prograns after January 1, 2005
Nevenber—1,—2008
(8)(9) The Bureau of M ne Recl amation shal

sufficiency of the Nonmandatory Land Reclamation Trust Fund to

revi ew t he

support the stated objectives and report to the secretary

annually with recommendati ons as appropri ate. Fhe—+eport

For the 2003-2004 fi scal

encunber

year the departnent nay not approve or

nonnmandatory reclamation projects in anounts greater
than $15 mllion.
Section 5.

Subsection (6) is added to section 378.036,

Florida Statutes, to read:
378.036 Land acquisitions financed by Nonmandat ory Land
Recl amati on Trust Fund noneys. --
(6) () 2004,
the date funds becone available fromthe Legislature,
the Florida WIldlife Federation, Audubon Florida,

Rail s-to-Trails Conservancy in partnership with the Florida

By January 1, or wwthin 6 nonths foll ow ng

whi chever

is later, and

Phosphate Council are authorized to forma nonprofit corporation
617 for

section by creating plans and assisting in the devel opnent of

pursuant to chapter t he purpose of inplenenting this

recreational opportunities on |ands m ned for phosphate in the

state. The first plans nust concentrate on recreationa
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activities in Hardee and Hanm | ton Counties which will assi st

themin rural economc devel opnent.

(b) The board of directors of the corporation shall be

conposed of three nenbers, one designated by the Florida

Phosphat e Council, one as the designhee of the Florida Wldlife

Federation, Audubon Florida, and Rails-to-Trails Conservancy,

and the third chosen by the other two desi gnees.

(c) The business of the corporation shall be conducted by

the board of directors or a chief executive officer as the board

shall see fit in accordance with the provisions of its articles

of incorporation and applicable law. The activities of the

corporation shall be coordinated with all | andowners who have

voluntarily agreed to participate in the process as well as any

| ocal governnent where such | ands are recorded.

(d) An annual report of the activities of the corporation,

including a certified audit, shall be presented to the Secretary

of Environnmental Protection or his or her designhee by Cctober 31

of each year follow ng incorporation.

(e) The corporation shall dissolve on January 1, 2009,

unl ess di ssolved previously by action of its board of directors

or extended by the Legislature. Upon dissolution, any noneys

remai ning in the accounts of the corporation that are

unobligated shall be returned to the funds fromwhich they were

appropriated in proportion to the anobunt contri buted. Al

tangi bl e assets of the corporation at dissolution which were

acquired using state funding shall becone the property of the

Departnent of Environnmental Protection.

Section 6. Paragraph (g) is added to subsection (1) of
section 378.212, Florida Statutes, to read:

378.212 Vari ances. - -
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(1) Upon application, the secretary may grant a variance

fromthe provisions of this part or the rules adopted pursuant
thereto. Variances and renewal s thereof may be granted for any
one of the follow ng reasons:

(g) To accommpbdate reclamati on that provides water supply

devel opnent or water resource devel opnent not inconsistent with

t he applicable regional water supply plan approved pursuant to

s. 373.0361, provided adverse inpacts are not caused to the

wat er resources in the basin. A variance nay al so be granted

fromthe requirenents of part IV of chapter 373, or the rules

adopt ed t hereunder, when a project provides an inprovenent in

water availability in the basin and does not cause adverse

i npacts to water resources in the basin.
Section 7. Subsection (9) is added to section 378. 404,
Florida Statutes, to read:

378.404 Departnment of Environnental Protection; powers and
duties. --The departnment shall have the foll ow ng powers and
duti es:

(9) To grant variances fromthe provisions of this part to

accommodat e recl amation that provides for water supply

devel opnent or water resource devel opnent not inconsistent with

t he applicable regional water supply plan approved pursuant to

s. 373.0361, appropriate stormvater nmanagenent, inproved

wildlife habitat, recreation, or a m xture thereof, provided

adverse inpacts are not caused to the water resources in the

basin and public health and safety are not adversely affected.
Section 8. Subsections (2), (3), and (4) of section
403. 4154, Florida Statutes, are anended to read:

403. 4154 Phosphogypsum nmanagenent program --

(2) REGULATORY PROGRAM - -
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(a) It is the intent of the Legislature that the

departnent develop a programfor the sound and effective
regul ati on of phosphogypsum stack systens in the state.

(b) The department shall adopt rules that prescribe
accept abl e constructi on designs for new or expanded
phosphogypsum st ack systens and that prescribe permtting
criteria for operation, eloesure—eriteria- |long-termcare
requi renents, and closure financial responsibility requirenents
for phosphogypsum stack systens.

(c) Woever willfully, knowingly, or with reckless

i ndi fference or gross carel essness nisstates or nm srepresents

the financial condition or closure costs of an entity engaged in

managi ng, owni ng, or operating a phosphogypsum stack or stack

systemcomits a felony of the third degree, punishable as
provided in s. 775.082 or s. 775.083 by a fine of not nore than

$50, 000 and by inprisonnent for 5 years for each offense.

(d) If an owner or operator of a phosphogypsum stack or

stack systemfails to conply with departnent rules requiring

denonstration of closure financial responsibility, no

di stribution nay be nade which woul d be prohibited under s.

607. 06401(3) until the nonconpliance is corrected. Woever

willfully, knowngly, or with reckless indifference or gross

carel essness violates this prohibition conmts a felony of the
third degree, punishable as provided in s. 775.082 or s. 775.083
by a fine of not nore than $50,000 or by inprisonnent for 5

years for each offense.
(3) ABATEMENT OF | MM NENT HAZARD. - -
(a) The departnent may take action to abate or

substantially reduce any inm nent hazard caused by the physical
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condi ti on, maintenance, operation, or closure of a phosphogypsum

stack system

(b) An inmnent hazard exists if the physical condition,
mai nt enance, operation, or closure of a phosphogypsum stack
system creates an i nmedi ate and substantial danger to human
heal th, safety, or welfare or to the environnent. A
phosphogypsum stack systemis presuned not to cause an inm nent
hazard if the physical condition and operation of the systemare
in conpliance with all applicable departnment rules.

(c) The failure of an owner or operator of a phosphogypsum

stack systemto conply with departnent rules requiring

denonstration of closure financial responsibility nay be

considered by the departnent as evidence that a phosphogypsum

st ack poses an i nm nent hazard for purposes of initiating

actions authorized by paragraph (d).
(d)ee)y If the departnent determ nes that the failure of an

owner or operator to conply with departnment rul es requiring

denonstration of financial responsibility or that the physical

condi tion, maintenance, operation, or closure of a phosphogypsum
stack system poses an i mm nent hazard, the departnent shal
request access to the property on which such stack systemis

| ocated fromthe owner or operator of the stack systemfor the
pur poses of taking action to abate or substantially reduce the
i mm nent hazard. |If the departnent, after reasonable effort, is
unable to tinely obtain the necessary access to abate or
substantially reduce the inmnent hazard, the departnent may
institute action in its own nane, using the procedures and
remedi es of s. 403.121 or s. 403.131, to abate or substantially
reduce an i mm nent hazard. \Wenever serious harmto human

heal th, safety, or welfare, to the environnment, or to private or
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public property may occur prior to conpletion of an

adm ni strative hearing or other formal proceeding that m ght be
initiated to abate the risk of serious harm the departnent may
obtain fromthe court, ex parte, an injunction w thout paying
filing and service fees prior to the filing and service of
process.

(e)td) To abate or substantially reduce an i nm nent
hazard, the departnment nay take any appropriate action,

i ncluding, but not limted to, using enployees of the departnent
or contracting with other state or federal agencies, wth
private third-party contractors, or with the owner or operator
of the stack system or financing, conpensating, or funding a
receiver, trustee, or owner of the stack system to perform al
or part of the work.

(f)ee) The departnent shall recover fromthe owner or
operator of the phosphogypsum stack systemto the use of the
Nonmandat ory Land Recl amati on Trust Fund all nobneys expended
fromthe fund, including funds expended prior to the effective
date of this section, to abate an i mm nent hazard posed by the
phosphogypsum st ack system plus a penalty equal to an anount
cal cul ated at 30 percent of such funds expended. This penalty
shal |l be inposed annually, and prorated fromthe date of paynent
fromthe fund until the expended funds and the penalty are
repaid. If the departnment prevails in any action to recover
funds pursuant to this subsection, it nmay recover reasonable
attorney's fees and costs incurred. Phosphogypsum may not be
deposited on a stack until all noneys expended fromthe fund in
connection with the stack have been repaid, unless the

departnment determ nes that such placenent is necessary to abate
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or avoid an i mm nent hazard or unless otherw se authorized by

t he departnent.

(g9)H) The departnent may inpose a lien on the real
property on which the phosphogypsum stack systemthat poses an
i mm nent hazard is |located and on the real property underlying
and ot her assets |ocated at associ ated phosphate fertilizer
production facilities equal in anmount to the noneys expended
fromthe Nonmandatory Land Recl amati on Trust Fund pursuant to
paragraph (d), including attorney's fees and court costs. The
owner of any property on which such a lien is inposed is
entitled to a release of the Iien upon paynment to the departnent
of the lien anount. The |ien inposed by this section does not
take priority over any other prior perfected lien on the real
property, personal property, or other assets referenced in this
par agr aph, including, but not limted to, the associ ated
phosphate rock m ne and reserves.

(h) Upon a declaration by the Governor of an environnental

energency concerni ng the abatenent of a i mm nent hazard

i nvol vi ng a phosphogypsum stack or stack system the state and

any agent under contract with the state for the provision of

services directly related to the abatenent of such hazard shal

not becone |liable under state |laws for environnmental protection

for any costs, damages, or penalties associated with the

abatenent of the immnent hazard. The Legi slature finds that

provision of this limted imunity is in the public interest and

necessary for the abatenent of the i nm nent hazard.
(4) REQ STRATI ON FEES. - -
(a)1l. The owner or operator of each existing phosphogypsum

stack who has not provided a performance bond, letter of credit,

trust fund agreenment, or closure insurance to denonstrate
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financial responsibility for closure and | ong-term care shal

pay to the departnent a fee as set forth in this paragraph. Al
fees shall be deposited in the Nonmandatory Land Recl amati on
Trust Fund.

2. The anmount of the fee for each existing stack shall be
$75,000 for each of the five 12-nonth periods following July 1,
2001.

3. The ampunt of the fee for any new stack for which the
owner or operator has not provided a performance bond, |etter of
credit, trust fund agreenent, or closure insurance to
denonstrate financial responsibility for closure and | ong-term
care shall be $75,000 for each of the five 12-nonth peri ods
foll ow ng the i ssuance by the departnent of a construction
permt for that stack

4. Wthin 30 days after a phosphogypsum stack has been
certified as closed pursuant to rule 62-673.620(2) and (3),
Florida Adm nistrative Code, the departnent shall refund to the
owner of the cl osed phosphogypsum stack an anmount fromthe
Nonmandat ory Land Recl amati on Trust Fund equal to the total
anount of fee paynents nmade by the owner or operator to the fund

in connection with the cl osed phosphogypsum stack. However, a

refund nmay not be paid until the Mil berry and Pi ney Poi nt

phosphogypsum st ack systens have been closed and a satisfactory

reserve has been established in the Nonnandatory Recl anati on

Lands Trust Fund—except—that—any refund -becomng payable prior

to—July1.-2009, shall -be paid-to-the owner onorafter that
date.

(b) On or before August 1 of each year, the departnent

shall provide witten notice to each owner of an existing stack

of any fee payable for the 12-nonth period commenci ng on the
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i medi ately preceding July 1. Each owner shall remt the fee to

the departnent on or before August 31 of each year.

Section 9. Section 403.4155, Florida Statutes, is anmended
to read:

403. 4155 Phosphogypsum nmanagenent; rul emaki ng authority.--

(1) The Departnent of Environnmental Protection shall adopt
rules to anmend existing chapter 62-672, Florida Adm nistrative
Code, to ensure that inmpoundnent structures and water conveyance
pi pi ng systenms used in phosphogypsum nmanagenent are desi gned and
mai ntained to neet critical safety standards. The rul es nust
requi re that any inpoundnment structure used in a phosphogypsum
stack system together with all punps, piping, ditches, drainage
conveyances, water control structures, collection pools, cooling
ponds, surge ponds, and any other collection or conveyance
system associ ated with phosphogypsum transport, cooling water,
or the return of process wastewater, is constructed usi ng sound
engi neering practices and is operated to avoid spills or
di scharges of materials which adversely affect surface or ground
wat ers. The rules nmust require that a phosphogypsum stack system
owner maintain a log detailing the owner's operating inspection
schedul e, results, and any corrective action taken based on the
i nspection results. The rules nust require phosphogypsum st ack
owners to maintain an energency contingency plan and denonstrate
the ability to nobilize equi prent and manpower to respond to
energency situations at phosphogypsum stack systens. The rul es
nmust establish a reasonable tine period not to exceed 12 nont hs
for facilities to neet the provisions of the rules adopted
pursuant to this section.

(2)(a) By Cctober 1, 2004, the departnent shall initiate

rul emaki ng to require that phosphogypsum stack system operation
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pl ans requi red by departnent rul e be anended by addi nhg an

interimstack system nanagenent (I SSM pl an that provides

written instructions for the operation of the system assum ng

t hat no phosphoric acid woul d be produced at the facility for a

2-year period. The initial |1SSM plan nmust be conpleted as of the

first July 1 followi ng the adoption of the rule required by this

section. The | SSM pl an nust i ncl ude:

1. A detailed description of process water managenent

procedures that will be inplenented to ensure that the stack

system operates in accordance with all applicabl e departnent

permt conditions and rules. The procedures nust address the

actual process water |levels present at the facility 30 days

prior to the conpletion of the plan and nust assune that the

facility will receive annual average rainfall during the 2-year

pl anni ng peri od.

2. A detailed description of the procedures to be foll owed

for the daily operation and routi ne nmai ntenance of the stack

system including required environnental sanpling and anal yses,

as well as for any nmi ntenance or repairs recomended foll ow ng

annual inspections of the system

3. ldentification of all machinery, equipnment, and

mat eri al s necessary to inplenment the plan.

4. ldentification of the sources of power or fuel

necessary to inplenent the plan.

5. ldentification of the personnel necessary to inplenent

t he pl an.
(b) The |1 SSM pl an shall be updated annually, taking into

account process water |levels as of June 1 of each year and the

exi sting stack system configuration.
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(c) The requirenents listed in paragraphs (a) and (b) are

applicable to all phosphogypsum stack systens except those that

have been closed, that are undergoing closure, or for which an

application for a closure pernit has been subntted pursuant to

departnent rul e.
(3)(a) By Cctober 1, 2004, the departnent shall initiate

rul emaking to require that general plans and schedul es for the

cl osure of phosphogypsum stack systens incl ude:

1. A description of the physical configuration of the

phosphogypsum st ack system anticipated at the tine of closure at

the end of useful life of the system

2. A site-specific water managenent plan describing the

procedures to be enployed at the end of the useful life of the

systemto nanage the antici pated vol une of process water in an

envi ronnental | y sound nmanner.

3. An estinate of the cost of nanagenent of the

antici pated volune of process water in accordance with the site-

speci fic water nmanagenent pl an.

4. A description of all construction work necessary to

properly close the systemin accordance with departnent rules.

5. An estinate of all costs associated with | ong-termcare

of the closed system including maintenance and nonitoring, in

accordance with departnent rules.

(b) The departnment shall revise chapter 62-673, Florida

Adm ni strative Code, to require the owner or operator of a

phosphogypsum st ack managenent systemto denonstrate financi al

responsibility for the costs of termnal closure of the

phosphogypsum stack systemin a nanner that protects the public

heal th and safety.
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1. The costs of term nal closure shall be estinated based

on the stack system configuration as of the end of its useful

life as determ ned by the owner or operator

2. The owner or operator may denonstrate financi al

responsibility by use of one or nore of the foll ow ng nethods:

a. Bond.

b. Letter of credit.

c. Cash deposit arrangenent.
d. dosure insurance.

e. Financial tests.

f. Corporate guarantee.

For the purposes of this section, the term"cash deposit

arrangenent” nmeans a trust fund, business or statutory trust,

escrow account, or simlar cash deposit entity whereby a

fiduciary holds and i nvests funds deposited by the owner or

operator, which funds shall be expended only for the purpose of

directly inplenenting all or sone portion of phosphogypsum stack

system cl osure requirenents of that particular owner or

oper at or.
3. A trustee, escrow agent, or other fiduciary of a cash

deposit arrangenent authorized by this section has no liability

for any damage or |oss of any kind arising out of or caused by

perfornmance of duties inposed by the terns of the applicable

agr eenment unl ess such damage or loss is directly caused by the

gross negligence or crimnal act of the trustee, escrow agent,

or other fiduciary. In performng its duties pursuant to the

appli cabl e agreenent, a trustee, escrow agent, or other

fiduciary is entitled to rely upon infornmation and direction

received fromthe grantor or the departnent w thout independent
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verification unless such infornmati on and direction are

mani festly in error.

4. To the extent that a cash deposit arrangenent is used

to provide proof of financial responsibility for all or a

portion of closure costs, the trust, escrow, or cash arrangenent

deposit entity is considered to have assuned all liability for

such closure costs up to the anobunt of the cash deposit, |ess

any fees or costs of the trustee, escrow agent, or other

fiduciary.

5. Any funds nmintained in a cash deposit arrangenent

aut hori zed by this section are not subject to clainms of

creditors of the owner or operator and are otherw se exenpt from

setoff, execution, |levy, garnishnent, and simlar wits and

proceedi ngs.

6. Any funds remaining in a trust, escrow account, or

ot her cash deposit arrangenent after the purpose of such cash

deposit arrangenent under this section has been acconpli shed

shall be returned to the grantor.

(4) The departnment shall revise chapter 62-673, Florida

Adm nistrative Code, to require the owner or operator of a

phosphogypsum st ack system to denonstrate financi al

responsibility for the costs of termnal closure of the

phosphogypsum stack systemin a manner that protects the

environnent and the public health and safety. At a mini nrum such

rules nmust include or address the foll owi ng requirenents:

(a) That the cost of closure and |ong-termcare be re-

estimated by a professional engineer and adjusted for inflation

on an annual basis. At a mininmm such cost data nust incl ude:

1. The cost of treatnent and appropriate di sposal of al

process wastewater, both ponded and pore, in the system
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2. Al construction work necessary to properly close the

systemin accordance with departnment rul es.

3. Al costs associated with long-term care of the cl osed

system includi ng mai ntenance and nonitoring, in accordance wth

departnment rul es.

(b) That financial statenents and financial data be

prepared according to generally accepted accounting principles

within the United States and submtted quarterly.

(c) That audited financial statenents be provided annually

along with the statenent of financial assurance.

(d) That any owner or operator in default on any of its

obligations report such default imedi ately.

Section 10. (1) The Departnent of Environnental

Protection, in consultation with the Sout hwest Florida Water

Managenent District, shall study cunul ative inpacts of changes

in |landformand hydrology in the Peace River Basin. The study

shal | eval uate cunul ative inpacts of activities conducted in the

Peace River Basin prior to state reqgulation, or pursuant to an

exenption, a permt, or a reclanation plan, on water resources

of the basin, including surface waters, groundwaters, fisheries,

aquati c and estuarine habitat, and water supplies. The study

must al so include an eval uation of the effectiveness of existing

regul atory prograns in avoiding, mnimzing, mtigating, or
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conpensating for cunul ative inpacts on water resources of the

basin. In addition, the study shall eval uate the environnental

benefits, |egal issues, and econom c inpacts of limting

activities, including mning activities, on waters and

environnentally sensitive areas around waterbodi es by

establishing a buffer within the 100-year fl oodplain of najor

perennial streans within the Peace River Basin, including the
Peace River, Horse Creek, and the Myakka River. The study shal

al so recommend ways in which any buffer areas recomended as

prohi bited areas can be considered as mtigation under

applicable pernmtting prograns.

(2) Upon conpletion of the study, the departnent shal

prepare and adopt a resource nanagenent plan for the Peace River

Basin to mnimze any identified existing and future adverse

cunul ative inpacts to water resources of the basin, including

surface waters, groundwaters, wetlands, fisheries, aquatic and

estuarine habitat, and water supplies. The plan nust identify

regul atory and nonreqgul atory actions necessary to mninze

existing and future adverse curul ative i npacts identified in the

study and, where appropriate, nust al so recommend statutory

changes to i nprove regul atory progranms to mnimze identified

cunul ative inpacts to water resources of the basin.

(3) Ruleneking authority is granted to the Departnment of

Envi ronnental Protection and the Sout hwest Florida Water

Managenent District to inplenment the regqul atory recommendati ons

identified in the study or the resource managenent pl an.

(4) The resource managenent plan shall be submtted to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives no later than July 1, 2005.
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(5) The departnent may use up to $750, 000 fromthe

Nonmandat ory Land Recl anation Trust Fund to prepare the study

and plan required in this section.

(6) The departnent may establish a technical advisory

committee to assist the departnent in devel oping a plan of

study, reviewing interimfindings, and review ng fina

recomendati ons. The technical advisory commttee nay include

representatives fromthe following interests in the Peace River

Basin: industrial, mning, agriculture, devel opnent,

environnental , fishing, regional water supply, regional planning

council, and | ocal governnent.
Section 11. For fiscal year 2003-2004, the sum of $11.71
mllion is transferred fromthe Nonnmandatory Land Recl anati on

Trust Fund to the General Revenue Fund.
Section 12. For fiscal year 2003-2004, the sum of $800, 000

is appropriated to the Phosphate Research Trust Fund fromthe

proceeds of the phosphate severance tax deposited into the

Nonmandat ory Land Recl amation Trust Fund. Such funds shall be

used by the Florida Institute of Phosphate Research to conduct a

bench and pil ot scale study of the FIPR DI PR process for the

purpose of determining its technical and econonic feasibility.

The study nust evaluate the availability, technical feasibility,

and cost of using various types of fiber, including, but not

limted to, paper and sewage sludge. The study nust eval uate

the technical feasibility and practicality of various nethods of

usi ng and di sposing of the clay/fiber product produced,

i ncluding adm xing the material with soil.
Section 13. For the 2003-2004 fiscal year, the sum of

$460, 000 is transferred fromthe Nonmandatory Land Recl anmati on

Trust Fund to the Mnerals Trust Fund in the Departnent of
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Environnental Protection. For the 2003-2004 fiscal year, the sum

of $60,000 is transferred fromthe Nonmandatory Land Recl anati on

Trust Fund to the Phosphate Research Trust Fund in the Division

of Universities of the Departnent of Education.

Section 14. This act shall take effect upon becom ng a

| aw.
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