Florida Senate - 2004 CS for CS for SB 1060

By the Cormittees on Judiciary; Children and Famlies; and
Senat or Canpbel |

308-2112-04
1 A bill to be entitled
2 An act relating to child support; anending s.
3 61.30, F.S.; revising certain child care cost
4 gui delines; revising the fornula for
5 determ ning child support obligations with
6 respect to child care costs and federal tax
7 credits for child and dependent care expenses;
8 anendi ng ss. 61.14 and 742.031, F.S.; providing
9 for the nodification of tenporary support
10 orders; reenacting ss. 39.402(11),
11 39.521(2)(s), 61.13(1)(a) and (5), 61.14(1),
12 409. 2563(1) (d), (2)(c), (A (f), (5 (a), and
13 (7)(e), 409.2564(12), and 742.031(1), F.S.
14 i ncorporating the anmendnents to s. 61.30, F.S.
15 in references thereto; providing an effective
16 dat e.
17
18 | Be It Enacted by the Legislature of the State of Florida:
19
20 Section 1. Subsections (7) and (11) of section 61.30
21| Florida Statutes, are anended to read
22 61.30 Child support guidelines; retroactive child
23 | support. --
24 (7) Child care costs incurred on behalf of the
25| children due to enpl oynent, job search, or education
26 | calculated to result in enploynent or to enhance incone of
27 | current enploynent of either parent shall be—reducedby—25
28 | percent—and—then—shat+ be added to the basic obligation. After
29 | the adjusted child care costs are added to the basic
30 | obligation, any noneys prepaid by the noncustodial parent for
31| child care costs for the child or children of this action
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shal | be deducted fromthat noncustodial parent's child
support obligation for that child or those children. Child
care costs shall not exceed the level required to provide
quality care froma |licensed source for the children

(11)(a) The court may adjust the mnimumchild support
award, or either or both parents' share of the minimumchild
support award, based upon the foll owi ng considerations:

1. Extraordinary nedical, psychol ogical, educational
or dental expenses.

2. I ndependent incone of the child, not to include
noneys received by a child from suppl enental security incone.

3. The paynent of support for a parent which regularly
has been paid and for which there is a denpbnstrated need.

4. Seasonal variations in one or both parents' incones
or expenses.

5. The age of the child, taking into account the
greater needs of older children

6. Special needs, such as costs that may be associ ated
with the disability of a child, that have traditionally been
nmet within the fanmly budget even though the fulfilling of
those needs will cause the support to exceed the proposed
gui del i nes.

7. Total avail able assets of the obligee, obligor, and
t he chil d.

8. The inpact of the Internal Revenue Service
dependency exenption and wai ver of that exenption. The court
may order the prinmary residential parent to execute a waiver
of the Internal Revenue Service dependency exenption if the
noncustodi al parent is current in support paynents.

2
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1 9. The inpact of any federal tax credit for child and
2 | dependent care expenses, unl ess already considered pursuant to
3 | subsection (3).

4 10. 9~ When application of the child support guidelines
5| requires a person to pay another person nore than 55 percent
6| of his or her gross incone for a child support obligation for
7 | current support resulting froma single support order

8 11. 6~ The particul ar shared parental arrangenent,

9 | such as where the child spends a significant anobunt of tine,
10 | but less than 40 percent of the overnights, with the

11 | noncustodi al parent, thereby reducing the financi al

12 | expenditures incurred by the prinmary residential parent; or
13 | the refusal of the noncustodial parent to becone involved in
14 | the activities of the child.

15 12. +1—~ Any ot her adjustnment which is needed to achieve
16 | an equitable result which may include, but not be limted to,
17 | a reasonabl e and necessary existing expense or debt. Such

18 | expense or debt may include, but is not limted to, a

19 | reasonabl e and necessary expense or debt which the parties
20| jointly incurred during the marri age.
21 (b) \Whenever a particular shared parental arrangenent
22 | provides that each child spend a substantial anmount of tine
23| with each parent, the court shall adjust any award of child
24 | support, as follows:
25 1. In accordance with subsections (9) and (10),
26 | cal cul ate the anmount of support obligation apportioned to the
27 | noncust odi al parent wi thout including day care and health
28 | insurance costs in the calculation and nultiply the anmount by
29 | 1.5.
30 2. I n accordance with subsections (9) and (10),
31| cal culate the anount of support obligation apportioned to the
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1| custodial parent without including day care and health

2| insurance costs in the calculation and rmultiply the anmount by
3] 1.5.

4 3. Calculate the percentage of overnight stays the

5] child spends with each parent.

6 4. Miltiply the noncustodial parent's support

7| obligation as cal culated i n subparagraph 1. by the percentage
8| of the custodial parent's overnight stays with the child as

9| calculated in subparagraph 3.

10 5. Miltiply the custodial parent's support obligation
11| as cal cul ated in subparagraph 2. by the percentage of the

12 | noncustodi al parent's overnight stays with the child as

13 | cal cul ated i n subparagraph 3.

14 6. The difference between the amounts calculated in
15 | subparagraphs 4. and 5. shall be the nonetary transfer

16 | necessary between the custodial and noncustodi al parents for
17 | the care of the child, subject to an adjustnent for day care
18 | and heal th i nsurance expenses.

19 7. Pursuant to subsections (7) and (8), calculate the
20 | net anobunts owed by the custodial and noncustodi al parents for
21 | the expenses incurred for day care and health insurance

22 | coverage for the child. Bay—tare—shaH—be—ecatcutatetd—wi-thout
23 | regard—tothe25-percent—reducti-on—appH-etd—by—subsection—-{+—
24 8. Adjust the support obligation owed by the custodial
25| or noncustodial parent pursuant to subparagraph 6. by

26 | crediting or debiting the anmount cal cul ated i n subparagraph 7.
27 | This anmount represents the child support which nust be

28 | exchanged between the custodi al and noncustodi al parents.

29 9. The court may deviate fromthe child support anount
30 | cal cul ated pursuant to subparagraph 8. based upon the

31| considerations set forth in paragraph (a), as well as the
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1| custodial parent's low incone and ability to nmaintain the

2 | basic necessities of the honme for the child, the |ikelihood
3| that the noncustodial parent will actually exercise the

4| visitation granted by the court, and whether all of the

5] children are exercising the sane shared parental arrangenent.
6 10. For purposes of adjusting any award of child

7 | support under this paragraph, "substantial anount of tinge"

8 | neans that the noncustodi al parent exercises visitation at

9| l east 40 percent of the overnights of the year

10 (c) A noncustodial parent's failure to regularly

11 | exercise court-ordered or agreed visitation not caused by the
12 | custodi al parent which resulted in the adjustnment of the

13 | amount of child support pursuant to subparagraph (a)10. or
14 | paragraph (b) shall be deenmed a substantial change of

15| circunstances for purposes of nodifying the child support

16 | award. A nodification pursuant to this paragraph shall be

17 | retroactive to the date the noncustodial parent first failed
18| to regularly exercise court-ordered or agreed visitation

19 Section 2. Subsection (9) is added to section 61. 14,
20| Florida Statutes, as anended by chapter 2003-402, Laws of
21| Florida, to read
22 61. 14 Enforcenent and nodification of support,
23 | mai ntenance, or alinony agreenents or orders. --
24 (9)(a) A court may, upon good cause shown, and wi t hout
25| a showi ng of a substantial change of circunstances, nodify,
26 | vacate, or set aside a tenporary support order before or upon
27 | entering a final order in a proceeding.
28 (b) The nodification of the tenporary support order
29 | may be retroactive to the date of the initial entry of the
30| tenporary support order; to the date of filing of the initial
31| petition for dissolution of marriage, initial petition for
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support, initial petition deternm ning paternity, or

suppl enental petition for nodification; or to a date
prescribed in paragraph (1)(a) or s. 61.30(11)(c) or (17), as
appl i cabl e.

Section 3. Subsection (4) is added to section 742.031
Fl orida Statutes, to read

742.031 Hearings; court orders for support, hospita
expenses, and attorney's fee.--
(4)(a) A court may, upon good cause shown and wi t hout

a showi ng of a substantial change of circunstances, nodify,

vacate, or set aside a tenporary support order before or upon

entering a final order in a proceeding.

(b) The nodification of the tenporary support order

may be retroactive to the date of the initial entry of the

tenporary support order; to the date of filing of the initial

petition for dissolution of marriage, petition for support,

petition determining paternity, or supplenental petition for

nodi fication; or to a date prescribed in s. 61.14(1)(a) or s.
61.30(11)(c) or (17), as applicable.
Section 4. For purposes of incorporating the anendnent

to section 61.30, Florida Statutes, in references thereto,
subsection (11) of section 39.402, Florida Statutes, is
reenacted to read:

39.402 Placenent in a shelter.--

(11) If achild is placed in a shelter pursuant to a
court order following a shelter hearing, the court shal
require in the shelter hearing order that the parents of the
child, or the guardian of the child s estate, if possessed of
assets which under |aw may be di sbursed for the care, support,
and mai ntenance of the child, to pay, to the departnent or
institution having custody of the child, fees as established
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1| by the departnent. Wen the order affects the guardi anship

2| estate, a certified copy of the order shall be delivered to

3| the judge having jurisdiction of the guardianship estate. The
4 | shelter order shall also require the parents to provide to the
5| departnent and any other state agency or party designated by
6| the court, within 28 days after entry of the shelter order

7| the financial infornmation necessary to accurately calcul ate

8| child support pursuant to s. 61.30.

9 Section 5. For purposes of incorporating the anendnent
10| to section 61.30, Florida Statutes, in references thereto,

11 | paragraph (s) of subsection (2) of section 39.521, Florida

12| Statutes, is reenacted to read:

13 39.521 Disposition hearings; powers of disposition.--
14 (2) The predisposition study nmust provide the court

15| with the followi ng docunented i nfornation

16 (s) |If the child has been renpved fromthe hone, a

17 | determ nation of the anmobunt of child support each parent will
18 | be required to pay pursuant to s. 61. 30.

19

20| Any other relevant and material evidence, including other

21 | witten or oral reports, may be received by the court inits
22 | effort to determine the action to be taken with regard to the
23| child and may be relied upon to the extent of its probative
24 | val ue, even though not conpetent in an adjudicatory heari ng.
25 | Except as otherw se specifically provided, nothing in this

26 | section prohibits the publication of proceedings in a hearing.
27 Section 6. For the purpose of incorporating the

28 | anendnent to section 61.30, Florida Statutes, in references
29 | thereto, paragraph (a) of subsection (1) and subsection (5) of
30| section 61.13, Florida Statutes, are reenacted to read:

31
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61. 13 Custody and support of children; visitation
rights; power of court in making orders.--

(1)(a) In a proceeding for dissolution of marri age,
the court may at any time order either or both parents who owe
a duty of support to a child to pay support in accordance with
the guidelines in s. 61.30. The court initially entering an
order requiring one or both parents to nmake child support
payrments shall have continuing jurisdiction after the entry of
the initial order to nodify the anount and termnms and
conditions of the child support paynents when the nodification
is found necessary by the court in the best interests of the
child, when the child reaches majority, or when there is a
substantial change in the circunstances of the parties. The
court initially entering a child support order shall also have
continuing jurisdiction to require the obligee to report to
the court on terns prescribed by the court regarding the
di sposition of the child support paynents.

(5) The court nmay nake specific orders for the care
and custody of the minor child as fromthe circunstances of
the parties and the nature of the case is equitable and
provide for child support in accordance with the guidelines in
s. 61.30. An award of shared parental responsibility of a
m nor child does not preclude the court fromentering an order
for child support of the child.

Section 7. For the purpose of incorporating the
amendnent to section 61.30, Florida Statutes, in references
t hereto, subsection (1) of section 61.14, Florida Statutes, is
reenacted to read:

61. 14 Enforcenent and nodification of support,
mai nt enance, or alinony agreenents or orders.--
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(1) (a) Wen the parties enter into an agreenent for
payrments for, or instead of, support, nmintenance, or alinony,
whet her in connection with a proceeding for dissolution or
separate mai ntenance or with any voluntary property
settlenent, or when a party is required by court order to nake
any paynents, and the circunstances or the financial ability
of either party changes or the child who is a beneficiary of
an agreenent or court order as described herein reaches
majority after the execution of the agreenent or the rendition
of the order, either party nmay apply to the circuit court of
the circuit in which the parties, or either of them resided
at the date of the execution of the agreenent or reside at the
date of the application, or in which the agreenent was
executed or in which the order was rendered, for an order
decreasing or increasing the anbunt of support, nmintenance,

or alinmony, and the court has jurisdiction to nake orders as
equity requires, with due regard to the changed circunstances
or the financial ability of the parties or the child,
decreasing, increasing, or confirmng the anobunt of separate
support, maintenance, or alinony provided for in the agreenent
or order. A finding that nedical insurance is reasonably
avail able or the child support guidelines in s. 61.30 may
constitute changed circunstances. Except as ot herw se provided
ins. 61.30(11)(c), the court may nodify an order of support,
mai nt enance, or alinony by increasing or decreasing the
support, maintenance, or alinobny retroactively to the date of
the filing of the action or supplenental action for

nodi fication as equity requires, giving due regard to the
changed circunstances or the financial ability of the parties
or the child.

9
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(b) For each support order reviewed by the departnent
as required by s. 409.2564(12), if the anmount of the child
support award under the order differs by at |east 10 percent
but not |ess than $25 from the amount that woul d be awarded
under s. 61.30, the departnment shall seek to have the order
nodi fi ed and any nodi fication shall be nade wthout a
requi rement for proof or showi ng of a change in circunstances.

(c) The departnent shall have authority to adopt rules
to inmplenent this section.

Section 8. For the purpose of incorporating the
amendnent to section 61.30, Florida Statutes, in references
t hereto, paragraph (d) of subsection (1), paragraph (c) of
subsection (2), paragraph (f) of subsection (4), paragraph (a)
of subsection (5), and paragraph (e) of subsection (7) of
section 409. 2563, Florida Statutes, are reenacted to read:

409. 2563 Adninistrative establishnment of child support
obl i gations. --

(1) DEFINITIONS.--As used in this section, the term

(d) "Financial affidavit" neans an affidavit or
written declaration as provided by s. 92.525(2) which shows an
i ndi vidual's i nconme, all owabl e deductions, net incone, and
other information needed to calculate the child support
gui del i ne anobunt under s. 61. 30.

(2) PURPCSE AND SCOPE. - -

(c) If there is no support order for a child in a
Title I V-D case whose paternity has been established or is
presuned by | aw, the departnent nmay establish the noncustodi al
parent's child support obligation pursuant to this section, s.
61. 30, and other relevant provisions of state |law. The
noncust odi al parent's obligation determnined by the departnent
may include any obligation to pay retroactive support and any
10
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1| obligation to provide for health care for a child, whether

2 | through insurance coverage, reinbursenent of expenses, or

3 | both. The departnent nmay proceed on behal f of:

4 1. An applicant or recipient of public assistance, as
5| provided by ss. 409. 2561 and 409. 2567;

6 2. A forner recipient of public assistance, as

7 | provided by s. 409. 2569;

8 3. An individual who has applied for services as

9| provided by s. 409. 2567;

10 4. Itself or the child, as provided by s. 409.2561; or
11 5. A state or local governnent of another state, as
12 | provided by chapter 88.

13 (4) NOTI CE OF PROCEEDI NG TO ESTABLI SH ADM NI STRATI VE
14 | SUPPORT ORDER. --To commence a proceedi ng under this section
15| the departnent shall provide to the custodial parent and serve
16 | t he noncustodial parent with a notice of proceeding to

17 | establish adm nistrative support order and a bl ank financi al
18 | affidavit form The notice nust state:

19 (f) That the departnent will cal cul ate support
20 | obligations based on the child support guidelines in s. 61.30
21| and using all available information, as provided by paragraph
22| (5)(a), and will incorporate such obligations into a proposed
23 | admini strative support order
24 (5) PROPCSED ADM NI STRATI VE SUPPCRT ORDER. - -
25 (a) After serving notice upon the noncustodial parent
26 | in accordance with subsection (4), the departnent shal
27 | cal cul ate the noncustodial parent's child support obligation
28 | under the child support guidelines as provided by s. 61. 30,
29 | based on any tinely financial affidavits received and ot her
30| information available to the departnent. If either parent
31| fails to conply with the requirenent to furnish a financi al

11
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1| affidavit, the departnment nay proceed on the basis of

2| information available fromany source, if such information is
3| sufficiently reliable and detailed to allow cal cul ati on of

4 | guideline anmounts under s. 61.30. |If the custodial parent

5| receives public assistance and fails to submit a financial

6| affidavit, the departnent nmay subnit a financial affidavit for
7 | the custodial parent pursuant to s. 61.30(15). If there is a
8| lack of sufficient reliable information concerning a parent's
9 | actual earnings for a current or past period, it shall be

10 | presuned for the purpose of establishing a support obligation
11| that the parent had an earning capacity equal to the federa
12 | mi ni nrum wage during the applicable period.

13 (7) ADM NI STRATI VE SUPPORT ORDER. - -

14 (e) An administrative support order nust conply with
15| s. 61.30. The departnent shall develop a standard form or

16 | fornms for adm nistrative support orders. An adm nistrative

17 | support order nust provide and state findings, if applicable,
18 | concerni ng:

19 1. The full name and date of birth of the child or

20 | chil dren;

21 2. The nane of the noncustodial parent and the

22 | custodial parent or caretaker relative;

23 3. The noncustodial parent's duty and ability to

24 | provi de support;

25 4. The anount of the noncustodial parent's nonthly

26 | support obligation

27 5. Any obligation to pay retroactive support;

28 6. The noncustodial parent's obligation to provide for
29 | the health care needs of each child, whether through insurance
30 | coverage, contribution towards the cost of insurance coverage,
31

12
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payment or reinbursenent of health care expenses for the
child, or any conbination thereof;

7. The beginning date of any required nonthly paynents
and health care coverage;

8. That all support paynents ordered nust be paid to
the Florida State Disbursenent Unit as provided by s. 61.1824;

9. That the parents, or caretaker relative if
applicable, nust file with the departnent when the
admi ni strative support order is rendered, if they have not
al ready done so, and update as appropriate the information
requi red pursuant to paragraph (13)(b);

10. That both parents, or parent and caretaker
relative if applicable, are required to pronptly notify the
departnment of any change in their mailing addresses pursuant
to paragraph (13)(c); and

11. That if the noncustodi al parent receives
unenpl oynent conpensation benefits, the payor shall w thhold,
and transmit to the departnent, 40 percent of the benefits for
payment of support, not to exceed the anpunt owed.

An i nconme deduction order as provided by s. 61.1301 nust be
incorporated into the adm nistrative support order or, if not
i ncorporated into the admi nistrative support order, the
departnment or the Division of Administrative Hearings shal
render a separate incone deduction order

Section 9. For the purpose of incorporating the
amendnent to section 61.30, Florida Statutes, in references
t hereto, subsection (12) of section 409.2564, Florida
Statutes, is reenacted to read:

409. 2564 Actions for support. --

13
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(12) The Title IV-D agency shall review child support
orders in IV-D cases at | east every 3 years upon request by
either party, or the agency in cases where there is an

assi gnnent of support to the state under s. 414.095(8), and
may seek adjustnent of the order if appropriate under the
gui del i nes established in s. 61.30. Not |ess than once every 3
years the | V-D agency shall provide notice to the parties
subject to the order informng themof their right to request
a review and, if appropriate, an adjustnent of the child
support order. Said notice requirenent nmay be net by including
appropriate language in the initial support order or any
subsequent orders.

Section 10. For the purpose of incorporating the
amendnent to section 61.30, Florida Statutes, in references
t hereto, subsection (1) of section 742.031, Florida Statutes,
is reenacted to read:

742.031 Hearings; court orders for support, hospita
expenses, and attorney's fee.--

(1) Hearings for the purpose of establishing or
refuting the allegations of the conplaint and answer shall be
held in the chanbers and nmay be restricted to persons, in
addition to the parties involved and their counsel, as the
judge in his or her discretion may direct. The court shal
determ ne the issues of paternity of the child and the ability
of the parents to support the child. Each party's soci al
security nunber shall be recorded in the file containing the
adj udi cation of paternity. If the court finds that the alleged
father is the father of the child, it shall so order. |If
appropriate, the court shall order the father to pay the
conpl ai nant, her guardi an, or any other person assuning
responsibility for the child noneys sufficient to pay
14
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reasonabl e attorney's fees, hospital or nedical expenses, cost
of confinenent, and any other expenses incident to the birth
of the child and to pay all costs of the proceeding. Bills
for pregnancy, childbirth, and scientific testing are

admi ssi bl e as evidence without requiring third-party
foundation testinony, and shall constitute prim facie

evi dence of anmounts incurred for such services or for testing
on behal f of the child. The court shall order either or both
parents owi ng a duty of support to the child to pay support
pursuant to s. 61.30. The court shall issue, upon notion by a
party, a tenporary order requiring the provision of child
support pursuant to s. 61.30 pending an admi nistrative or
judicial determ nation of parentage, if there is clear and
convi nci ng evidence of paternity on the basis of genetic tests
or other evidence. The court nmay al so make a determ nation as
to the parental responsibility and residential care and
custody of the minor children in accordance with chapter 61
Section 11. This act shall take effect July 1, 2004.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
CS/CS for Senate Bill 1060

- Clarifies reference to the federal t
care expenses for the purpose of dis
the federal tax credit for each chil

ax credit for child
8|th|sh|ng it from

i
- Adds that the date of the initial ent&%
i

support order nay serve as a date to
support order may be made retroactive
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