F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1071 2004

1 A bill to be entitled

2 An act relating to insurance; anending s. 501.212, F. S.;

3 del eting an exclusion from application of deceptive and

4 unfair trade practices provisions pertaining to the

5 Department of Financial Services or the Ofice of

6 | nsurance Regul ation; creating s. 624.156, F.S.; providing
7 that certain consuner protection |aws apply to the

8 busi ness of insurance; anending s. 627.041, F.S.; revising
9 definitions; amending s. 627.314, F.S.; revising certain
10 aut hori zed actions nultiple insurers may engage in
11 toget her; prohibiting certain conduct on the part of
12 insurers; creating s. 627.0662, F.S.; providing a
13 definition; requiring each residential property insurer to
14 report certain information to the office; providing for
15 determ nation of whether excessive profit has been
16 realized; requiring return of excessive anounts; creating
17 S. 627.41491, F.S.; requiring the office to provide health
18 care providers with a full disclosure of certain rate
19 conpari son information each year; creating s. 627.41493,
20 F.S.; requiring a notor vehicle insurance and residenti al
21 property insurance rate roll back; providing for subsequent
22 i ncreases under certain circunstances; creating s.
23 627.41494, F.S.; providing for consumer participation in
24 review of insurance rate changes; providing for public
25 i nspection; providing for adoption of rules by the office;
26 creating s. 627.747, F.S.; requiring notor vehicle
27 insurers to offer good driver discount plans for a
28 di scounted prem um anending s. 627.062, F.S.; providing
29 for the director of the office to establish rates before
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30 they take effect; providing procedures for such filings;
31 del eting a provision excepting notor vehicle insurance
32 from application; deleting an arbitration provision;
33 requiring certain underwiting rules to be filed; anending
34 S. 627.0628, F.S.; limting authority of insurers to use
35 findings of the Florida Conm ssion on Hurricane Loss
36 Proj ection Methodology in certain rate filings; providing
37 that such findings are not adm ssible and relevant in
38 consideration of arate filing unless the office has
39 access to all factors and assunptions used in devel oping
40 the standards or nodels found by the comm ssion to be
41 reliable or accurate; providing an effective date.

42
43| Be It Enacted by the Legislature of the State of Florida:
44
45 Section 1. Subsection (4) of section 501.212, Florida
46| Statutes, is anended to read:

47 501.212 Application.--This part does not apply to:

48 (4) Any—personor—activity regulated underlaws

49 i v I £ ol . I

50 f : Lati Y , ol .
51| Cemm-ssion—o+ Banks and savings and | oan associ ati ons regul ated

52| by the Ofice of Financial Regulation of the Financial Services
53| Comm ssion or banks or savings and | oan associ ations regul ated
54| by federal agencies.

55 Section 2. Section 624.156, Florida Statutes, is created
56| to read:
57 624. 156 Applicability of consuner protection |laws to the

58| busi ness of insurance. --
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59 (1) Notwithstanding any provision of law to the contrary,

60| the business of insurance shall be subject to the |laws of this

61| state applicable to any ot her business, including, but not

62| limted to, the Florida Civil R ghts Act of 1992 set forth in
63| part | of chapter 760, the Florida Antitrust Act of 1980 set
64| forth in chapter 542, the Florida Deceptive and Unfair Trade
65| Practices Act set forth in part |l of chapter 501, and the

66| consuner protection provisions contained in chapter 540. The

67| protections afforded consuners by chapters 501, 540, 542, and

68| 760 shall apply to i nsurance consuners.
69 (2) This section does not prohibit:

70 (a) Any agreenent to collect, conpile, and di ssen nate

71| historical data on paid clains or reserves for reported cl ains,

72| provided such data are contenporaneously transmtted to the

73| Ofice of Insurance Regul ati on and nade avail able for public

74| inspection.

75 (b) Participation in any joint arrangenent established by

76| law or the Ofice of Insurance Regulation to ensure availability

77| of insurance.

78 (c) Any agent or broker, representing one or nore

79| insurers, fromobtaining fromany insurer such agent or broker

80| represents information relative to the premumfor any policy or

81| risk to be underwitten by that insurer.

82 (d) Any agent or broker fromdisclosing to an insurer the

83| agent or broker represents any quoted rate or charge offered by

84| another insurer represented by that agent or broker for the

85| purpose of negotiating a |lower rate, charge, or termfromthe

86| insurer to whomthe disclosure i s nmade.

Page 3 of 28

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1071 2004
87 (e) Any agents, brokers, or insurers fromusing, or

88| participating with multiple insurers or reinsurers for

89| wunderwriting, a single risk or group of risks.

90 Section 3. Subsections (3) and (4) of section 627.041,
91| Florida Statutes, are anended to read:

92 627.041 Definitions.--As used in this part:

93 (3) "Rating organization" nmeans every person, other than

94| an authorized insurer, whether |located within or outside this

95| state, who has as his or her object or purpose the collecting,

96| conpiling, and dissenm nating of historical data on paid clains

97| or reserves for reported cl ai ns paking—oef—+ates—rating—plans—

98| e+r—+ating—systens. Two or nore authorized insurers that act in
99| concert for the purpose of collecting, conpiling, and

100| dissem nating historical data on paid clains or reserves for

101| reported cl ai 8 waking—+ates—rati-ng—plans—or—rating—systens,

102| and that do not operate within the specific authorizations
103 contained in ss. 627.311, 627.314(2), 4~ and 627.351, shall be
104| deened to be a rating organization. No single insurer shall be

105| deened to be a rating organi zati on.
106 (4) "Advisory organization" means every group
107| association, or other organization of insurers, whether |ocated

108 within or outside this state, which prepares policy forns e~

109 I I . | neid I neludi I
110| wmekingof rates,—ratingplans—or rating-systens—or—which

111| eolHleets—and furnishes to authorized insurers—or rating

112 . . | o I L ctical
113| inf . L d I . i , st | ched
114| #{romaratenaking—ecapacity.
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115 Section 4. Section 627.314, Florida Statutes, is anmended
116| to read:
117 627.314 Concerted action by two or nore insurers. --
118 (1) Subject to and in conpliance with the provisions of

119| this part authorizing insurers to be nenbers or subscribers of
120| rating or advisory organi zations or to engage in joint

121| wunderwriting or joint reinsurance, two or nore insurers my act
122| in concert with each other and with others with respect to any
123| matters pertaining to:

124 (a) Collecting, conpiling, and dissem nating historical
125| data on paid clains or reserve for reported cl ai ns Fhe—raking—of

126| rates—or rating-systens—exceptfor private passenger—autonmpbile
127| Hpasurance+rates;

128 (b) The preparation or making of insurance policy or bond
129| fornms, uvnhderwriting—+ules- surveys, inspections, and

130| investigations; or

131 {e)y—The furnishing of loss or expense-statistics or other
132| intormationand-data—or

133 (c)&&) The carrying on of research.

134 (2) Wth respect to any matters pertaining to the nmaking

135| of rates or rating systens; the preparation or making of

136| insurance policy or bond fornms, underwiting rules, surveys,
137| inspections, and investigations; the furnishing of |oss or

138| expense statistics or other information and data; or the

139| carrying on of research, two or nore authorized insurers having
140| a conmon ownership or operating in the state under common

141| rmanagenent or control are hereby authorized to act in concert
142| between or anong thenselves the same as if they constituted a

143| single insurer. To the extent that such natters relate to
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144| cosurety bonds, two or nore authorized insurers executing such

145 bonds are hereby authorized to act in concert between or anong
146| thenselves the same as if they constituted a single insurer.

147 (3)(a) Menbers and subscribers of rating or advisory

148| organi zations may use the rates—rating—systenrs—underwiting
149| ruless—or policy or bond fornms of such organizations, either

150 consistently or intermttently;—but—except—as—providedin

151| subseetion{2)and-ss—627-311 and 627351, they shall not agree
152| with-eachother or rating organizations—or—othersto-adhere

153| thereto.

154 by —The fact that twoornore authorized insurers—whether
155 . . .

156
157
158
159
160| itselfto support—a findingthat-an-agreenentto-so-adhere
161 ' j
162
163
164 (b))} This subsection does not apply as to workers
165 conpensation and enployer's liability insurances.

166
167
168
169

170| applicationof rating systens—
171 (4)65) Upon conpliance with the provisions of this part

172| applicable thereto, any rating organization or advisory
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173| organization, and any group, association, or other organization

174| of authorized insurers which engages in joint underwiting or
175| joint reinsurance through such organization or by standing

176| agreenent anong the nmenbers thereof, nay conduct operations in
177| this state. As respects insurance risks or operations in this
178| state, no insurer shall be a nenber or subscriber of any such
179| organization, group, or association that has not conplied with
180| the provisions of this part applicable to it.

181 (5)¢66)> Notw thstanding any other provisions of this part,
182| insurers shall not participate directly or indirectly in the
183| deliberations or decisions of rating organizations on private
184| passenger autonobile insurance. However, such rating

185| organizations shall, upon request of individual insurers, be
186| required to furnish at reasonable cost the rate indications

187| resulting fromthe | oss and expense statistics gathered by them
188| Individual insurers nmay nodify the indications to reflect their
189| individual experience in determning their own rates. Such

190| rates shall be filed with the office for public inspection

191| whenever requested and shall be available for public

192| announcenent only by the press, office, or insurer.

193 Section 5. Section 627.0662, Florida Statutes, is created
194| to read:

195 627. 0662 Excessive profits for residential property

196| insurance prohibited.--

197 (1) As used in this section, the term"residenti al

198| property insurance" neans coverage under s. 627.4025.

199 (2) Each residential property insurer shall file with the

200 Ofice of Insurance Regulation, prior to July 1 of each year on

201| forns adopted by the Financial Services Comr ssion, the
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202| following data for residential property insurance business in

203| this state. The data must include both voluntary and joi nt

204| underwriting association business, as foll ows:

205 (a) Cal endar-year earned premnm um

206 (b) Accident-year incurred | osses and | oss adj ust nent
207| expenses.

208 (c) The adm nistrative and selling expenses incurred in

209| this state or allocated to this state for the cal endar year.

210 (d) Policyhol der dividends incurred during the applicable

211| cal endar year.

212 (3)(a) Excessive profit has been realized if there has

213| been an underwiting gain for the 10 nost recent cal endar-

214| accident years conbined which is greater than the antici pated

215| underwriting profit plus 5 percent of earned prem uns for those

216| cal endar-acci dent years.

217 (b) As used in this subsection with respect to any 10-year

218| period, the term"anticipated underwiting profit" neans the sum

219| of the dollar anpunts obtained by nultiplying, for each rate

220 filing of the insurer group in effect during such period, the

221| earned prem uns applicable to such rate filing during such

222| period by the percentage factor included in such rate filing for

223| profit and contingenci es, such percentage factor having been

224| determned with due recognition to investnent incone fromfunds

225| generated by business in this state. Separate cal cul ati ons need

226| not be made for consecutive rate filings containing the same

227| percentage factor for profits and contingencies.

228 (4) Each property insurer shall also file a schedul e of

229| residential property insurance loss in this state and | oss

230| adjustnent experience for each of the 10 nbst recent accident
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231| years. The incurred | osses and | oss adj ust nent expenses shall be

232| valued as of March 31 of the year following the close of the

233| accident year, developed to an ultinate basis, and at nine 12-

234| nonth intervals thereafter, each developed to an ultimate basi s,

235| to the extent that a total of three evaluations is provided for

236| each accident year. The first year to be so reported shall be

237| accident year 2005, such that the reporting of 10 accident years

238 will not take place until accident years 2013 and 2014 have

239| becone avail abl e.

240 (5) Each insurer group's underwiting gain or |loss for

241| each cal endar-accident year shall be conputed as follows: the

242| sum of the accident-year incurred | osses and | oss adj ust nent

243| expenses as of March 31 of the follow ng year, devel oped to an

244| ultimate basis, plus the adnm nistrative and selling expenses

245| incurred in the cal endar year, plus policyhol der dividends

246| applicable to the cal endar year, shall be subtracted fromthe

247| cal endar-year earned premumto determne the underwiting gain

248( or | oss.

249 (6) For the 10 npbst recent cal endar-accident years, the

250 underwiting gain or |oss shall be conpared to the anti ci pated

251 underwiting profit.

252 (7) If the residential property insurer has realized an

253| excessive profit, the office shall order a return of the

254| excessive anpbunts to policyholders after affording the insurer

255| an opportunity for hearing and ot herwi se conplying with the

256| requirenents of chapter 120. Such excessive amounts shall be

257| refunded to policyholders in all instances unl ess the insurer

258| affirmatively denpnstrates to the office that the refund of the
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259| excessive anpbunts will render the insurer or a nenber of the
260| insurer group financially inpaired or will render it insolvent.
261 (8) The excessive anpbunt shall be refunded to

262| policyholders on a pro rata basis in relation to the final

263| conpilation year earned premuns to the voluntary residentia

264| property insurance policyhol ders of record of the insurer group

265| on Decenber 31 of the final conpilation year.

266 (9) Any return of excessive profits to policyhol ders under

267| this section shall be provided in the formof a cash refund or a

268| credit towards the future purchase of insurance.

269 (10)(a) Cash refunds to policyholders nay be rounded to

270 the nearest doll ar

271 (b) Data in required reports to the office nay be rounded

272 to the nearest doll ar

273 (c) Rounding, if elected by the insurer group, shall be

274| applied consistently.

275 (11)(a) Refunds to policyholders shall be conpl eted as
276 follows:

277 1. If the insurer elects to nake a cash refund, the refund

278| shall be conpleted within 60 days after entry of a final order

279| determ ning that excessive profits have been realized; or

280 2. If the insurer elects to nake refunds in the formof a

281| credit to renewal policies, such credits shall be applied to

282| policy renewal prem umnotices which are forwarded to insureds

283| nore than 60 cal endar days after entry of a final order

284| determ ning that excessive profits have been realized. If an

285 insurer has nade this election but an insured thereafter cancels

286| his or her policy or otherwise allows the policy to term nate,
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287| the insurer group shall nake a cash refund not |ater than 60

288| days after termnation of such coverage.

289 (b)  Upon conpletion of the renewal credits or refund

290| paynents, the insurer shall imediately certify to the office

291| that the refunds have been nmde.

292 (12) Any refund or renewal credit made pursuant to this

293| section shall be treated as a policyhol der dividend applicable

294| to the year in which it is incurred, for purposes of reporting

295| under this section for subseqguent years.

296 Section 6. Section 627.41491, Florida Statutes, is created
297| to read:
298 627.41491 Full disclosure of insurance information.--The

299| Ofice of Insurance Regul ation shall provide health care

300| providers with a conparison of the rate in effect for each notor

301| vehicle insurer and residential property insurer. Such rate

302| conparison chart shall be made avail able to the public through

303| the Internet and other commonly used neans of distribution no

304 later than July 1 of each year

305 Section 7. Section 627.41493, Florida Statutes, is created
306| to read:

307 627.41493 Insurance rate rollback. --

308 (1) For any coverage for notor vehicle or residential

309| property insurance subject to this chapter issued or renewed on

310| or after July 1, 2004, every insurer shall reduce its charges to

311| levels that are at | east 20 percent | ess than the charges for

312| the sane coverage that were in effect on January 1, 2002.
313 (2) Between July 1, 2004, and July 1, 2005, rates and
314| premuns reduced pursuant to subsection (1) may only be

315| increased if the director of the Ofice of |Insurance Regul ati on
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316| finds, after a hearing, that a nbtor vehicle insurer or

317| residential property insurer is unable to earn a fair rate of
318| return.

319 (3) Any separate affiliate of an insurer is subject to the

320| provisions of this section.
321 Section 8. Section 627.41494, Florida Statutes, is created
322| to read:

323 627.41494 Consuner participation in rate review--

324 (1) Upon the filing of a proposed rate change by an
325| insurer under s. 627.062 or s. 627.0651, the director of the

326| Ofice of Insurance Regul ation shall require the insurer to give

327| notice to the public and to the insureds or associati ons of

328| insureds naking the filing.

329 (2) The office shall nmake the rate filing available for

330 public inspection. If the rate filing results in a statew de

331| average increase of 10 percent or greater and any insureds or

332| associations of insureds filing the proposed rate change request

333| the director of the Ofice of Insurance Regulation to hold a

334| hearing within 30 days after the mailing of the notification of

335 the proposed rate changes to the insureds, the director shall

336| hold a hearing within 30 days after such request. Any consuner

337| advocacy group or the Public Counsel under chapter 350 may

338| participate in such hearing, and the office shall adopt rules

339| governing such participation

340 Section 9. Section 627.747, Florida Statutes, is created

341| to read:

342 627. 747 (Good driver discount plan.--

343 (1) Any rate, rating schedule, or rating nanual for the

344 liability, personal injury protection, and collision coverages
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345| of a notor vehicle insurance policy filed with the office nust

346| provide for an appropriate reduction in prem um charges as to

347| such coverages based on the following factors in decreasing

348| order of inportance:

349 (a) The insured's driving safety record.

350 (b) The nunber of mles he or she drives annually.

351 (c) The nunber of years of driving experience the insured
352| has had.

353 (d) Oher factors that the office adopts by rule and that

354| have a substantial relationship to the risk of |oss. The rul es

355| shall set forth the respective weight to be given each factor in

356 determ ning autonobile rates and prem uns. Notw t hst andi ng any

357| other law, the use of any criterion w thout approval constitutes

358| wunfair discrimnation.

359 (2) Each person who neets the criteria in subsection (1)

360| shall be qualified to purchase a good driver discount policy

361| fromthe insurer of his or her choice. An insurer may not refuse

362 to offer and sell a good driver discount policy to any person

363| who neets the standards of this section

364 (3) Any discount of 10 percent or |ess used by an insurer

365| is presunmed appropriate unl ess credi ble data denpnstrate

366 ot herwi se.

367 Section 10. Section 627.062, Florida Statutes, is anmended
368| to read:

369 627. 062 Rate standards; prior rate approval. --

370 (1) The rates for all classes of insurance to which the

371| provisions of this part are applicable shall be set by the

372| director of the Ofice of Insurance Regul ati on and nay not be

373| excessive, inadequate, or unfairly discrimnatory.
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374 (2) As to all such classes of insurance:

375 (a) Insurers or rating organizations shall apply for

376| establish—and-use rates, rating schedules, or rating nmanuals to
377| allowthe insurer a reasonable rate of return on such classes of
378| insurance witten in this state. A copy of rates, rating

379| schedules, rating nmanuals, premumcredits or discount

380| schedul es, and surcharge schedul es, and changes thereto, nust
381| shall be filed with the Ofice of Insurance Regul ati on under—one
382| of the following procedures—

383 +—H the filingi+s—rade at | east 90 days before the

384| proposed effective date. and The filing may s not be

385| inplenented during the effHice-s revi ew ef—thefi+-ng and any

386| proceeding and judicial revi ew—thepr—such—fHitHng—shall—be

387 : e “ tilina. ’ .

388
389
390| receipt—oft-the filing—The notice of intent to approve-and-the
391 . . . . .

392
393
394 | corrections—ornotificationto-the insurer by the office of its
305 o S . .

396
397
398
399
400 2—Hthe filingt+snot—made in-accordance with -the
401 o -

402
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403 . H n H n H H

404 i i - e

405| ah—order—by the office to returnto policyholders portions—of
406| ratesfound-to be excessive,—asprovidedinparagraph—{h)—
407 (b) Wthin a reasonable tine after Upen receiving a rate

408| filing, the Ofice of Insurance Regulation shall reviewthe rate
409| filing and establish a rate or rate schedul e that te—determne
410| +H—a+rate is not excessive, inadequate, or unfairly

411| discrimnatory. In making that determ nation, the office shall,
412| in accordance with generally accepted and reasonabl e actuari al
413| techniques, consider the follow ng factors:

414 1. Past and prospective | oss experience within and w thout
415| this state.

416 2. Past and prospective expenses.

417 3. The degree of conpetition anong insurers for the risk
418| insured.

419 4. Investnent incone reasonably expected by the insurer,

420| consistent with the insurer's investnent practices, from

421| investable premuns anticipated in the filing, plus any other
422| expected inconme fromcurrently invested assets representing the
423| anount expected on unearned prem umreserves and | 0ss reserves.
424 The office eomm-ssion may adopt rules utilizing reasonabl e

425| techniques of actuarial science and economcs to specify the
426| manner in which insurers shall cal culate investnment incone

427| attributable to such classes of insurance witten in this state
428| and the manner in which such investnent income shall be used in
429| the calculation of insurance rates. Such manner shal

430| contenplate all owances for an underwiting profit factor and

431| full consideration of investnment income which produce a
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432| reasonable rate of return; however, investnment inconme from
433| invested surplus shall not be considered.
434 5. The reasonabl eness of the judgnment reflected in the
435| filing.
436 6. D vidends, savings, or unabsorbed prem um deposits

437| allowed or returned to Florida policyhol ders, nenbers, or

438 subscri bers.

439 7. The adequacy of |oss reserves.

440 8. The cost of reinsurance.

441 9. Trend factors, including trends in actual |osses per
442| insured unit for the insurer nmaking the filing.

443 10. Conflagration and catastrophe hazards, if applicable.
444 11. A reasonable margin for underwiting profit and

445| contingenci es.

446 12. The cost of nedical services, if applicable.

447 13. Oher relevant factors which inpact upon the frequency
448| or severity of clainms or upon expenses.

449 (c) In the case of fire insurance rates, consideration
450| shall be given to the availability of water supplies and the
451| experience of the fire insurance business during a period of not
452| less than the nost recent 5-year period for which such

453| experience is avail able.

454 (d) If conflagration or catastrophe hazards are given

455| consideration by an insurer inits rates or rating plan,

456| including surcharges and discounts, the insurer shall establish
457| a reserve for that portion of the premiumallocated to such

458| hazard and shall nmaintain the premumin a catastrophe reserve.
459 Any renoval of such premuns fromthe reserve for purposes

460| other than paying clainms associated with a catastrophe or
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461| purchasing reinsurance for catastrophes shall be subject to

462| approval of the office. Any ceding comm ssion received by an
463| insurer purchasing reinsurance for catastrophes shall be placed
464| in the catastrophe reserve.

465 (e) After consideration of the rate factors provided in
466| paragraphs (b), (c), and (d), the Ofice of Insurance Regul ation
467| shall set an appropriate rate that is not a—+ate+aybefoundby
468| the office to be excessive, inadequate, or unfairly

469| discrimnatory based upon the foll owi ng standards:

470 1. Rates shall be deened excessive if they are likely to
471| produce a profit fromFlorida business that is unreasonably high
4721 in relation to the risk involved in the class of business or if
473| expenses are unreasonably high in relation to services rendered.
474 2. Rates shall be deened excessive if, anong other things,
475| the rate structure established by a stock insurance conpany

476| provides for repleni shnent of surpluses from prem uns, when the
477| replenishnment is attributable to investnent | osses.

478 3. Rates shall be deened inadequate if they are clearly
479| insufficient, together with the investnment incone attributable
480| to them to sustain projected |osses and expenses in the class
481| of business to which they apply.

482 4. Arating plan, including discounts, credits, or

483| surcharges, shall be deenmed unfairly discrimnatory if it fails
484| to clearly and equitably reflect consideration of the

485| policyholder's participation in a risk nmanagenment program

486| adopted pursuant to s. 627.0625.

487 5. A rate shall be deened i nadequate as to the prem um
488| charged to a risk or group of risks if discounts or credits are

489| allowed which exceed a reasonable reflection of expense savings
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490| and reasonably expected | oss experience fromthe risk or group

491| of risks.

492 6. A rate shall be deened unfairly discrimnatory as to a
493| risk or group of risks if the application of prem um discounts,
494| credits, or surcharges anong such risks does not bear a

495| reasonable relationship to the expected | oss and expense

496| experience anong the various ri sks.

497 (f) Inreviewing a rate filing, the office may require the
498| insurer to provide at the insurer's expense all information

499| necessary to evaluate the condition of the conpany and the

500 reasonabl eness of the filing according to the criteria

501 enunerated in this section.

502 (g) The office may at any tinme review a rate, rating

503| schedule, rating manual, or rate change; the pertinent records
504| of the insurer; and market conditions. |If the office finds on a

505( prelimnary basis that a rate may be excessive, inadequate, or

506| wunfairly discrimnatory, the office shall initiate proceedi ngs
507| to establish a new disapprove—the rate and shall se notify the
508| insurer. However, the office may not di sapprove as excessive any

509| rate that fer—which it has established giv+entinal approval—or
510 whi-ch—-has—been—deened—approved for a period of 1 year after the

511| effective date of the filing unless the office finds that a

512| material msrepresentation or material error was nmade by the
513| insurer or was contained in the filing. Upon being so notified,
514| the insurer or rating organization shall, within 60 days, file
515| with the office all information which, in the belief of the

516| insurer or organi zation, proves the reasonabl eness, adequacy,
517| and fairness of the rate or rate change. The office shal

518| establish an appropriate rate within a reasonable tine after
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519| receiving an issuye—a—notice—ofintenttoapprove—-or—ahnotice-of
520 i i

521 —thi ; insurer's initial response.

522 In such instances and in any adm ni strative proceeding rel ating
523| to the legality of any the rate, the insurer or rating

524| organization shall carry the burden of proof by a preponderance
525| of the evidence to showthat the rate is not excessive,

526| inadequate, or unfairly discrimnatory. Aferthe office

597 e . I I fve i I ’
508 i i o ’ | I T i ¢ hd I

529| potification—theinsurer—shall-not alter the rate-except—to

530| conformwith the office' s noticeuntil the earlierof 120 days
531 - . ‘ .

532
533

534 L . . il od | . b I
535 hibi Y od i I : I he| L :
536| the-increased rate is-belng-contested-

537 (h) After setting tatheeventthe office findsthat a new
538| rate or rate schedul e ehangeis—excessive—hadeguate—or

539| unfairly—di-serimnatory, the office shall issue an order ef

540| eisapproval specifying the that—a newrate or rate schedule and

541| which—responds—to the findings of the office be+filedbythe

542| inasurer. The order constitutes final agency action for purposes
543| of chapter 120. Fheofificeshallfurther order—for—anyuseand
544 o e . : _

545 : . . .

546
547
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548 £ £ i nd I . . | .
549| i i '
550
551
552

553 (1) Except as otherwi se specifically provided in this

554| chapter, the office may shalkl not prohibit any insurer,

555| including any residual market plan or joint underwiting

556| association, from paying acquisition costs based on the ful
557| anount of premum as defined in s. 627.403, applicable to any
558| policy, or prohibit any such insurer fromincluding the ful
559| amount of acquisition costs in a rate filing.

560
561| Fheprovisions—of This subsection does shal not apply to

562 workers' conpensation and enployer's liability insurance anrd—te
563| mptor—vehicle insurance.

564 (3)(a) For individual risks that are not rated in

565| accordance with the insurer's rates, rating schedules, rating
566 manuals, and underwiting rules filed with the office and which
567| have been submtted to the insurer for individual rating, the
568| insurer nust maintain docunentation on each risk subject to

569| individual risk rating. The docunentation nust identify the
570 naned insured and specify the characteristics and classification
571| of the risk supporting the reason for the risk being

572| individually risk rated, including any nodifications to existing
573| approved fornms to be used on the risk. The insurer nust

574 maintain these records for a period of at |least 5 years after

575| the effective date of the policy.
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576 (b) Individual risk rates and nodifications to existing

577| approved fornms are not subject to this part or part I, except
578| for paragraph (a) and ss. 627.402, 627.403, 627.4035, 627.404,
579| 627.405, 627.406, 627.407, 627.4085, 627.409, 627.4132,

580| 627.4133, 627.415, 627.416, 627.417, 627.419, 627.425, 627.426,
581| 627.4265, 627.427, and 627.428, but are subject to all other
582| applicable provisions of this code and rul es adopted thereunder.
583 (c) This subsection does not apply to private passenger
584| notor vehicle insurance.

585 (4) The establishnment of any rate, rating classification,
586| rating plan or schedule, or variation thereof in violation of
587| part I X of chapter 626 is also in violation of this section.

588 (5) Wth respect to a rate filing involving coverage of
589 the type for which the insurer is required to pay a

590| reinbursement premumto the Florida Hurricane Catastrophe Fund,
591 the insurer may fully recoup in its property insurance prem ums
592| any reinbursenent premuns paid to the Florida Hurricane

593| Catastrophe Fund, together with reasonabl e costs of other

594| reinsurance, but may not recoup reinsurance costs that duplicate
595 coverage provided by the Florida Hurricane Catastrophe Fund.

596 (6)(a) Underwriting rules not contained in rating nanual s

597| shall be filed for private passenger autonpbile insurance and

598| honeowners' insurance. AH-er—any—actionwthrespect—toarate
509| f£il I : , ﬁ

600 i : I , : T :

601 . . . . . .

602
603

604 o : b | || I ftice.
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605| arbitrator—selected by the insurer—and-an—arbitratorselected
606! ioi : .

607
608
609
610| regulatororregulatory bodyorof any insurer—regardlessof
611 whether—ornot the enployinginsurer does businessin-this

612| state—The office and the insurernust treat the decisionof the
613| arbitrators—as-the finalapproval—oflaratefiling—Costsof

614| arbitrationshall be paid by the insurer—

615 (b) The submi ssion of rates, rating schedules, or rating

616/ manuals to the Ofice of Insurance Regul ation by a |icensed

617| rating organization of which an insurer is a nenber or

618| subscriber is sufficient conpliance with this subsection for

619| such insurer to the extent that the i nsurer uses these rates,

620| rating schedules, and rating nanuals. Al such filed information

621| shall be available for public inspection at the office during
622| wusual business hours. Arbitration—under—this—subsectionshall—be

623| conducted pursuant—to-the procedures—specifiedin-ss—682-06-
624| 68210—FE+ther—partyrmay—applytothe ectreut—court—tovacateor
625| mpdify -the decision pursuant to-s.—682-13 or s 68214 The

626| comm-ssion-shalladopt—rules forarbitration under this

627| subsection—which rules may hotbe inconsistent—wth the

628 b . | Y : bi . oL :
629| January—1,19096-—

630 {ey—Upon—initiationof the arbitration process—the

631| i . . .

632
633
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634 bi £ 2il | lecisi it h 90 d :

635 initiationof the arbitration process—

636 (7)(a) The provisions of this subsection apply only with
637| respect to rates for nedical mal practice insurance and shal

638| control to the extent of any conflict with other provisions of
639| this section.

640 (b) Any portion of a judgnent entered or settlenent paid
641| as a result of a statutory or comon-|aw bad faith action and
642| any portion of a judgnent entered which awards punitive damges
643| against an insurer may not be included in the insurer's rate
644| base, and shall not be used to justify a rate or rate change.
645| Any common-|law bad faith action identified as such, any portion
646| of a settlenent entered as a result of a statutory or comon-| aw
647| action, or any portion of a settlenment wherein an insurer agrees
648| to pay specific punitive damages may not be used to justify a
649| rate or rate change. The portion of the taxable costs and

650 attorney's fees which is identified as being related to the bad
651| faith and punitive damages in these judgnents and settlenents
652| may not be included in the insurer's rate base and may not be
653| utilized to justify a rate or rate change.

654 (c) Upon reviewing a rate filing and determ ni ng whet her
655| the rate is excessive, inadequate, or unfairly discrimnatory,
656| the office shall consider, in accordance with generally accepted
657| and reasonabl e actuarial techni ques, past and present

658| prospective |oss experience, either using | oss experience solely
659| for this state or giving greater credibility to this state's

660| |oss data after applying actuarially sound nethods of assigning
661| credibility to such data.
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662 (d) Rates shall be deened excessive if, anong ot her

663| standards established by this section, the rate structure

664| provides for replenishnment of reserves or surpluses from

665| prem uns when the replenishnent is attributable to investnent
666| | osses.

667 (e) The insurer nust apply a discount or surcharge based
668| on the health care provider's |oss experience or shall establish
669| an alternative nmethod giving due consideration to the provider's
670| |oss experience. The insurer nust include in the filing a copy
671| of the surcharge or discount schedule or a description of the
672| alternative nethod used, and nust provide a copy of such

673| schedule or description, as approved by the office, to

674| policyholders at the tinme of renewal and to prospective

675| policyholders at the tine of application for coverage.

676 (f) Each nedical mal practice insurer nust nmake a rate

677| filing under this section, sworn to by at |east two executive
678| officers of the insurer, at |east once each cal endar year.

679 (8)(a)l. No later than 60 days after the effective date of
680| nedical mal practice |egislation enacted during the 2003 Speci al
681| Session D of the Florida Legislature, the office shall calcul ate

682| a presuned factor that reflects the inpact that the changes

683| contained in such legislation will have on rates for nedical
684| mal practice insurance and shall issue a notice inform ng al
685| insurers witing medical mal practice coverage of such presuned

686| factor. In determning the presuned factor, the office shall use
687| generally accepted actuarial techniques and standards provided
688| in this section in determ ning the expected inpact on | osses,
689| expenses, and investnent incone of the insurer. To the extent

690| that the operation of a provision of nedical malpractice
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691| |egislation enacted during the 2003 Speci al Session D of the

692| Florida Legislature is stayed pending a constitutional

693| challenge, the inpact of that provision shall not be included in
694| the calculation of a presunmed factor under this subparagraph.
695 2. No later than 60 days after the office issues its

696| notice of the presuned rate change factor under subparagraph 1.
697| each insurer witing nmedical mal practice coverage in this state
698| shall submt to the office a rate filing for nmedical mal practice
699| insurance, which will take effect no later than January 1, 2004,
700| and apply retroactively to policies issued or renewed on or

701| after the effective date of nedical nalpractice |egislation

702| enacted during the 2003 Special Session D of the Florida

703| Legislature. Except as authorized under paragraph (b), the

704| filing shall reflect an overall rate reduction at |east as great
705| as the presuned factor determ ned under subparagraph 1. Wth
706| respect to policies issued on or after the effective date of

707| such legislation and prior to the effective date of the rate
708| filing required by this subsection, the office shall order the
709| insurer to nake a refund of the anpbunt that was charged in

710| excess of the rate that is approved.

711 (b) Any insurer or rating organization that contends that
712| the rate provided for in paragraph (a) is excessive, inadequate,
713| or unfairly discrimnatory shall separately state inits filing
714| the rate it contends is appropriate and shall state with

715| specificity the factors or data that it contends should be

716| considered in order to produce such appropriate rate. The

717| insurer or rating organization shall be permtted to use all of
718| the generally accepted actuarial techniques provided in this

719| section in making any filing pursuant to this subsection. The
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720| office shall review each such exception and approve or

721| disapprove it prior to use. It shall be the insurer's burden to
722| actuarially justify any deviations fromthe rates required to be
723| filed under paragraph (a). The insurer naking a filing under

724| this paragraph shall include in the filing the expected inpact
725| of nmedical mal practice | egislation enacted during the 2003

726| Special Session D of the Florida Legislature on |osses,

727| expenses, and rates.

728 (c) If any provision of nedical nalpractice |egislation
729| enacted during the 2003 Special Session D of the Florida

730| Legislature is held invalid by a court of conpetent

731| jurisdiction, the office shall permt an adjustnent of al

732| medical malpractice rates filed under this section to reflect
733| the inpact of such holding on such rates so as to ensure that
734| the rates are not excessive, inadequate, or unfairly

735| discrimnatory.

736 (d) Rates approved on or before July 1, 2003, for nedical
737| mal practice insurance shall remain in effect until the effective
738| date of a newrate filing approved under this subsection.

739 (e) The calculation and notice by the office of the

740| presuned factor pursuant to paragraph (a) is not an order or

741| rule that is subject to chapter 120. If the office enters into a
742| contract with an independent consultant to assist the office in
743| calculating the presunmed factor, such contract shall not be

744| subject to the conpetitive solicitation requirenents of s.

745 287.057.

746 Section 11. Paragraph (c) of subsection (1) and paragraph
747| (c) of subsection (3) of section 627.0628, Florida Statutes, are

748| anmended to read:
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749 627.0628 Fl orida Conm ssion on Hurricane Loss Projection
750 Met hodol ogy. --
751 (1) LEG SLATIVE FI NDI NGS AND | NTENT. - -
752 (c) It is the intent of the Legislature to create the

753| Florida Conm ssion on Hurricane Loss Projection Methodol ogy as a
754| panel of experts to provide the nost actuarially sophisticated
755| quidelines and standards for projection of hurricane | osses

756| possible, given the current state of actuarial science. It is
757| the further intent of the Legislature that such standards and
758| guidelines nmust be used by the State Board of Administration in
759| devel oping rei nmbursenent premumrates for the Florida Hurricane
760| Catastrophe Fund~ and, subject to paragraph (3)(c), may be used

761| by insurers inrate filings under s. 627.062 unless the way in
762| which such standards and gui delines were applied by the insurer
763| was erroneous, as shown by a preponderance of the evidence.

764 (3) ADOPTI ON AND EFFECT OF STANDARDS AND GUI DELI NES. - -
765 (c) Wth respect to arate filing under s. 627.062, an
766| insurer may enploy actuarial methods, principles, standards,
767| nodels, or output ranges found by the comr ssion to be accurate
768| or reliable to determ ne hurricane |oss factors for use in a
769| rate filing under s. 627.062, which findings and factors are
770 adm ssible and relevant in consideration of a rate filing by the
771| office or in any arbitration or adm nistrative or judicial

772| review. However, such findings and factors are not adm ssible

773 and relevant in consideration of a rate filing unless the office

774| has access to all factors and assunptions that were used in

775| devel oping the actuarial nethods, principles, standards, nodel s,

776| or output ranges found by the conm ssion to be accurate or
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reliable, and the office is not precluded from di scl osi hg such

information in a rate proceedi ng.
Section 12. This act shall take effect QOctober
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