Florida Senate - 2004 CS for SB 1152

By the Cormittee on Criminal Justice; and Senator Peaden

307-1318-04

1 A bill to be entitled

2 An act relating to firearmrecords; creating s.

3 790. 335, F.S.; providing legislative findings

4 and intent; prohibiting the knowing and willfu

5 creation or mmintenance of any list, record, or

6 registry of privately owned firearns or any

7 list, record, or registry of the owners of

8 those firearns; providing exceptions; providing

9 crimnal penalties for a violation of the act;

10 providing for the inposition of civil fines on

11 certain governnental entities; authorizing the

12 Attorney General to enforce the civil penalties
13 agai nst governnental agencies; requiring the

14 state attorney to vigorously prosecute crimna

15 violators of this act; prohibiting the

16 expendi ture of public funds for defense counse

17 for persons charged with a violation of this

18 act; providing exceptions; requiring |libera

19 construction of the act; providing for
20 application to records al ready in existence;
21 providing an effective date.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. Section 790.335, Florida Statutes, is
26 | created to read:
27 790.335 Prohibition of registration of firearns. --
28 (1) LEG SLATI VE FI NDI NGS AND | NTENT. - -
29 (a) The Legislature finds and decl ares that:
30 1. The right of individuals to keep and bear arns is
31 | guarant eed under both the Second Amendnent to the United
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States Constitution and s. 8, Art. | of the State

Consti tution.

2. Alist, record, or registry of legally owned

firearnms or lawabiding firearmowners is not a | aw

enforcenent tool and can becone an instrunent for profiling,

har assi ng, or abusing |law abiding citizens based on their

choice to own a firearm and exercise their Second Anendnent

right to keep and bear arns as guaranteed under the United

States Constitution. Further, such a list, record, or registry

has the potential to fall into the wong hands and becone a

shopping list for thieves.

3. Alist, record, or registry of legally owned

firearnms or lawabiding firearmowners is not a tool for

fighting terrorism but rather is an instrunent that can be

used as a neans to profile innocent citizens and to harass and

abuse Anerican citizens based solely on their choice to own

firearnms and exercise their Second Anendnent right to keep and

bear arnms as guaranteed under the United States Constitution

4, Law abiding firearm owners whose nanes have been

illegally recorded in a list, record, or registry are entitled

to redress.
(b) The Legislature intends through the provisions of

this section to:

1. Protect the right of individuals to keep and bear

arns as guarant eed under both the Second Anendnment to the
United States Constitution and s. 8, Art. | of the State
Constitution.

2. Protect the privacy rights of law abiding firearm

owners.
(2) PROH BITIONS. --No state governnental agency or
| ocal governnent, special district, or other politica
2
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subdi vi sion or official, agent, or enployee of such state or

ot her governnental entity or any other person, public or

private, shall knowingly and willfully keep or cause to be

kept any list, record, or registry of privately owned firearns

or any list, record, or registry of the owners of those

firearns.
(3) EXCEPTIONS. --The provisions of this section shal
not apply to:

(a) Records of firearns which have been used in

committing any crine.

(b) Records relating to any person who has been

convicted of a crine.

(c) Records of firearns that have been reported stol en

which are retained for a period not in excess of 30 days after

such firearnms are recover ed.

(d) Firearmrecords that nust be retained by firearm

deal ers under federal |aw, including copies of such records

transnitted to | aw enforcenent agencies. However, no state

governnental agency or |ocal governnent, special district, or

other political subdivision or official, agent, or enployee of

such state or other governnental entity or any other person

private or public, shall accunul ate, conpile, conputerize, or

ot herwi se collect or convert such witten records into any

formof list, registry, or database for any purpose.

(e)1. Records kept pursuant to the recordkeepi ng

provi sions of s. 790.065; however, nothing in this section

shal |l be construed to authorize the public rel ease or

i nspection of records that are nade confidential and exenpt
fromthe provisions of s. 119.07(1) by s. 790.065(4)(a).
2. Nothing in this paragraph shall be construed to

all ow the mmintaining of records containing the nanes of
3
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purchasers or transferees who receive uni que approval nunbers

or the maintaining of records of firearmtransactions.

(f) Firearmrecords required by chapters 538 and 539.

1. Electronic firearmrecords held pursuant to chapter

538 may only be kept by a secondhand deal er for 30 days after

the date of the purchase of the firearmby the secondhand

deal er.
2. Electronic firearmrecords held pursuant to chapter

539 may only be kept by a pawnbroker for 30 days after the

expiration of the loan that is secured by a firearm

3. Except as required by federal |law, any firearm

records kept pursuant to chapter 538 or chapter 539 shall not,

at any tine, be electronically transferred to any public or

private entity, agency, business, or enterprise, nor shall any

such records be copied or transferred for purposes of

accunul ation of such records into lists, registries, or

dat abases.
4. Notwithstandi ng subparagraph 3., secondhand deal ers

and pawnbrokers nmay electronically submt firearmtransaction

records to the appropriate | aw enforcenent agenci es as

required by chapters 538 and 539; however, the | aw enforcenent

agencies may not electronically submt such records to any

ot her person or entity and nust destroy such records within 30

days after receipt of such records.

(g) Records kept by the Departnent of Law Enforcenent

of NCIC transactions to the extent required by federal |aw and

a log of dates of requests for crimnal history record checks,

uni que approval and nonapproval nunbers, |icense

identification nunbers, and transacti on nunbers correspondi ng

to such dates.
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(h) Records of an insurer which, as a condition to

providi ng i nsurance agai nst theft or loss of a firearm

identify such firearm Such records may not be sol d,

commingled with records relating to other firearns, or

transferred to any other person or entity. The insurer nay not

keep a record of such firearmnore than 60 days after the

policy of insurance expires or after notification by the

insured that the insured is no | onger the owner of such

firearm
(i) Lists of custoners of a firearmdeal er retained by

such deal er, provided that such lists do not disclose the

particular firearns purchased. Such lists, or any parts

t hereof, nmay not be sold, conmingled with records relating to

other firearns, or transferred to any ot her person or entity.

(j) Sales receipts retained by the seller of firearns

or by a person providing credit for such purchase, provided

that such receipts shall not serve as or be used for the

creation of a database for registration of firearns.

(k) Personal records of firearns nmmintai ned by the

owner of such firearns.

(1) Records mmintai ned by a busi ness which stores or

acts as the selling agent of firearns on behalf of the | awful

owner of the firearns.

(m Menbership lists of organi zations conprised of

firearm owners.

(n) Records nmintai ned by an enpl oyer or contracting

entity of the firearns owned by its officers, enployees, or

agents, if such firearns are used in the course of business

perforned on behal f of the enpl oyer.
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1 (0) Records nmmintained pursuant to s. 790.06 by the

2 | Departnent of Agriculture and Consunmer Services of a person

3| who was a licensee within the prior 2 years.

4 (4) PENALTIES. - -

5 (a) Any person who violates a provision of this

6| section commits a felony of the third degree, punishable as

7| provided in s. 775.082 or s. 775.083.

8 (b) Except as required by the provisions of s. 16,

9| Art. | of the State Constitution or the Sixth Anmendnent to the
10| United States Constitution, no public funds shall be used to
11 | defend the unl awful conduct of any person charged with a

12 | violation of this section, unless the charges agai nst such

13 | person are dism ssed or such person is deternined to be not
14 | guilty at trial

15 (c) The governnental entity, or the designee of such
16 | governnental entity, in whose service or enploy a list,

17 | record, or registry was conpiled in violation of this section
18 | may be assessed a fine of not nore than $5 mllion, if the

19 | court determines that the evidence shows that the |ist,
20 | record, or registry was conpiled or maintained with the
21 | knowl edge or conplicity of the managenent of the governnental
22 | entity. The Attorney CGeneral may bring a civil cause of action
23| to enforce the fines assessed under this paragraph
24 (d) The state attorney in the appropriate jurisdiction
25| shall investigate conplaints of crimnal violations of this
26 | section and, where evidence indicates a violation nay have
27 | occurred, shall vigorously prosecute violators.
28 (5) LIBERAL CONSTRUCTI ON. --This section shall be
29 | liberally construed to effectuate its renedial and deterrent
30 | pur poses.
31
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1 Section 2. Any list, record, or registry maintained or
2 | under construction on the effective date of this act shall be
3| destroyed, unless prohibited by law, within 60 cal endar days
4| after this act becones |aw. Thereafter, failure to destroy any
5] such list, record, or registry may result in prosecution under
6| this act.
7 Section 3. This act shall take effect upon becoming a
8| I aw
9

10 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

11 CONNITTEEBSE%gngUTE FOR

12

13 ] - The "whereas" clauses are deleted fromthe bill

14 | - The Legislative Findings in Section 1 are anended by the

15 F2ca7d, Jor OFeyi Sty of Il rent mowAeroors & Ul oPation of

t he cohstitutlpnaIY protected right to keep and bear
16 arns and the right Yo privacy.
17 | - Section 1 is further anended to require the proof of a
knowing and willful violation of the |ist-keeping

18 prohi bition set forth in the bil

19

20

21

22

23

24

25

26

27

28

29

30

31
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