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SENATE AMENDVENT
Bill No. CS for CSfor CS for SB 1184
Amendment No. ~ Barcode 482310

CHAMBER ACTI ON
Senat e House

3/ AD 2R
04/ 23/ 2004 05:13 PM

Senat or Canpbel | moved the follow ng amendnent :

Senate Amendnent (with title anendnent)
On page 22, line 16, through

page 24, line 17, delete those |ines

and insert:

(5) "Departnent” neans the Departnent of Business and

Pr of essi onal Requl ati on

(6)5r "Devel oper" means a person or entity that:
(a) Ceates the community served by the association
or
(b) Succeeds to the rights and liabilities of the
person or entity that created the community served by the
associ ation, provided that such is evidenced in witing.

(7) "Dvision" neans the Division of Florida Land

Sal es, Condom ni uns, and Mobile Hones in the Departnent of

Busi ness and Prof essi onal Requl ati on

(8) 6> "Governing docunents" means:

(a) The recorded declaration of covenants for a
community, and all duly adopted and recorded anendnents,
1
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suppl ements, and recorded exhibits thereto; and
(b) The articles of incorporation and byl aws of the

homeowner s’ associ ati on, and any duly adopted anendnents
t her et o.

(9) A "Honmeowners' association" or "association"
nmeans a Fl orida corporation responsible for the operation of a
community or a nobile home subdivision in which the voting
nmenbership is nade up of parcel owners or their agents, or a
conbi nation thereof, and in which nmenbership is a mandatory
condition of parcel ownership, and which is authorized to
i mpose assessnents that, if unpaid, may becorme a lien on the
parcel . The term "honeowners' association" does not include a
communi ty devel oprment district or other simlar special taxing
district created pursuant to statute.

(10) 8y "Menber" neans a nenber of an association, and
may include, but is not limted to, a parcel owner or an
associ ation representing parcel owners or a conbination

thereof . _and includes any person or entity obligated by the

gover ni ng docunents to pay an assessnent or anenity fee.

(11){9)y "Parcel"™ means a platted or unplatted |ot,

tract, unit, or other subdivision of real property within a
community, as described in the declaration

(a) Wich is capable of separate conveyance; and

(b) O which the parcel owner, or an association in
whi ch the parcel owner nmust be a nenber, is obligated:

1. By the governing docunents to be a nenber of an
associ ation that serves the comunity; and

2. To pay to the honeowners' association assessnents
that, if not paid, may result in a lien

(12) 36y "Parcel owner" means the record owner of

legal title to a parcel
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(13) 3+ "Voting interest” means the voting rights
distributed to the nmenbers of the homeowners' association
pursuant to the governing docunents.

Section 13. Subsections (1), (2), (3), and (4) of
section 720.302, are anended to read:
720. 302 Purposes, scope, and application.--

(1) The purposes of this chapter ss—+%26-361+—+26-312

are to give statutory recognition to corporations not for
profit that operate residential communities in this state, to
provi de procedures for operati ng homeowners' associations, and
to protect the rights of association menbers w thout unduly
impairing the ability of such associations to performtheir
functi ons.

(2) The Legislature recognizes that it is not in the
best interest of honeowners' associations or the individua
associ ation nenbers thereof to create or inpose a bureau or
ot her agency of state governnent to regulate the affairs of

honmeowners' associ ations. However, in accordance with s.

720.311, the Legislature finds that honmeowners' associ ations

and their individual nenbers will benefit froman expedited

alternative process for resolution of election and recal

di sputes and presuit nedi ation of other disputes involving

covenant enforcenent and aut horizes the departnent to hear

adm ni ster, and determ ne these disputes as nore fully set

forth in this chapter. Further, the Legislature recognizes

that certain contract rights have been created for the benefit
of homeowners' associations and nmenbers thereof before the
effective date of this act and that ss. 720.301-720.501 sS—
1263061726312 are not intended to inpair such contract

rights, including, but not limted to, the rights of the

devel oper to conplete the community as initially contenpl ated
3
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(3) This chapter does Seeti-onrs—726—364+—726—312—do not

apply to:

(a) A community that is conposed of property primarily
i ntended for commercial, industrial, or other nonresidentia
use; or

(b) The commercial or industrial parcels in a
comunity that contains both residential parcels and parcels
i ntended for commercial or industrial use.

(4) This chapter does Seet+ens—+26—3061+—+26—312—¢do not

apply to any association that is subject to regul ati on under
chapter 718, chapter 719, or chapter 721; or to any
nonmandat ory associ ation forned under chapter 723.

Section 14. Section 720.303, Florida Statutes, is
amended to read:

720. 303 Association powers and duties; meetings of
board; official records; budgets; financial reporting;
association funds; recalls.--

(1) POAERS AND DUTI ES. -- An associ ati on whi ch operat es

a community as defined in s. 720.301, must be operated by an
association that is a Florida corporation. After Cctober 1
1995, the association nust be incorporated and the initial
gover ni ng docunents nust be recorded in the official records
of the county in which the commnity is |ocated. An
associ ati on nay operate nmore than one comrunity. The officers
and directors of an association have a fiduciary relationship
to the nmenbers who are served by the association. The powers
and duties of an association include those set forth in this
chapter and, except as expressly linmted or restricted in this
chapter, those set forth in the governing docunents. After
control of the association is obtained by nenbers unit—ewrers
ot her than the devel oper, the association may institute,

4
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mai ntain, settle, or appeal actions or hearings in its nane on
behal f of all nmenbers concerning matters of common interest to
the nmenbers, including, but not linited to, the common areas;
roof or structural conponents of a building, or other

i nprovenents for which the association is responsible;

mechani cal, electrical, or plunbing el enents serving an

i mprovenent or building for which the association is
responsi bl e; representations of the devel oper pertaining to
any existing or proposed commonly used facility; and
protesting ad val oremtaxes on commonly used facilities. The
associ ation nmay defend actions in em nent domain or bring

i nverse condemation actions. Before commencing litigation
agai nst any party in the name of the association involving
anounts in controversy in excess of $100,000, the association
nmust obtain the affirmative approval of a majority of the
voting interests at a neeting of the menbership at which a
guorum has been attai ned. This subsection does not limt any
statutory or common-law right of any individual menber or
class of menmbers to bring any action without participation by
t he associ ation. A nenber does not have authority to act for
t he association by virtue of being a menber. An association
may have nore than one class of nenbers and may issue

nenbership certificates. An association of 15 or fewer parce

owners may enforce only the requirenents of those deed

restrictions established prior to the purchase of each parce

upon an affected parcel owner or owners.

(2) BOARD MEETI NGS. - -

(a) A neeting of the board of directors of an
associ ati on occurs whenever a quorum of the board gathers to
conduct associ ation business. Al mneetings of the board nust
be open to all nenbers except Eor nmeet i ngs between the board
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and its attorney with respect to proposed or pending
litigation where the contents of the discussion would
ot herwi se be governed by the attorney-client privilege.

(b) Menbers have the right to attend all neetings of

the board and to speak on any matter placed on the agenda by

petition of the voting interests for at least 3 mnutes. The

associ ation may adopt witten reasonabl e rul es expandi ng the

right of nmenbers to speak and governing the freguency,

duration, and other nmanner of nenber statenents, which rules

nust be consistent with this paragraph and may include a

sign-up sheet for nenbers wishing to speak. Notw t hstandi ng

any other |law_the requirenent that board neetings and

comittee neetings be open to the nenbers is inapplicable to

neeti ngs between the board or a conmttee and the

association's attorney, with respect to neetings of the board

hel d for the purpose of discussing personnel matters.

(c) The bylaws shall provide for giving notice to

parcel owners and nenbers of all board neetings and, if they

do not do so, shall be deened to provide the follow ng:

1. Notices of all board neetings nust be posted in a
conspi cuous place in the community at |east 48 hours in
advance of a neeting, except in an energency. In the
alternative, if notice is not posted in a conspicuous place in
the community, notice of each board neeting nust be nuailed or
delivered to each nmenber at |east 7 days before the neeting,
except in an emergency. Notwithstanding this general notice
requirenment, for comunities with nore than 100 nenbers, the
byl aws nmay provide for a reasonable alternative to posting or
mai | ing of notice for each board neeting, including
publication of notice, provision of a schedul e of board
nmeeti ngs, or the conspi cuous pgsting and repeated broadcasting
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of the notice on a closed-circuit cable television system
serving the homeowners' association. However, if broadcast
notice is used in lieu of a notice posted physically in the
community, the notice nust be broadcast at |east four tines
every broadcast hour of each day that a posted notice is
ot herwi se required. Wen broadcast notice is provided, the
noti ce and agenda must be broadcast in a manner and for a
sufficient continuous length of tine so as to all ow an average
reader to observe the notice and read and conprehend the
entire content of the notice and the agenda. The byl aws or
armended byl aws may provide for giving notice by electronic
transm ssion in a manner authorized by |aw for neetings of the
board of directors, conmittee neetings requiring notice under
this section, and annual and special neetings of the nenbers;
however, a nmenber must consent in witing to receiving notice
by el ectroni c transm ssion

2. An assessnment may not be levied at a board neeting
unl ess the notice of the neeting includes a statenent that
assessnments wi |l be considered and the nature of the

assessnents. Witten notice of any neeting at which special

assessnents will be considered or at which anmendnents to rules

regardi ng parcel use will be considered nust be mail ed,

delivered, or electronically transmtted to the nenbers and

parcel owners and posted conspicuously on the property or

broadcast on closed-circuit cable television not |ess than 14

days before the neetinaq.

3. Directors may not vote by proxy or by secret ball ot
at board neetings, except that secret ballots nay be used in
the election of officers. This subsection also applies to the
neetings of any commttee or other simlar body, when a fina
decision will be nade regarding the expenditure of association
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funds, and to any body vested with the power to approve or

di sapprove architectural decisions with respect to a specific
parcel of residential property owned by a menber of the
comuni ty.

(d) 1f 20 percent of the total voting interests

petition the board to address an item of busi ness, the board

shall at its next reqular board neeting or at a special

neeting of the board, but not |ater than 60 days after the

recei pt of the petition, take the petitioned itemup on an

agenda. The board shall give all nenbers notice of the neeting

at_ which the petitioned itemshall be addressed in accordance

with the 14-day notice requirenent pursuant to subparagraph 2.

Each nenber shall have the right to speak for at least 3

mnutes on each matter placed on the agenda by petition

provi ded that the nenber signs the sign-up sheet, if one is

provi ded, or submts a witten request to speak prior to the

neeting. G her than addressing the petitioned itemat the

neeting. the board is not obligated to take any other action

requested by the petition
(3) MNUTES. --Mnutes of all neetings of the nenbers

of an association and of the board of directors of an

associ ation must be maintained in witten formor in another
formthat can be converted into witten formwthin a
reasonable time. A vote or abstention fromvoting on each
matter voted upon for each director present at a board neeting
nmust be recorded in the m nutes.

(4) OFFI A AL RECCRLS. --The associ ation shall maintain
each of the follow ng itens, when applicable, which constitute
the official records of the association

(a) Copies of any plans, specifications, permts, and
warranties related to i nprovenents constructed on the common

8
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areas or other property that the association is obligated to
mai ntain, repair, or replace.

(b) A copy of the bylaws of the association and of
each anendrment to the byl aws.

(c) A copy of the articles of incorporation of the
associ ati on and of each amendnent thereto.

(d) A copy of the declaration of covenants and a copy
of each amendment thereto.

(e) A copy of the current rules of the honmeowners
associ ation

(f) The mnutes of all neetings of the board of
directors and of the menbers, which mnutes must be retained
for at |least 7 years.

(9) Acurrent roster of all nenbers and their nailing
addresses and parcel identifications. The association shal
also naintain the electronic nailing addresses and the nunbers
desi gnat ed by nenbers for receiving notice sent by electronic
transm ssi on of those menbers consenting to receive notice by
el ectronic transm ssion. The electronic mailing addresses and
nunbers provided by unit owners to receive notice by
el ectronic transm ssion shall be removed from associ ation
records when consent to receive notice by electronic
transmssion is revoked. However, the association is not
l'iable for an erroneous disclosure of the electronic mail
address or the nunber for receiving electronic transnission of
not i ces.

(h) Al of the association's insurance policies or a
copy thereof, which policies nust be retained for at |east 7
years.

(i) A-current copy of all contracts to which the
association is a party, includgng, without limtation, any
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nmanagenent agreenent, |ease, or other contract under which the
associ ation has any obligation or responsibility. Bids

recei ved by the association for work to be perforned nust also
be considered official records and nust be kept for a period
of 1 year.

(j) The financial and accounting records of the
associ ation, kept according to good accounting practices. Al
financial and accounting records nust be maintained for a
period of at least 7 years. The financial and accounting
records nust include:

1. Accurate, item zed, and detailed records of all
recei pts and expenditures.

2. A current account and a periodic staterment of the
account for each nmenber, designating the name and current
address of each menber who is obligated to pay assessnents,
the due date and anount of each assessnent or other charge
agai nst the nenber, the date and anount of each payment on the
account, and the bal ance due.

3. Al tax returns, financial statements, and
financial reports of the association

4. Any other records that identify, neasure, record,
or communi cate financial information.

(K) A copy of the disclosure summary described in s.

720.401(2).

(1) Al other witten records of the associ ation not

specifically included in the foregoing which are related to

the operation of the associ ation
(5) 1 NSPECTI ON AND COPYI NG OF RECORDS. - - The of fici al

records shall be maintained within the state and nmust be open
to inspection and avail abl e for photocopyi ng by nmenbers or
their authorized agents at reasonable tinmes and places within

10
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10 busi ness days after receipt of a witten request for
access. This subsection may be conplied with by having a copy
of the official records available for inspection or copying in

the community. |f the association has a photocopy nachi ne

avail abl e where the records are nmai ntained, it nust provide

parcel owners with copies on request during the inspection if

the entire request is limted to no nore than 25 pages.

(a) The failure of an association to provide access to
the records within 10 business days after receipt of a witten
request creates a rebuttable presunption that the association
willfully failed to conmply with this subsection

(b) A nenber who is denied access to official records
is entitled to the actual damages or m ni mum danages for the
association's willful failure to conply with this subsection
The mi ni rum danages are to be $50 per cal endar day up to 10
days, the calculation to begin on the 11lth business day after
recei pt of the witten request.

(c) The association may adopt reasonable witten rules

governing the frequency, time, |location, notice, records to be

inspected, and manner of inspections, but may not inpose a

requi renent that a parcel owner denonstrate any proper purpose

for the inspection, state any reason for the inspection, or

limt a parcel owner's right to inspect records to |l ess than

one 8-hour business day per nonth. The association anrg may

i npose fees to cover the costs of providing copies of the
official records, including, without limtation, the costs of

copyi ng. The association nmay charge up to 50 cents per page

for copies nade on the association's photocopier. |f the

associ ati on does not have a photocopy machi ne avail abl e where

the records are kept, or if the records requested to be copi ed

exceed 25 pages in length, the association nmay have copies
11
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nmade by an outsi de vendor and may charge the actual cost of

copyi ng. The associ ation shall maintain an adequate nunber of
copi es of the recorded governing docunents, to ensure their

availability to menbers and prospective menber s;—ant—+ay

I b I : . : ki

I I I el .
them Notwi thstanding the provisions of this paragraph, the

follow ng records shall not be accessible to nmenbers or parce

owners.

1. Any record protected by the lawer-client privilege

as described in s. 90.502 and any record protected by the

wor K- product _privilege, including, but not limted to, any

record prepared by an association attorney or prepared at the

attorney's express direction which reflects a nental

i npression, conclusion, litigation strateqy, or |egal theory

of the attorney or the associati on and was prepared

exclusively for civil or crimnal litigation or for

adversarial adm ni strative proceedi ngs or whi ch was prepared

in anticipation of immnent civil or crimnal litigation or

i mm nent adversarial adm nistrative proceedings until the

conclusion of the litigation or adversarial admnistrative

pr oceedi ngs.

2. Information obtained by an association in

connection with the approval of the | ease, sale, or other

transfer of a parcel

3. Disciplinary, health, insurance, and personne

records of the association's enpl oyees.

4. Medical records of parcel owners or comunity

residents.
(6) BUDCETS. --The associ ation shall prepare an annua
budget. The budget nust reflect the estinated revenues and

12
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expenses for that year and the estinmated surplus or deficit as
of the end of the current year. The budget rnust set out
separately all fees or charges for recreational aneniti es,

whet her owned by the association, the devel oper, or another
person. The association shall provide each nenber with a copy
of the annual budget or a witten notice that a copy of the
budget is avail abl e upon request at no charge to the nenber
The copy must be provided to the menber within the tine limts
set forth in subsection (5).

(7) FINANCI AL REPORTI NG - - The associ ati on shal |
prepare an annual financial report within 60 days after the
close of the fiscal year. The association shall, within the
time limts set forth in subsection (5), provide each nmenber
with a copy of the annual financial report or a witten notice
that a copy of the financial report is avail abl e upon request
at no charge to the nenber. Financial reports shall be

prepared as foll ows Fhe+inanecial—report—rust—eonsi-st—of
either:

(a) An association that nmeets the criteria of this

par agraph shall prepare or cause to be prepared a conplete set

of financial statenents in accordance with generally accepted

accounting principles. The financial statenments shall be based

upon the association's total annual revenues, as follows:

1. An association wWith total annual revenues of

$100, 000 or nore, but |ess than $200, 000, shall prepare

conpi |l ed financi al statenents.

2. An association with total annual revenues of at

| east $200,000, but less than $400,000., shall prepare revi ewed

financi al statenents.

3. An association with total annual revenues of

$400, 000 or nore shall prepare audited financial statenents.

13
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1. An association with total annual revenues of |ess

than $100,000 shall prepare a report of cash receipts and

expendi t ures. Fhe—areunt—ef—recerpts—and—expendi-tures—by
I e Fon:

2. An association in a community of fewer than 50

parcel s, regardl ess of the association's annual revenues, my

prepare a report of cash receipts and expenditures in lieu of

financial statements required by paragraph (a) unless the
governi ng _docunents provi de ot herw se. Fhe—begianri-ng—and
. b bad E o] aton:

3. A report of cash receipts and di sbursement nust

di scl ose the anount of receipts by accounts and receipt

classifications and the amount of expenses by accounts and

expense classifications, including, but not limted to, the

followi ng, as applicable: costs for security, professional

and nmanagenent fees and expenses: taxes; costs for recreation

facilities; expenses for refuse collection and utility

services; expenses for |awn care; costs for building

nmai nt enance _and repair; insurance costs:; adm nistrati on and

sal ary expenses:; and reserves if nmintai ned by the

associ ation

(c) If 20 percent of the parcel owners petition the

board for a level of financial reporting higher than that

required by this section, the association shall duly notice

and hold a neeting of nenbers within 30 days of receipt of the

petition for the purpose of voting on raising the |evel of

reporting for that fiscal year. Upon approval of a majority of
14
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the total voting interests of the parcel owners, the

associ ation shall prepare or cause to be prepared, shall anend

the budget or adopt a special assessnent to pay for the

financial report regardl ess of any provision to the contrary

in the governing docunents, and shall provide within 90 days

of the neeting or the end of the fiscal year, whichever occurs

|ater:

1. Conpiled, reviewed, or audited financia

statenments, if the association is otherwise required to

prepare a report of cash recei pts and expenditures:;

2. Reviewed or audited financial statenents, if the

association is otherwi se required to prepare conpil ed

financial statenents; or

3. Audited financial statenents if the association is

otherwi se required to prepare reviewed financial statenents.

(d) If approved by a majority of the voting interests

present at a properly called nmeeting of the association, an

associ ati on nay prepare or cause to be prepared:

1. A report of cash receipts and expenditures in lieu

of a conpiled, reviewed, or audited financial statenent:;

2. Avreport of cash receipts and expenditures or a

conpiled financial statenent in lieu of a reviewed or audited

financial statenent; or

3. Avreport of cash receipts and expenditures, a

conpiled financial statenent, or a reviewed financial

statenent in lieu of an audited financial statenent.

(8) ASSOC ATI ON FUNDS; COWM NGLI NG - -

(a) Al association funds held by a devel oper shall be
mai nt ai ned separately in the association's name. Reserve and
operating funds of the association shall not be comm ngl ed
prior to turnover except the association may jointly invest

15
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reserve funds; however, such jointly invested funds nust be
accounted for separately.

(b) No devel oper in control of a hormeowners
associ ation shall commngle any association funds with his or
her funds or with the funds of any ot her honeowners
associ ation or community association

(c) Association funds may not be used by a devel oper

to defend a civil or crimnal action, admnistrative

proceedi ng, or arbitration proceedi ng that has been filed

agai nst the devel oper or directors appointed to the

associ ation board by the devel oper, even when the subject of

the action or proceedi ng concerns the operation of the

devel oper-control |l ed associ ati on

(9) APPLICABILITY.--Sections 617.1601-617. 1604 do not

apply to a honeowners' association in which the menbers have
the inspection and copying rights set forth in this section
(10) RECALL OF D RECTCRS. - -

(a)1. Regardless of any provision to the contrary

contai ned in the governi ng docunents, subject to the

provi sions of s. 720.307 regarding transition of association

control, any nenber of the board or directors may be recalled

and renoved fromoffice with or without cause by a majority of

the total voting interests.

2. Wen the governing docunents, including the

declaration, articles of incorporation, or bylaws, provide

that only a specific class of nenbers is entitled to elect a

board director or directors, only that class of nmenbers may

vote to recall those board directors so el ected.

(b)1. Board directors nay be recalled by an agreenent

in witing or by witten ballot w thout a nenbership nmeeting.

The agreenment in witing or the witten ballots, or a copy
16
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thereof, shall be served on the association by certified mai

or by personal service in the nmanner aut horized by chapter 48

and the Florida Rules of Gvil Procedure.

2. The board shall duly notice and hold a neeting of

the board within 5 full business days after recei pt of the

agreenent in witing or witten ballots. At the neeting, the

board shall either certify the witten ballots or witten

agreenent to recall a director or directors of the board, in

whi ch case such director or directors shall be recalled

effective immedi ately and shall turn over to the board within

5 full business days any and all records and property of the

association in their possession, or proceed as described in

par agraph (d).

3. Wen it is deternmned by the departnent pursuant to

binding arbitration proceedings that an initial recall effort

was defective, witten recall agreenents or witten ballots

used in the first recall effort and not found to be defective

nay be reused in one subsequent recall effort. However, in no

event is a witten agreenent or witten ballot valid for nore

than 120 days after it has been signed by the nenber

4. Any rescission or revocation of a nenber's witten

recall ballot or agreenent nust be in witing and, in order to

be effective, nust be delivered to the associati on before the

association is served with the witten recall agreenents or

bal | ot s.

5. The agreenent in witing or ballot shall |ist at

| east as nmany possible replacenent directors as there are

directors subject to the recall, when at least a majority of

the board is sought to be recalled; the person executing the

recall instrunent nmay vote for as nmany repl acenent candi dat es

as there are directors subject to the recall.
17
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(c)1. If the declaration, articles of incorporation

or bylaws specifically provide, the nenbers nay al so recal

and renove a board director or directors by a vote taken at a

neeting. If so provided in the governi ng docunents, a speci al

neeting of the nenbers to recall a director or directors of

the board of administration may be called by 10 percent of the

voting interests giving notice of the neeting as required for

a neeting of nenbers, and the notice shall state the purpose

of the neeting. El ectronic transnm ssion may not be used as a

net hod of giving notice of a neeting called in whole or in

part for this purpose.

2. The board shall duly notice and hold a board

neeting within 5 full business days after the adjournnent of

the nenber neeting to recall one or nore directors. At the

neeting. the board shall certify the recall., in which case

such nmenber _or menbers shall be recalled effective i mediately

and shall turn over to the board within 5 full business days

any and all records and property of the association in their

possession, or shall proceed as set forth in subparagraph (d).

(d) 1If the board deternmnes not to certify the witten

agreenent _or witten ballots to recall a director or directors

of the board or does not certify the recall by a vote at a

neeting, the board shall, within 5 full business days after

the nmeeting, file with the departnent a petition for binding

arbitration pursuant to the applicable procedures in ss.

718.1255 and 718.112(2)(j) and the rul es adopted thereunder

For the purposes of this section, the nenbers who voted at the

neeti ng or who executed the agreenent in witing shal

constitute one party under the petition for arbitration. If

the arbitrator certifies the recall as to any director or

directors of the board, the recall will be effective upon
18
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nailing of the final order of arbitration to the associ ation

The director or directors so recalled shall deliver to the

board any and all records of the association in their

possession within 5 full business days after the effective

date of the recall.

(e) |If a vacancy occurs on the board as a result of a

recall and less than a mapjority of the board directors are

renoved, the vacancy may be filled by the affirmative vote of

a mpjority of the remmining directors, notw thstandi hg any

provision to the contrary contained in this subsection or in

the association docunents. |f vacancies occur on the board as

aresult of arecall and a majority or nore of the board

directors are renoved, the vacancies shall be filled by

nenbers voting in favor of the recall; if renoval is at a

neeting., any vacancies shall be filled by the nenbers at the

neeting. If the recall occurred by agreement in witing or by

witten ballot, nmenbers may vote for replacenent directors in

the sane instrunent in accordance with procedural rules

adopt ed by the division, which rules need not be consi stent

with this subsection.

(f) If the board fails to duly notice and hold a board

neeting within 5 full business days after service of an

agreenent in witing or within 5 full business days after the

adj ournnent _of the nenber recall neeting, the recall shall be

deened effective and the board directors so recalled shal

i medi ately turn over to the board all records and property of

the associ ati on.

(0) If a director who is renoved fails to relinquish

his or her office or turn over records as required under this

section, the circuit court in the county where the association

nai ntains its principal office may., upon the petition of the
19
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association, summarily order the director to relinquish his or

her office and turn over all association records upon

application of the association

(h) The minutes of the board neeting at which the

board deci des whether to certify the recall are an officia

associ ation record. The mnutes nust record the date and tine

of the neeting, the decision of the board, and the vote count

taken on each board nenber subject to the recall. In addition

when the board decides not to certify the recall, as to each

vote rejected, the mnutes nust identify the parcel nunber and

the specific reason for each such rejection

(i) Wien the recall of nore than one board director is

sought, the witten agreenent, ballot, or vote at a neeting

shall provide for a separate vote for each board director

sought to be recall ed.

Section 15. Section 720.304, Florida Statutes, is

anmended to read:
720.304 R ght of owners to peaceably assenbl e; display
of flag; SLAPP suits prohibited.--

(1) Al common areas and recreational facilities
serving any homeowners' association shall be available to
parcel owners in the honeowners' association served thereby
and their invited guests for the use intended for such comron
areas and recreational facilities. The entity or entities
responsi bl e for the operation of the common areas and
recreational facilities nay adopt reasonable rules and
regul ations pertaining to the use of such conmon areas and
recreational facilities. No entity or entities shal
unreasonably restrict any parcel owner's right to peaceably
assenble or right toinvite public officers or candidates for
public office to appear and speak in common areas and

20
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recreational facilities.

(2) Any hormeowner may display one portable, renovable

United States flag or official flag of the State of Florida in

a respectful nmanner, and on Arned Forces Day, Menorial Day,

Fl ag Day, | ndependence Day, and Veterans Day may display in a

respectful nmanner portable, renovable official flags, not

larger than 4 1/2 feet by 6 feet, which represents the United

States Arny, Navy, Air Force, Marine Corps, or Coast Quard,

regardl ess of any declaration rules or requirenments dealing
with flags or decorations.

(3) Any owner prevented fromexercising rights
guaranteed by subsection (1) or subsection (2) may bring an
action in the appropriate court of the county in which the
al l eged infringement occurred, and, upon favorable
adj udi cation, the court shall enjoin the enforcement of any
provi si on contai ned i n any honeowners' associ ati on docunent or
rule that operates to deprive the owner of such rights.

(4) It is the intent of the Legislature to protect the

right of parcel owners to exercise their rights to instruct

their representatives and petition for redress of grievances

before the various governnental entities of this state as

protected by the First Anendnent to the United States

Constitution and s. 5, Art. | of the State Constitution. The

Leqgi sl ature recogni zes that "Strategi c Lawsuits Agai nst Public

Partici pation" or "SLAPP' suits, as they are typically called

have occurred when nmenbers are sued by individuals, business

entities, or governnental entities arising out of a parce

owner's appearance and presentati on before a governnenta

entity on matters related to the honeowners' associ ation

However, it is the public policy of this state that governnent

entities, business organi zations, and individuals not engage
21
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in SLAPP suits because such actions are inconsistent with the

right of parcel owners to participate in the state's

institutions of governnent. Therefore, the Leqgislature finds

and declares that prohibiting such lawsuits by government al

entities, business entities, and individuals agai nst parce

owners who address matters concerni ng their honmeowners

association will preserve this fundanental state policy,

preserve the constitutional rights of parcel owners, and

assure the continuation of representative governnment in this

state. It is the intent of the lLegislature that such lawsuits

be expeditiously disposed of by the courts.

(a) As used in this subsection, the term "qgovernnental

entity" means the state, including the executive, legislative,

and judicial branches of governnment, the independent

establishnents of the state, counties, nmunicipalities,

districts, authorities, boards, or conm Ssions, or _any

agenci es of these branches which are subject to chapter 286.

(b) A governnental entity, business organization, or

individual in this state may not file or cause to be filed

through its enployees or agents any lawsuit, cause of action

claim cross-claim or counterclai magai nst a parcel owner

without nerit and sol ely because such parcel owner has

exercised the right to instruct his or her representatives or

the right to petition for redress of agrievances before the

various governnental entities of this state, as protected by

the First Arendnent to the United States Constitution and s.

5, Art. | of the State Constitution

(c) A parcel owner sued by a governnental entity,

busi ness organi zation, or individual in violation of this

section has a right to an expeditious resolution of a claim

that the suit is in violation of this section. A parcel owner
22
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nay petition the court for an order dismssing the action or

granting final judgnent in favor of that parcel owner. The

petitioner may file a notion for summary judgnent. together

with supplenental affidavits, seeking a deternmination that the

governnmental entity's, business organization's, or

individual's |awsuit has been brought in violation of this

section. The governnental entity, business organi zation, or

i ndi vidual shall thereafter file its response and any

suppl enental affidavits. As soon as practicable, the court

shall set a hearing on the petitioner's notion, which shall be

held at the earliest possible tine after the filing of the

governnmental entity's, business organization's or individual's

response. The court may award the parcel owner sued by the

governnental entity, business organi zati on, or individua

actual damages arising fromthe governnental entity's,

individual's, or business organi zation's violation of this

section. A court may treble the damages awarded to a

prevai ling parcel owner and shall state the basis for the

trebl e danages award in its judgnent. The court shall award

the prevailing party reasonable attorney's fees and costs

incurred in connection with a claimthat an action was filed

in violation of this section

(d) Honeowners' associations may not expend

association funds in prosecuting a SLAPP suit agai nst a parcel

owner .

(5)(a) Any parcel owner may construct an access ranp

if a resident or occupant of the parcel has a nedi ca

necessity or disability that requires a ranp for egress and

i ngress under the foll owi ng conditions:

1. The ranp nust be as unobtrusive as possible, be

designed to blend in aesthetically as practicable, and be
23
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reasonably sized to fit the intended use.

2. Plans for the ranp nust be submitted in advance to

the honeowners' associ ation. The associati on nmay nake

reasonabl e requests to nodify the design to achi eve

architectural consistency with surroundi ng structures and

surf aces.

(b) The parcel owner nust subnit to the association an

affidavit froma physician attesting to the nedi cal necessity

or disability of the resident or occupant of the parce

requiring the access ranp. Certification used for s. 320.0848

shall be sufficient to neet the affidavit requirenent.

(6)  Any parcel owner may display a sign of reasonabl e

size provided by a contractor for security services within 10

feet of any entrance to the hone.

Section 16. Subsection (2) of section 720.305, Florida

Statutes, is amended to read:

720.305 oligations of menbers; remedies at law or in
equity; levy of fines and suspension of use rights; failure to
fill sufficient nunber of vacancies on board of directors to
constitute a quorum appointment of receiver upon petition of
any nenber. --

(2) If the governing docunents so provide, an
associ ati on may suspend, for a reasonable period of tine, the
rights of a menber or a nenber's tenants, guests, or invitees,
or both, to use common areas and facilities and may | evy
reasonabl e fines, not to exceed $100 per viol ation, against
any nenber or any tenant, guest, or invitee. A fine nay be
levied on the basis of each day of a continuing violation
with a single notice and opportunity for hearing, except that

no such fine shall exceed $1,000 in the aggregate unl ess

ot herwi se provided in the governing docunents. A fine shal
24
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not becone a lien against a parcel. In any action to recover a

fine, the prevailing party is entitled to collect its

reasonable attorney's fees and costs fromthe nonprevailing

party as determ ned by the court.

(a) A fine or suspension may not be inposed w thout
noti ce of at |east 14 days to the person sought to be fined or
suspended and an opportunity for a hearing before a committee
of at least three menbers appointed by the board who are not
officers, directors, or enployees of the association, or the
spouse, parent, child, brother, or sister of an officer,
director, or enployee. |If the committee, by najority vote,
does not approve a proposed fine or suspension, it may not be
i mposed.

(b) The requirenents of this subsection do not apply
to the inmposition of suspensions or fines upon any nenber
because of the failure of the nenber to pay assessnents or
ot her charges when due if such action is authorized by the
gover ni ng docunents.

(c) Suspension of comon-area-use rights shall not
inmpair the right of an owner or tenant of a parcel to have
vehi cul ar and pedestrian ingress to and egress fromthe
parcel, including, but not limted to, the right to park

Section 17. Section 720.3055, Florida Statutes, is
created to read:

720.3055 Contracts for products and services:; in

witing; bids; exceptions.--

(1) Al contracts as further described in this section

or_any contract that is not to be fully perforned within 1

vear after the naking thereof for the purchase, |ease, or

renting of materials or equipnent to be used by the

association in acconplishing its purposes under this chapter
25
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or _the governi ng docunents, and all contracts for the

provi sion of services, shall be in witing. If a contract for

the purchase, lease, or renting of materials or equipnent, or

for the provision of services, requires paynent by the

associ ation that exceeds 10 percent of the total annual budget

of the association, including reserves, the association nust

obtain conpetitive bids for the materials, equi pnent, or

services. Nothing contained in this section shall be construed

to require the association to accept the | owest bid.

(2)(a)1l. Notwithstanding the foregoing. contracts with

enpl oyees of the association, and contracts for attorney,

accountant, architect, comunity associ ati on _nanager,

engi neering, and | andscape architect services are not subject

to the provisions of this section

2. A contract executed before Cctober 1, 2004, and any

renewal thereof. is not subject to the conpetitive bid

requi renents of this section. If a contract was awarded under

the conpetitive bid procedures of this section, any renewal of

that contract is not subject to such conpetitive bid

requirenents if the contract contains a provision that allows

the board to cancel the contract on 30 days' notice

Material s, equi pnment, or services provided to an associ ation

under a | ocal governnent franchi se agreenent by a franchi se

hol der _are not subject to the conpetitive bid requirenents of

this section. A contract with a manager, if nade by a

conpetitive bid, may be nade for up to 3 years. An associ ation

whose decl aration or byl aws provide for conpetitive bidding

for services may operate under the provisions of that

declaration or bylaws in lieu of this section if those

provisions are not less stringent than the requirenments of

this section.
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(b) Nothing contained in this section is intended to

limt the ability of an association to obtain needed products

and services in _an _energency.

(c) This section does not apply if the business entity

with which the association desires to enter into a contract is

the only source of supply within the county serving the

associ ation

(d) Nothing contained in this section shall excuse a

party contracting to provi de mai nt enance or nanagenent

services fromconpliance with s. 720.309.

Section 18. Present subsections (5) through (8) of
section 720.306, Florida Statutes, are renunbered as
subsections (7) through (10), respectively, present subsection
(7) is anended, and new subsections (5) and (6) are added to
that section to read:

720.306 Meetings of menbers; voting and el ection
procedures; anmendnents. --

(5) NOTI CE OF MEETINGS. --The byl aws shall provide for

giving notice to nmenbers of all nenber neetings., and if they

do not do so shall be deened to provide the follow ng: The

associ ation shall give all parcel owners and nenbers actua

notice of all nenbership neetings, which shall be mail ed

delivered, or electronically transmtted to the nenbers not

| ess than 14 days prior to the neeting. Evidence of conpliance

with this 14-day notice shall be made by an affidavit executed

by the person providing the notice and filed upon execution

anong the official records of the association. In addition to

nai ling., delivering, or electronically transntting the notice

of any neeting, the association may, by reasonable rul e, adopt

a procedure for conspicuously posting and repeatedly

broadcasting the notice and the agenda on a closed-circuit
27
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cabl e tel evision system serving the associ ati on. Wen

broadcast notice is provided, the notice and agenda must be

broadcast in a manner _and for a sufficient continuous | ength

of tine so as to allow an average reader to observe the notice

and read and conprehend the entire content of the notice and

t he agenda.
(6) R GHT TO SPEAK. - - Menbers and parcel owners have

the right to attend all nenbership neetings and to speak at

any neeting with reference to all itens opened for discussion

or _included on the agenda. Notwi t hstandi ng any provision to

the contrary in the governi ng docunents or any rul es adopted

by the board or by the nenbershi p, a nenber and a parcel owner

have the right to speak for at least 3 mnutes on any item

provided that the menber or parcel owner subnmits a witten

reqguest to speak prior to the neeting. The associ ati on nay

adopt witten reasonabl e rul es governing the frequency,

duration, and other nmanner of nenber and parcel owner

statenents, which rules nust be consistent with this

par agraph.

(9 A ELECTIONS. --H ections of directors must be
conducted in accordance with the procedures set forth in the
gover ni ng docunents of the association. Al nenbers of the
association shall be eligible to serve on the board of
directors, and a nenber may nom nate hinself or herself as a
candidate for the board at a neeting where the electionis to
be hel d. Except as otherwi se provided in the governing
docunents, boards of directors nmust be elected by a plurality

of the votes cast by eligible voters. Any el ection dispute

bet ween a nmenber and an associ ation nust be submtted to

nmandatory binding arbitration with the division. Such

proceedi ngs shall be conducted in the nmanner provi ded by s.
28
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718. 1255 and the procedural rules adopted by the division
Section 19. Section 720.311, Florida Statutes, is

amended to read:
720.311 D spute resolution.--
(1) The Legislature finds that alternative dispute
resol ution has nade progress in reducing court dockets and
trials and in offering a nore efficient, cost-effective option

tolitigation. The filing of any petition for nediation or

arbitration provided for in this section shall toll the

applicable statute of |imtations. Any recall dispute filed

with the departnent pursuant to s. 720.303(10) shall be

conducted by the departnent in accordance with the provisions

of ss. 718.1255 and 718.112(2)(j) and the rules adopted by the

division. In addition, the departnent shall conduct nandatory

binding arbitration of election disputes between a nenber and

an _associ ation pursuant to s. 718.1255 and rul es adopt ed by

the division. Neither election disputes nor recall disputes

are eligible for nmediation; these disputes shall be arbitrated

by the departnent. At the concl usion of the proceedi ng, the

departnent _shall charge the parties a fee in an anount

adequate to cover all costs and expenses incurred by the

departnent in conducting the proceeding. Initially, the

petitioner shall remt a filing fee of at | east $200 to the

departnent. The fees paid to the departnent shall becone a

recoverable cost in the arbitration proceeding and the

prevailing party in an arbitrati on proceedi ng shall recover

its reasonable costs and attorney's fees in an anount found

reasonabl e by the arbitrator. The departnent shall adopt rules

to effectuate the purposes of this section

(2)(a) Disputes between an associ ati on and a parce

owner regarding use of or changes to the parcel or the comon
29
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areas and ot her covenant enforcenent di sputes, di sputes

regardi ng anendnents to the association docunents, di sputes

regardi ng neetings of the board and commttees appoi nted by

t he board, nenbership neetings not including el ection

neetings, and access to the official records of the

association shall be filed with the departnent for nandatory

nedi ati on before the dispute is filed in court. Mediation

proceedi ngs nmust be conducted in accordance with the

applicable Florida Rules of dvil Procedure, and these

proceedi ngs are privileged and confidential to the sane extent

as court-ordered nmediation. An arbitrator or judge nmay not

consider any infornmation or evidence arising fromthe

nedi ati on proceedi ng except in a proceeding to inpose

sanctions for failure to attend a nedi ati on sessi on. Persons

who are not parties to the dispute may not attend the

nedi ati on conference w thout the consent of all parties,

except for counsel for the parties and a corporate

representative designated by the associ ati on. Wien nedi ati on

is attended by a quorumof the board. such nediation is not a

board meeting for purposes of notice and participation set

forth in s. 720.303. The departnent shall conduct the

proceedi ngs through the use of departnent nediators or refer

the disputes to private nedi ators who have been duly certified

by the departnent as provided in paragraph (c). The parties

shall share the costs of nediation equally, including the fee

charged by the nediator, if any, unless the parties agree

otherwise. If a departnent nediator is used, the departnent

nay charge such fee as is necessary to pay expenses of the

nedi ation, including, but not limted to, the salary and

benefits of the nediator and any travel expenses incurred. The

petitioner shall initially file with the departnent upon
30
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filing the disputes, a filing fee of $200, which shall be used

to defray the costs of the nediation. At the conclusion of the

nedi ati on, the departnent shall charge to the parties, to be

shared equal |y unl ess otherwi se agreed by the parties, such

further fees as are necessary to fully reinburse the

departnent for all expenses incurred in the mediation

(b) If mediation as described in paragraph (a) is not

successful in resolving all issues between the parties, the

parties may file the unresol ved dispute in a court of

conpetent jurisdiction or elect to enter into binding or

nonbi ndi ng arbitrati on pursuant to the procedures set forth in

s. 718.1255 and rul es adopted by the division. with the

arbitration proceeding to be conducted by a depart nent

arbitrator or by a private arbitrator certified by the

departnent. If all parties do not agree to arbitration

proceedi ngs followi ng an unsuccessful nedi ation, any party nay

file the dispute in court. Afinal order resulting from

nonbi nding arbitration is final and enforceable in the courts

if a conplaint for trial de novo is not filed in a court of

conpetent jurisdiction within 30 days after entry of the

order.

(c) The departnent shall develop a certification and

training programfor private nediators and private arbitrators

whi ch shall enphasi ze experi ence and expertise in the area of

the operation of community associations. A nediator or

arbitrator shall be certified by the departnent only if he or

she has attended at | east 20 hours of training in nediation or

arbitration, as appropriate, and only if the applicant has

nedi ated or arbitrated at | east 10 disputes involving

community associations within 5 years prior to the date of the

application, or has nediated or arbitrated 10 di sputes in any
31
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area wWithin 5 years prior to the date of application and has

conpl eted 20 hours of training in comunity association

disputes. In order to be certified by the departnent, any

nedi ator nust also be certified by the Florida Suprene Court.

The departnent may conduct the training and certification

programwi thin the departnent or may contract with an outside

vendor to performthe training or certification. The expenses

of operating the training and certification and training

program shall be paid by the noneys and filing fees generated

by the arbitration of recall and el ection disputes and by the

nedi ati on of those disputes referred to in this subsection and

by the training fees.

(d) The nediation procedures provided by this

subsection may be used by a Florida corporation responsible

for the operation of a community in which the voting nenbers

are parcel owners or their representatives, in which

nenbership in the corporation is not a mandatory condition of

parcel ownership, or which is not authorized to i npose an

assessnent _that may becone a lien on the parcel

(3) The department shall devel op an educati on program

to assi st honeowners, associ ations, board nenbers, and

nmanagers i n_understandi ng and i ncreasi ng awar eness of the

operation of honeowners' associations pursuant to chapter 720

and in understanding the use of alternative dispute resol ution

techni ques in resolving di sputes between parcel owners and

associ ati ons or between owners. Such educati on program nay

include the devel oprrent of panphlets and other witten

instructional quides, the holding of classes and neetings by

depart nment enpl oyees or outside vendors, as the departnent

determ nes, and the creation and nmai ntenance of a website

containing instructional materials. The expenses of operating
32
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the education programshall be initially paid by the noneys

and filing fees generated by the arbitration of recall and

el ection disputes and by the nediation of those disputes

referred to in this subsection. At—any—tire—after—the—fHtHng
. : S : L Fatd

to—a—dispute—untder—ss—726-3061-726312—the—ecourt—rray—order
I I . Do i . .

(Redesi gnat e subsequent sections.)

TI'TLE AMENDMENT

And the title is amended as foll ows:

On page 2, line 27, after the first sem col on

insert:
provi ding definitions; prescribing a
| egi sl ative purpose of providing alternative
di spute resol ution procedures for disputes
i nvol ving el ections and recal ls; amendi ng s.
720.303, F.S.; prescribing the right of an
associ ation to enforce deed restrictions;
prescribing rights of nenbers and parcel owners
to attend and address associati on board
neetings and to have itens placed on an agenda;
prescribing additional requirenents for notice
of meetings; providing for additional nmaterials
to be maintained as records; providing
additional requirenments and limtations with
respect to inspecting and copyi ng records;

providing requirements with respect to
33
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financial statenents; providing procedures for
recall of directors; anending s. 720.304, F. S
prescri bing owners' rights with respect to flag
di splay; prohibiting certain | awsuits agai nst
parcel owners; providing penalties; allowing a
parcel owner to construct a ranp for a parce
resi dent who has a nedical need for a ranp
providing conditions; allow ng the display of a
security-services sign; anending s. 720. 305,
F.S.; providing that a fine by an associ ation
cannot becone a |ien against a parcel

providing for attorney's fees in actions to
recover fines; creating s. 720.3055, F.S.
prescri bing requirements for contracts for
products and services; anending s. 720. 306,
F.S.; providing for notice of and right to
speak at nmenber neetings; requiring election

di sputes between a nmenber and an association to
be submitted to nandatory binding arbitration
amending s. 720.311, F. S ; expanding

requi renents and guidelines with respect to
alternative dispute resol ution; providing
requirenents for mediation and arbitration

providing for training and education prograrns;

34
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