Florida Senate - 2004 SB 1208
By Senat or Wbster

9-904- 04 See HB 277
1 A bill to be entitled
2 An act relating to tineshare plans; anending s.
3 721.02, F.S.; revising language with respect to
4 | egi sl ative purpose under the Florida Vacation
5 Pl an and Ti nesharing Act; anending s. 721.03
6 F.S.; revising | anguage with respect to the
7 scope of the act to include reference to
8 personal property tineshare plans; anendi ng s.
9 721.05, F.S.; providing definitions; anending
10 S. 721.06, F.S.; revising | anguage with respect
11 to contracts for purchase of tinmeshare
12 interests to include provisions with respect to
13 personal property tineshare interests; anendi ng
14 S. 721.065, F.S.; revising | anguage with
15 respect to resal e purchase agreenents to
16 include reference to certain real property and
17 personal property tineshare plans; anending s.
18 721.07, F.S.; revising language with respect to
19 public offering statenents; anending s.
20 721.075, F.S.; revising | anguage with respect
21 to incidental benefits; requiring purchasers to
22 execute a statenent indicating the source of
23 the benefit; anmending s. 721.08, F.S.; revising
24 | anguage with respect to escrow accounts;
25 anmending s. 721.09, F.S.; revising | anguage
26 Wi th respect to reservation agreenents;
27 anmending s. 721.11, F. S.; revising | anguage
28 with respect to advertising materials;
29 correcting cross-references; anending s.
30 721.12, F.S.; providing for required
31 recordkeeping by the seller of a persona
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1 property tinmeshare plan; amending s. 721.13,

2 F.S.; revising | anguage with respect to

3 managenent; correcting a cross-reference;

4 anending s. 721.14, F.S.; providing that a

5 section of |aw governing the discharge of the

6 managi ng entity shall not apply with respect to
7 personal property tineshare plans; anendi ng s.
8 721.15, F.S.; revising language with respect to
9 assessnents for conmon expenses; anending s.

10 721.16, F.S.; providing that a section of |aw
11 governing certain |iens does not apply to

12 personal property tineshare plans; anending s.
13 721.17, F.S.; revising language with respect to
14 transfer of interest; anending s. 721.18, F. S
15 revising language with respect to exchange

16 prograns; anending s. 721.19, F.S.; including
17 reference to personal property tineshare

18 interests; anending s. 721.20, F.S., relating
19 to licensing requirenents; providing for the

20 application of certain provisions to persona

21 property tinmeshare plans; anending s. 721. 24,
22 F.S.; exenpting accommodations and facilities
23 of personal property tinmeshare plans froma

24 provi sion of |aw governing firesafety; anendi ng
25 s. 721.26, F.S.; revising | anguage with respect
26 to regul ation by the division; anending s.

27 721.52, F.S.; redefining the term"nultisite

28 ti meshare plan" and defining the terns

29 "nonspecific multisite tinmeshare plan" and

30 "specific multisite tineshare plan"; anendi ng
31 s. 721.53, F.S.; revising | anguage with respect
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to subordination instruments; anendi ng s.
721.54, F.S.; correcting a cross-reference;
anending s. 721.55, F.S.; providing reference
to filed rather than registered public offering
statenents; providing reference to nultisite

ti meshare plans; anmending s. 721.551, F. S
providing for reference to filed rather than
regi stered public offering statenments; anendi ng
s. 721.552, F.S.; providing reference to
multistate tinmeshare plans; anending s. 721. 56,
F.S.; providing reference to personal property
ti meshare plans; anmending s. 721.57, F.S.
revising language with respect to tineshare
estates in nultisite tinmeshare plans; anending
s. 721.84, F.S.; revising | anguage with respect
to appoi ntnent of a registered agent; anending
ss. 721.96 and 721.97, F.S.; including
reference to personal property tineshare

i nterests; anending ss. 475.011 and 718. 103,
F.S.; correcting cross-references; providing
for applicability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (1) and (5) of section 721.02,
Fl ori da Statutes, are anended to read
721.02 Purposes.--The purposes of this chapter are to:
(1) Gve statutory recognition to real property
ti meshare pl ans timesharing and personal property tinmeshare

pl ans ti+resharing in this the state.

3
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(5) Recognize that the tourismindustry in this state
is avital part of the state's econony; that the sale,
pronmotion, and use of tinmeshare plans is an energing, dynanic
segnent of the tourismindustry; that this segnment of the
tourismindustry continues to grow, both in volune of sales
and in conplexity and variety of product structure; and that a
uni form and consi stent nethod of regulation is necessary in
order to safeguard Florida's tourismindustry and the state's
econom ¢ well-being. In order to protect the quality of
Florida tinmeshare plans and the consunmers who purchase them
it is the intent of the Legislature that this chapter be
interpreted broadly in order to enconpass all forms of
timeshare plans with a duration of at |east 3 years that are
created with respect to accommopdations and facilities that are
located in the state or that are offered for sale in the state
as provided herein, including, but not limted to,
condom ni uns, cooperatives, undivided interest canpgrounds,
crui se ships, vessels, houseboats, and recreational vehicles

and other notor vehicles, and including vacation clubs,

nmul tisite vacation plans, and nmultiyear vacation and | odgi ng
certificates.

Section 2. Paragraph (d) is added to subsection (1) of
section 721.03, Florida Statutes, and subsection (8) of that
section, is anended to read:

721.03 Scope of chapter. --

(1) This chapter applies to all tineshare plans
consisting of nore than seven tineshare periods over a period
of at least 3 years in which the accompdati ons and
facilities, if any, are located within this state or offered
within this state; provided that:
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(d) For purposes of determning the termof the plan

the period of any automatic renewals shall be included, except
as provided in s. 721.52(4)(b).

(8) Wth respect to any personal property
acconmpdation—er—factHty—of—a ti meshare plan: whieh+s
st+tuated—upon

(a) This chapter applies only to personal property

timeshare plans that are offered in this state. ;-

(b) The division shall have the authority to adopt
rules interpreting and inplenmenting the provisions of this
chapter as they apply to any personal property tineshare plan

or any steh accommopdation or facility that is part of a

personal property tineshare plan offered in this state, or as

the provisions of this chapter they apply to any other | aws of

this state, of the several states, o of the United States, or
of any other jurisdiction,with respect to any persona

property tineshare plan or any stueh accommobdation or facility

that is part of a personal property tineshare plan offered in

this state.
(c) Any devel oper and any nmnagi ng entity of a

personal property tineshare plan nust subnmit to persona

jurisdiction in this state in a formsatisfactory to the

division at the tine of filing a public offering statenent.
Section 3. Section 721.05, Florida Statutes, is
amended to read:
721.05 Definitions.--As used in this chapter, the

term

(1) "Acconmopdation" neans any apartnment;condomn ni um
or cooperative unit, cabin, |odge, hotel or notel room
canpground, cruise ship cabin, houseboat or other vessel

recreational or other notor vehicle, or any er—othe+r private
5
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or comrercial structure which is sitdvated—on real or persona
property and desi gned for overni ght occupancy er—use by one or
nore individuals. The term does not include an incidental
benefit as defined in this section

(2) "Agreenent for deed" neans any witten contract
utilized in the sale of tineshare estates which provi des that
legal title will not be conveyed to the purchaser until the
contract price has been paid in full and the terns of paynent
of which extend for a period in excess of 180 days after
either the date of execution of the contract or conpletion of
construction, whi chever occurs |ater

(3) "Agreenent for transfer" nmeans any witten

contract utilized in the sale of personal property tineshare

interests which provides that legal title will not be

transferred to the purchaser until the contract price has been

paid in full and the ternms of paynent of which extend for a

period in excess of 180 days after either the date of

execution of the contract or conpletion of construction,

whi chever occurs |ater

(4) 3y "Assessnent” neans the share of funds required
for the paynent of common expenses which is assessed fromtine
to tinme agai nst each purchaser by the managing entity.

(5) 4y "dosing"” neans:

(a) For any plan selling tinmeshare estates, conveyance
of the legal or beneficial title to a tinmeshare estate as
evi denced by the delivery of a deed for conveyance of |ega
title, or other instrunment for conveyance of beneficial title,
to the purchaser or to the clerk of the court for recording or
conveyance of the equitable title to a tineshare estate as
evidenced by the irretrievable delivery of an agreenent for
deed to the clerk of the court for recording.

6
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(b) For any plan selling tineshare |icenses or
personal property tineshare interests, the final execution and

delivery by all parties of the | ast docunent necessary for
vesting in the purchaser the full rights available under the
pl an.
(6) £5) "Common expenses” neans:
(a) Those expenses, fees, or taxes properly incurred

for the maintenance, operation, and repair of the
accommpdations or facilities, or both, constituting the
ti meshare pl an.

(b) Any other expenses, fees, or taxes desighated as

commpn expenses in a tinmeshare instrunent.

(c) Any past due and uncoll ected ad val oremtaxes
assessed agai nst a tineshare devel opnent pursuant to s.

192. 037.
(7)t6) "Conpletion of construction" means:

(a)1. That a certificate of occupancy has been issued
for the entire building in which the tineshare unit being sold
is located, or for the inprovenent, or that the equival ent
aut hori zati on has been issued, by the governnental body having
jurisdiction; efr

2. In ajurisdictionin which no certificate of
occupancy or equival ent authorization is issued, that the
construction, finishing, and equi pping of the building or
i mprovenents according to the plans and specifications have
been substantially conpleted; or

3. Wth respect to personal property tineshare pl ans,

that all accommodati ons have been manufactured or built and

acquired or |eased by the devel oper, owners' association

nmanagi ng entity, trustee, or other person for the use of

purchasers as set forth in the tineshare instrunent; and
7
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(b) That all accommmpdations and facilities of the
timeshare plan are available for use in a manner identical in
all material respects to the manner portrayed by the
pronoti onal material, advertising, and filed registered public
of fering statenents.

(8) 7 "Conspi cuous type" neans:

(a) Type in upper and | ower case letters two point
sizes larger than the | argest nonconspi cuous type, exclusive
of headi ngs, on the page on which it appears but in at |east
10-point type; or

(b) \Where the use of 10-point type would be
i mpractical or inpossible with respect to a particul ar piece
of witten advertising material, a different style of type or
print nmay be used, so long as the print remmins conspi cuous
under the circunstances.

Wher e conspi cuous type is required, it nust be separated on
all sides fromother type and print. Conspicuous type nmay be
utilized in contracts for purchase or public offering
statenents only where required by law or as authorized by the
di vi si on.

(9)8)y "Contract” means any agreement conferring the
rights and obligations of a tinmeshare plan on the purchaser

(10) £9) "Devel oper" incl udes:

(a) A "creating devel oper," which neans any person who

creates the tineshare plan;

(b) A "successor devel oper," which neans any person
who succeeds to the interest of the persons in this subsection
by sale, |ease, assignnent, nortgage, or other transfer, but
the termincludes only those persons who offer tineshare
interests in the ordinary course of business; and

8
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1 (c) A "concurrent devel oper," which neans any person
2| acting concurrently with the persons in this subsection with
3| the purpose of offering tineshare interests in the ordinary
4 | course of business.

5 (d) The term "devel oper" does not include:

6 1. An owner of a tineshare interest who has acquired
7| the tineshare interest for his or her own use and occupancy
8| and who later offers it for resale; provided that a rebuttable
9 | presunption shall exist that an owner who has acquired nore
10 | than seven tineshare interests did not acquire themfor his or
11 | her own use and occupancy;

12 2. A managing entity, not otherw se a devel oper, that
13 | offers, or engages a third party to offer on its behalf,

14 | tinmeshare interests in a tineshare plan which it manages,

15| provided that such offer conplies with the provisions of s.
16 | 721. 065;

17 3. A person who owns or is conveyed, assigned, or

18 | transferred nore than seven tineshare interests and who

19 | subsequently conveys, assigns, or transfers all acquired
20| tinmeshare interests to a single purchaser in a single
21 | transaction, which transaction nmay occur in stages; or
22 4. A person who has acquired or has the right to
23 | acquire nore than seven tineshare interests froma devel oper
24 | or other interestholder in connection with a | oan
25| securitization, conduit, or simlar financing arrangenent
26 | transacti on and who subsequently arranges for all or a portion
27 | of the timeshare interests to be offered by one or nore
28 | devel opers in the ordinary course of business on their own
29 | behal ves or on behal f of such person
30 (e) A successor or concurrent devel oper shall be
31| exenpt fromany liability inuring to a predecessor or

9
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concurrent devel oper of the sane tineshare plan, except as
provided in s. 721.15(7), provided that this exenption shal
not apply to any of the successor or concurrent devel oper's
responsibilities, duties, or liabilities with respect to the
ti meshare plan that accrue after the date the successor or
concurrent devel oper becane a successor or concurrent
devel oper, and provided that such transfer does not constitute
a fraudulent transfer. In addition to other provisions of |aw,
a transfer by a predecessor devel oper to a successor or
concurrent devel oper shall be deened fraudulent if the
predecessor devel oper nmade the transfer:

1. Wth actual intent to hinder, delay, or defraud any
purchaser or the division; or

2. To a person that would constitute an insider under
S. 726.102(7).

The provisions of this paragraph shall not be construed to
relieve any successor or concurrent devel oper fromthe
obligation to conply with the provisions of any applicable
ti meshare instrument.

(11) 36y "Division" neans the Division of Florida Land
Sal es, Condomi ni ums, and Mobil e Hones of the Departnent of
Busi ness and Professional Regul ation.

(12) 31y "Enrol |l ed" neans paid nenbership in an
exchange program or nenbership in an exchange program
evi denced by witten acceptance or confirnmation of nenbership.

(13) (32) "Escrow account" neans an account established
solely for the purposes set forth in this chapter with a
financial institution |located within this state.

(14) (33) "Escrow agent" includes only:

10
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(a) A savings and | oan associ ation, bank, trust
conpany, or other financial institution, any of which nust be
|located in this state and any of which nust have a net worth
in excess of $5 nillion

(b) An attorney who is a nmenber of The Florida Bar or
his or her law firm

(c) Areal estate broker who is |icensed pursuant to
chapter 475 or his or her brokerage firm or

(d) A title insurance agent that is |icensed pursuant
to s. 626.8417, a title insurance agency that is |icensed
pursuant to s. 626.8418, or a title insurer authorized to
transact business in this state pursuant to s. 624.401

(15) 34y "Exchange conpany" neans any person owning or
operating, or owning and operating, an exchange program

(16) (15) "Exchange progrant neans any nethod,
arrangenent, or procedure for the voluntary exchange of the
right to use and occupy accommobdations and facilities anong
purchasers. The term does not include the assignnment of the
right to use and occupy accomodations and facilities to
purchasers pursuant to a particular nultisite tinmeshare plan's
reservation system Any nethod, arrangenent, or procedure that
ot herwi se neets this definition, wherein the purchaser's total
contractual financial obligation exceeds $3,000 per any
i ndividual, recurring tinmeshare period, shall be regulated as
a multisite tinmeshare plan in accordance with part I1.

(17)¢36) "Facility" neans any anenity, including any
structure, furnishing, fixture, equipnent, service
i nprovenent, or real or personal property, inproved or
uni mproved, other than an the accommodati on of the tineshare
pl an, which is nade available to the purchasers of a tinmeshare

11
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pl an. The term does not include an incidental benefit as
defined in this section
(18) "Filed public offering statenent” neans a public

offering statenent that has been filed with the division
pursuant to s. 721.07(5) or s. 721.55.
(19) x4 "Incidental benefit" means an accommopdati on

product, service, discount, or other benefit which is offered
to a prospective purchaser of a tineshare plan or to a
purchaser of a tineshare plan prior to the expiration of his
or her initial 10-day voidability period pursuant to s.
721.10; which is not an exchange program as defined in
subsection(16) {*5); and which conplies with the provisions

of s. 721.075. The termshall not include an offer of the use
of the accommpdations and facilities of the timeshare plan on
a free or discounted one-tine basis.

(20) £38) "I ndependent," for purposes of determ ning
eligibility of escrow agents and trustees pursuant to s.
721.03(7), means that:

(a) The escrow agent or trustee is not a relative, as
described in s. 112.3135(1)(d), or an enpl oyee of the
devel oper, seller, or nanaging entity, or of any officer,
director, affiliate, or subsidiary thereof.

(b) There is no financial relationship, other than the
payment of fiduciary fees or as otherwise provided in this
subsection, between the escrow agent or trustee and the
devel oper, seller, or nmanaging entity, or any officer,
director, affiliate, or subsidiary thereof.

(c) Conpensation paid by the devel oper to an escrow
agent or trustee for services rendered shall not be paid from
funds in the escrow or trust account unless and until the
devel oper is otherwise entitled to receive the di sbursenent of

12
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such funds fromthe escrow or trust account pursuant to this
chapter.

(d) A person shall not be disqualified to serve as an
escrow agent or a trustee solely because of the foll ow ng:

1. A nonenpl oyee, attorney-client relationship exists
bet ween t he devel oper and the escrow agent or trustee;

2. The escrow agent or trustee provi des brokerage
services as defined by chapter 475 for the devel oper

3. The escrow agent or trustee provides the devel oper
wi th routine banking services which do not include
construction or receivables financing or any other |ending
activities; or

4. The escrow agent or trustee perforns closings for
t he devel oper or seller or issues owner's or lender's title
i nsurance conmitnents or policies in connection with such
cl osi ngs.

(21) (19 "Interesthol der” means a devel oper, an owner

of the underlying fee or owner of the underlying persona

property, a nortgagee, judgnent creditor, or other lienor, or
any ot her person having an interest in or lien or encunbrance
agai nst the accommpdations or facilities of the tinmeshare

pl an.

(22) 26> "Managi ng entity" neans the person who
operates or mmintains the tinmeshare plan pursuant to s.
721.13(1).

(23) 2%y "Menorandum of agreenent” nmeans a witten
docurment, in a recerdable formsufficient to permt the
docunent to be recorded or otherwise filed in the appropriate

public records and to provide constructive notice of its

contents under applicable | aw, which includes the nanes of the

seller and the purchasers, a |legal description of the
13

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2004 SB 1208
9-904-04 See HB 277

1| tinmeshare property or other sufficient description for a

2 | personal property tineshare plan,and all tinmeshare interests

3| to be included in such docunent, and a description of the type
4| of tinmeshare interest H—eense sold by the seller

5 (24) 22y "Ofer to sell,” "offer for sale,"” "offered

6| for sale,"” or "offer" neans the solicitation, advertisenent,

7 | or inducenent, or any other nethod or attenpt, to encourage

8 | any person to acquire the opportunity to participate in a

9| tinmeshare plan.

10 (25) £23) "One-to-one purchaser to acconmodation ratio”
11 | neans the ratio of the nunber of purchasers eligible to use

12 | the acconmopdations of a timeshare plan on a given day to the
13 | nunber of accommobdati ons available for use within the plan on
14 | that day, such that the total nunber of purchasers eligible to
15| use the accommodati ons of the tinmeshare plan during a given

16 | cal endar year never exceeds the total nunber of acconmopdations
17 | available for use in the tineshare plan during that year. For
18 | purposes of calcul ation under this subsection, each purchaser
19 | nust be counted at | east once, and no individual tinmeshare

20| unit may be counted nore than 365 tines per cal endar year (or
21| nore than 366 tines per |eap year). A purchaser who is

22 | delinquent in the paynent of tineshare plan assessnents shal
23| continue to be considered eligible to use the accommpdati ons
24 | of the tinmeshare plan for purposes of this subsection

25 | notwi t hstandi ng any application of s. 721.13(6).

26 (26) 24y "Owner of the underlying fee" or "owner of

27 | the underlying personal property"neans any person having an

28 | interest in the real property or personal property conprising
29 | or underlying the acconmpdations or facilities of a the

30| tinmeshare plan at or subsequent to the tine of creation of the
31| tinmeshare plan.
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(27) £25) "Omners' associ ation"” neans an the
associ ation nmade up of all owners of tineshare interests in a

ti meshare plan, including devel opers and purchasers of such &

ti meshare pl an who—have—purehased—tirweshare—estates

(28) "Personal property tineshare interest" neans a

right to occupy an acconmodation |ocated on or in or conprised

of personal property that is not permanently affixed to rea

property, whether or not coupled with a beneficial or

ownership interest in the accombpdati ons or personal property.

(29)(26) "Public offering statenent” means the witten
materials describing a single-site tineshare plan or a
multisite tineshare plan, including a text and any exhibits
attached thereto as required by ss. 721.07, 721.55, and
721.551. The term"public offering statenment” shall refer to
both a filed registered public offering statenent and a
purchaser public offering statenent.

(30) £2#) "Purchaser” neans any person, other than a
devel oper, who by neans of a voluntary transfer acquires a
l egal or equitable interest in a tineshare plan other than as
security for an obligation.

(31) (28) "Purchaser public offering statement” neans
that portion of the filed registered public offering statenent
whi ch nust be delivered to purchasers pursuant to s. 721.07(6)
or s. 721.551.

o : hi b has | L it h

thvi-stofr—purstant—to—s—7F2+-045—o6+—s—72+55-
(32) (36> "Regul ated short-term product” neans a

contractual right, offered by the seller, to use

accommpdati ons of a tineshare plan or other accomvbdati ons,
provi ded that:
15
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(a) The agreenent to purchase the short-termright to
use is executed in this state on the sane day that the
prospective purchaser receives an offer to acquire an interest
in a tinmeshare plan and does not execute a purchase contract,
after attending a sales presentation; and

(b) The acquisition of the right to use includes an
agreenent that all or a portion of the consideration paid by
the prospective purchaser for the right to use will be applied
to or credited against the price of a future purchase of a
timeshare interest, or that the cost of a future purchase of a
timeshare interest will be fixed or locked in at a specified
pri ce.

(33) 31 "Seller" neans any devel oper or any other

person, or any agent or enployee thereof, who offers tinmeshare
interests in the ordinary course of business. The term
"seller" does not include:

(a) An owner of a tineshare interest who has acquired
the tinmeshare interest for his or her own use and occupancy
and who later offers it for resale; provided that a rebuttable
presunption shall exist that an owner who has acquired nore
than seven tineshare interests did not acquire themfor his or
her own use and occupancy;

(b) A managing entity, not otherwi se a seller, that
offers, or engages a third party to offer on its behal f,
timeshare interests in a tinmeshare plan which it nanages,
provided that such offer conplies with the provisions of s.
721. 065;

(c) A person who owns or is conveyed, assigned, or
transferred nore than seven tineshare interests and who
subsequently conveys, assigns, or transfers all acquired

16
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timeshare interests to a single purchaser in a single
transaction, which transaction nmay occur in stages; or

(d) A person who has acquired or has the right to
acquire nore than seven tineshare interests froma devel oper
or other interestholder in connection with a | oan
securitization, conduit, or simlar financing arrangenent and
who subsequently arranges for all or a portion of the
timeshare interests to be offered by one or nore devel opers in
the ordinary course of business on their own behal ves or on
behal f of such person

(34)32) "Tineshare estate" nmeans a right to occupy a
timeshare unit, coupled with a freehold estate or an estate
for years with a future interest in a tineshare property or a
specified portion thereof. The termshall al so nean an
interest in a condom niumunit pursuant to s. 718.103, an
interest in a cooperative unit pursuant to s. 719.103, or an
interest in a trust that conplies in all respects with the
provi sions of s. 721.08(2)(c)4.3—, provided that the trust
does not contain any personal property tineshare interests. A
timeshare estate is a parcel of real property under the |aws
of this state.

(35)33) "Tineshare instrunent” neans one or nore
docunents, by whatever nane denom nated, creating or governing
the operation of a tineshare plan

(36) (34) "Tineshare interest” neans a timneshare
estate, a personal property tineshare interest,or a timeshare

i cense.
(37){35)r "Tineshare license" neans a right to occupy a
timeshare unit, which right is not a personal property

ti meshar e netrther—ecoupted—wth—afreehotd interest or a

17
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t i meshar e.—ner—coupted—wi-th—an estate fer—years—wthafuture
. . . I .
(38) {36) "Tineshare period" nmeans the period or

periods of tinme when a purchaser of a tineshare interest is
af forded the opportunity to use the accommpdati ons o+
factHties—or—boeth,of a tineshare plan

(39) 374 "Tineshare plan" means any arrangenent, plan

schene, or simlar device, other than an exchange program
whet her by nenbership, agreenent, tenancy in comon, sale,

| ease, deed, rental agreenent, |icense, or right-to-use
agreenent or by any other neans, whereby a purchaser, for
consi deration, receives owership rights in or a right to use
accommodations, and facilities, if any, for a period of tine
|l ess than a full year during any given year, but not
necessarily for consecutive years. The term"tineshare plan"

i ncl udes:

(a) A "personal property tinmeshare plan," which neans

a tinmeshare plan in which the accommpdati ons are conpri sed of

personal property that is not pernanently affixed to rea

property; and

(b) A "real property tinmeshare plan," which neans a

timeshare plan in which the acconmpbdati ons of the tinmeshare

pl an are conprised of or permanently affixed to real property.

(40) (38) "Tineshare property"” neans one or nore
timeshare units subject to the sane tineshare instrunent,
together with any other property or rights to property
appurtenant to those tineshare units. Notw t hstandi ng anythi ng
to the contrary contained in chapter 718 or chapter 719, the
ti meshare instrument for a tinmeshare condoni ni um or
cooperative nmay designate personal property, contractua
rights, affiliation agreenents of conponent sites of vacation

18
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cl ubs, exchange conpani es, or reservation systens, or any
ot her agreenents or personal property, as conmon el enments or
limted common el ements of the tineshare condoni ni um or
cooperative

(41) 39y "Tineshare unit" nmeans an accommodati on of a
timeshare plan which is divided into tinmeshare periods. Any
timeshare unit in which a door or doors connecting two or nore
separate roons are capable of being |locked to create two or
nore private dwellings shall only constitute one tinmeshare
unit for purposes of this chapter, unless the tineshare
i nstrunent provides that tineshare interests may be separately
conveyed in such | ocked-off portions.

I L Lusivel . .
e e of e Lasivel .

v A F o . e I v
and—tireshare—estates—

Section 4. Section 721.06, Florida Statutes, is
amended to read:

721.06 Contracts for purchase of tinmeshare
interests.--

(1) Each seller shall utilize and furnish each
purchaser a fully conpl eted and executed copy of a contract
pertaining to the sale, which contract shall include the
followi ng information:

(a) The actual date the contract is executed by each
party.

(b) The nanes and addresses of the devel oper and the
ti meshare pl an.

19
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(c) The initial purchase price and any additional
charges to which the purchaser nmay be subject in connection
with the purchase of the tineshare interest, such as
financing, or which will be collected fromthe purchaser on or
before closing, such as the current year's annual assessnent
for commobn expenses.

(d)1. For real property tineshare plans, an estimte

of any antici pated annual assessnent stated on an Any annually

recurring basis for any use charges, fees, eharge—antd—thenext
year-s—estiatetd—annval—assessaent—fo+ comopn expenses, or and

for ad valoremtaxes or, if an estimte for—next—years

assesstent i s unavailable, the current year's actual annua

assessnent for any use charges, fees,commopn expenses, or and

for ad val orem t axes.
2. For personal property tineshare plans, an estinate

of any antici pated annual assessnent stated on an annually

recurring basis for any use charges, fees, commpbn expenses, or

taxes or, if an estimate is unavailable, the current year's

actual annual assessnent for any use charges, fees, commobn

expenses, or taxes.

(e) The estinmated date of conpletion of construction
of each accommodation or facility pronised to be conpl eted
which is not conpleted at the tinme the contract is executed
and the estinmated date of closing.

(f) A brief description of the nature and duration of
the tinmeshare interest being sold, including whether any
interest in real property or personal property is being

conveyed and the specific nunber of years constituting the
termof the tineshare plan.

20
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(g) Inmediately prior to the space reserved in the
contract for the signature of the purchaser, in conspicuous
type, substantially the follow ng statenents:

1. If the purchaser will receive a personal property

timeshare interest: This personal property tineshare plan is

governed only by linmted sections of the tineshare nanagenent

provisions of Florida | aw.

2. If the accommbdations or facilities are | ocated on

or in a docunented vessel or foreign vessel as provided in s.
721.08(2)(c)3.e., the disclosure required by s.
721.08(2)(c)3.e.(1V)

3. You may cancel this contract w thout any penalty or

obligation within 10 cal endar days after the date you sign
this contract or the date on which you receive the |ast of al

docunents required to be given to you pursuant to section
721.07(6), Florida Statutes, whichever is later. If you decide
to cancel this contract, you rmust notify the seller in witing

of your intent to cancel. Your notice of cancellation shall be
ef fective upon the date sent and shall be sent to ... (Nane
of Seller) ... at ... (Address of Seller) .... Any attenpt
to obtain a waiver of your cancellation right is void and of
no effect. Wiile you may execute all closing docunents in
advance, the closing, as evidenced by delivery of the deed or
ot her docunent, before expiration of your 10-day cancell ation
period, is prohibited.

(h) If atineshare estate is being conveyed, the
followi ng statenent in conspicuous type:

21
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1 For the purpose of ad val orem assessnent, taxation and
2 | special assessnents, the managing entity will be considered

3 | the taxpayer as your agent pursuant to section 192.037,

4 | Florida Statutes.

5

6 (i) A statenent that, in the event the purchaser

7 | cancel s the contract during a 10-day cancellation period, the
8 | devel oper will refund to the purchaser the total anopunt of al
9 | paynents nade by the purchaser under the contract, reduced by
10| the proportion of any contract benefits the purchaser has

11| actually received under the contract prior to the effective
12 | date of the cancellation. The statenent shall further provide
13| that the refund will be made within 20 days after receipt of
14 | notice of cancellation or within 5 days after recei pt of funds
15| fromthe purchaser's cleared check, whichever is later. A

16 | seller and a purchaser shall agree in witing on a specific
17 | value for each contract benefit received by the purchaser for
18 | purposes of this paragraph. The term "contract benefit" shal
19 | not include purchaser public offering statenents or other
20 | docunentation or materials that nust be furnished to a
21 | purchaser pursuant to statute or rule.
22 (j) If the tinmeshare interest is being sold pursuant
23| to an agreenent for deed or an agreenent for transfer, a
24 | statenent that the signing of the agreenent for deed or
25| agreenent for transfer does not entitle the purchaser to
26 | receive the conveyance or transfer of his or her tineshare
27 | estate or personal property tineshare interest a—deed unti
28 | all paynents under the agreenent have been nmde.
29 (k) Unless the devel oper is,at the time of offering
30 | the plan, the owner in+fee—sinpte—absotute of the
31| accommpdations and facilities of the tineshare plan, free and

22
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clear of all liens,anrd encunbrances, and clains of other

i nteresthol ders,a statenment that the devel oper is not the

sol e owner of the underlying fee or owner of the underlying

personal property or that the stehr accommopdati ons or

facilities are subject to wthedut |iens or encunbrances, which

statenent shall include:

1. The nanes and addresses of all other
i nt erest hol der s persons—or—ent+ties—having—an—owrership
. I . . I o
faettit+ies; and

2. The actual interest of the devel oper in the

accommodations or facilities. As an alternative to including
the statenent in the purchase contract, a seller may include a
reference in the purchase contract to the location in the
purchaser public offering statenent text of such infornation
(1) If the purchaser will receive an interest in a
multisite tineshare plan pursuant to part |Il, a statenent
shal | be provided in conspicuous type in substantially the
following form

The devel oper is required to provide the nmanagi ng
entity of the nultisite tineshare plan with a copy of the
approved public offering statenent text and exhibits filed
with the division and any approved anendnents thereto, and any
ot her conponent site docunents as described in section 721. 07
or section 721.55, Florida Statutes, that are not required to
be filed with the division, to be naintai ned by the nanagi ng
entity for inspection as part of the books and records of the
pl an.

(m The followi ng statement in conspicuous type:
23
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1

2 Any resale of this tineshare interest nust be

3 | acconpani ed by certain disclosures in accordance with section
4] 721.065, Florida Statutes.

5

6 (n) A description of any rights reserved by the

7 | devel oper to alter or nodify the offering prior to closing.

8 (2)(a) An agreement for deed shall be recorded by the
9 | devel oper within 30 days after the day it is executed by the
10 | purchaser. The devel oper shall pay all recording costs

11 | associated therewith. A formcopy of such instrunent nust be
12 | filed with the division for review pursuant to s. 721.07.

13 (b) An agreenent for transfer shall be filed with the
14 | appropriate official responsible for maintaining such records
15])in the appropriate jurisdiction within 30 days after the day
16 | it is executed by the purchaser. The devel oper shall pay al
17 | filing costs associated therewith. A form copy of such

18 | instrunent nust be filed with the division for revi ew pursuant
19| to s. 721.07.

20 (3) The escrow agent shall provide the devel oper with
21| a receipt for all purchaser funds or other property received
22 | by the escrow agent froma seller

23 Section 5. Paragraph (b) of subsection (2) of section
24 | 721.065, Florida Statutes, is anended to read:

25 721. 065 Resal e purchase agreenents. --

26 (2) Any resale purchase agreenent utilized by a person
27 | described in subsection (1) nust contain all of the follow ng:
28 (b) One of the follow ng statenents in conspi cuous

29 | type located inmediately prior to the disclosure required by
30 | paragraph (c):

31

24
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1. If the resale purchase agreenent pertains to a rea

property tineshare plan:

The current year's assessnment for common expenses allocable to
the timeshare interest you are purchasing is $ . This
assessnent, which nay be increased fromtine to tinme by the
managi ng entity of the tineshare plan, is payable in full each
year on or before . This assessnment (includes/does
not include) yearly ad valoremreal estate taxes, which
(are/are not) billed and coll ected separately. (If ad val orem
real property taxes are not included in the current year's
assessnent for commobn expenses, the follow ng statenent nust
be included: The nobst recent annual assessnent for ad val orem
real estate taxes for the tineshare interest you are
purchasing is $  .) (If there are any delinquent
assessnments for comobn expenses or ad val oremtaxes
outstanding with respect to the tineshare interest in
guestion, the follow ng statenent nust be included: A

del i nquency in the anount of $____ for unpaid commpn expenses
or ad valoremtaxes currently exists with respect to the

ti meshare interest you are purchasing, together with a per
diemcharge of $ _ for interest and late charges.) For the
pur pose of ad val orem assessnent, taxation, and speci al
assessnents, the managing entity will be considered the

t axpayer as your agent pursuant to section 192.037, Florida
Statutes. Each owner is personally liable for the paynent of
her or his assessnents for conmon expenses, and failure to
timely pay these assessnents may result in restriction or |oss
of your use and/or ownership rights.

25
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There are many inportant docunments relating to the tineshare
pl an which you should review prior to purchasing a tinmeshare
interest, including the declaration of condoni nium or
covenants and restrictions; the owners' association articles
and byl aws; the current year's operating and reserve budgets;
and any rules and regul ations affecting the use of tineshare
pl an accommodati ons and facilities.

2. |If the resale purchase agreenent pertains to a

personal property tineshare plan

The current year's assessnent for any conmbn expenses, use

charges, fees, or taxes allocable to the tineshare interest

you are purchasing is $ . This assessnent, which may be

increased fromtine to tine by the nanaging entity of the

timeshare plan, is payable in full each year on or before

(If there are any deli nquent assessnents for

commbn expenses, use charges, fees, or taxes outstanding with

respect to the tineshare interest in question, the foll ow ng

statenent nust be included: A delinquency in the anount of

for unpaid commobn expenses, use charges, fees, or taxes

currently exists with respect to the tineshare interest you

are purchasing, together with a per diemcharge of $ for

interest and late charges.) Each owner is personally liable

for the paynent of her or his assessnents for combn expenses,

and failure to tinely pay these assessnents may result in

restriction or loss of your use and/or ownership rights.

There are many i nportant docunments relating to the tineshare

pl an whi ch you should review prior to purchasing a tinmeshare

interest, including any owners' association articles and
26

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2004 SB 1208
9-904-04 See HB 277

1| bylaws; the current year's operating and reserve budgets; and
2| any rules and regul ations affecting the use of tineshare plan
3 | accommmpdations and facilities.

4 Section 6. Section 721.07, Florida Statutes, is

5| anended to read:

6 721.07 Public offering statenent.--Prior to offering
7| any tinmeshare plan, the devel oper nust submt a filed

8 | registered public offering statenment to the division for

9 | approval as prescribed by s. 721.03, s. 721.55, or this

10 | section. Until the division approves such filing, any contract
11| regarding the sale of that tineshare plan is subject to

12 | cancel | ati on vetdabte by the purchaser pursuant to s. 721.10.
13 (1) The division shall, upon receiving a filed

14 | registered public offering statenent froma devel oper, mail to
15| t he devel oper an acknow edgnent of receipt. The failure of the
16 | division to send such acknow edgnent will not, however,

17 | relieve the devel oper fromthe duty of conplying with this

18 | section.

19 (2)(a) Wthin 45 days after receipt of a filed

20 | registered public offering statenment which is subject only to
21| this part and is subnitted in proper formas prescribed by

22 | rule, or within 120 days after receipt of a fil ed registered
23| public offering statenent which is subject to part Il and is
24 | submitted in proper formas prescribed by rule, the division
25 | shal |l determ ne whether the proposed fil ed regtstered public
26 | offering statenent is adequate to neet the requirenents of

27 | this section and shall notify the devel oper by nail that the
28 | division has either approved the statenent or found specified
29 | deficiencies in the statenment. If the division fails to

30 | approve the statenent or specify deficiencies in the statenent
31
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1| within the period specified in this paragraph, the filing wll
2 | be deened approved.

3 (b) If the developer fails to respond to any cited

4 | deficiencies within 20 days after receipt of the division's

5] deficiency notice, the division may reject the filing.

6 | Subsequent to such rejection, a new filing fee pursuant to

7 | subsection (4) and a new division initial review period

8 | pursuant to paragraph (a) shall apply to any refiling or

9| further review of the rejected filing.

10 (c) Wthin 20 days after recei pt of the devel oper's
11| tinely and conpl ete response to any deficiency notice, the

12 | division shall notify the devel oper by mail that the division
13 | has either approved the filing, found additional specified

14 | deficiencies in it, or determned that any previously

15| specified deficiency has not been corrected. If the division
16 | fails to approve or specify additional deficiencies within 20
17 | days after receipt of the developer's tinely and conplete

18 | response, the filing will be deened approved.

19 (d) A devel oper shall have the authority to deliver to
20 | purchasers any purchaser public offering statenent that is not
21| yet approved by the division, provided that the foll ow ng

22 | shall apply:

23 1. At the tine the devel oper delivers an unapproved
24 | purchaser public offering statenent to a purchaser pursuant to
25| this paragraph, the devel oper shall deliver a fully conpleted
26 | and executed copy of the purchase contract required by s.

27| 721.06 that contains the follow ng statement in conspi cuous
28 | type in substantially the foll owing formwhich shall replace
29 | the statements required by s. 721.06(1)(9):

30

31
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The devel oper is delivering to you a public offering statenent
that has been filed with but not yet approved by the Division
of Florida Land Sal es, Condom ni uns, and Mdbil e Hones. Any
revisions to the unapproved public offering statenent you have
received nust be delivered to you, but only if the revisions
materially alter or nodify the offering in a manner adverse to
you. After the division approves the public offering
statenent, you will receive notice of the approval fromthe
devel oper and the required revisions, if any.

Your statutory right to cancel this transaction w thout any
penalty or obligation expires 10 cal endar days after the date
you signed your purchase contract or the date on which you

receive the last of all docunments required to be given to you

pursuant to section 721.07(6), Florida Statutes, or 10

cal endar days after you receive revisions required to be
delivered to you, if any, whichever is later. |If you decide to

cancel this contract, you nust notify the seller in witing of

your intent to cancel. Your notice of cancellation shall be

ef fective upon the date sent and shall be sent to (Nane of

Seller) at (Address of Seller). Any attenpt to obtain a waiver

of your cancellation right is void and of no effect. Wile you

may execute all closing docunments in advance, the closing, as

evi denced by delivery of the deed or other docunent, before

expiration of your 10-day cancellation period, is prohibited.

2. After receipt of approval fromthe division and prior to

closing, if any revisions nmade to the docunents contained in

the purchaser public offering statement nmaterially alter or

nodi fy the offering in a manner adverse to a purchaser, the

devel oper shall send the purchaser such revisions together
29
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with a notice containing a statenent in conspicuous type in
substantially the follow ng form

The unapproved public offering statenent previously delivered
to you, together with the encl osed revisions, has been
approved by the Division of Florida Land Sal es, Condomi ni uns,
and Mobil e Homes. Accordingly, your cancellation right expires
10 cal endar days after you sign your purchase contract or 10
cal endar days after you receive these revisions, whichever is
later. |If you have any questions regardi ng your cancell ation
rights, you nmay contact the division at [insert division's
current address].

3. After receipt of approval fromthe division and
prior to closing, if no revisions have been nade to the
docunents contained in the unapproved purchaser public
offering statenent, or if such revisions do not materially
alter or nodify the offering in a manner adverse to a
purchaser, the devel oper shall send the purchaser a notice
containing a statenent in conspicuous type in substantially
the follow ng form

The unapproved public offering statenent previously delivered
to you has been approved by the Division of Florida Land
Sal es, Condom ni uns, and Mobil e Hones. Revi sions nmade to the
unapproved public offering statenent, if any, are either not
required to be delivered to you or are not deened by the
devel oper, in its opinion, to materially alter or nodify the
offering in a manner that is adverse to you. Accordingly, your
cancel l ation right expired 10 days after you signed your
purchase contract. A conplete copy of the approved public

30
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offering statenent is avail able through the managi ng entity
for inspection as part of the books and records of the plan.
If you have any questions regardi ng your cancellation rights,
you may contact the division at [insert division's current
addr ess] .

(3)(a)l. Any change to an approved public offering
statenent filing shall be filed with the division for approval
as an anendnent prior to beconming effective. The division
shal | have 20 days after receipt of a proposed anendnent to
approve or cite deficiencies in the proposed anendnent. |If the
division fails to act within 20 days, the anendnent will be
deened approved. |f the proposed anendrment adds a new
conponent site to an approved nultisite tinmeshare plan, the
division's initial period in which to approve or cite
deficiencies is 45 days. |f the developer fails to adequately
respond to any deficiency notice within 30 days, the division
may reject the anendnent. Subsequent to such rejection, a new
filing fee pursuant to subsection (4) and a new division
initial review period pursuant to this paragraph shall apply
to any refiling or further review of the rejected anendnent.

2. For filings only subject to this part, each
approved anmendnent to the approved purchaser public offering
statenent, other than an anendnent nmade only for the purpose
of the addition of a phase or phases to the timeshare plan in
the manner described in the tineshare instrunent or any
anendnent that does not materially alter or nodify the
offering in a manner that is adverse to a purchaser, shall be
delivered to a purchaser no |later than 10 days prior to
closing. For filings nmade under part ||, each approved
anendnent to the nmultisite tinmeshare plan purchaser public
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of fering statenent, other than an anendnent nmade only for the
purpose of the addition, substitution, or deletion of a
conponent site pursuant to part |l or the addition of a phase
or phases to a conponent site of a nultisite tineshare plan in
the manner described in the tineshare instrunent or any
anmendnent that does not materially alter or nodify the
offering in a manner that is adverse to a purchaser, shall be
delivered to a purchaser no later than 10 days prior to

cl osi ng.

3. Anendnents made to a tineshare instrunent for a
conponent site located in this state are not required to be
delivered to purchasers who do not receive a tineshare estate
or an interest in a specific nultisite tineshare plan H-eense

in that conponent site. Anendnents nade to a tinmeshare
instrunent for a conponent site not located in this state are
not required to be delivered to purchasers.

(b) At the tine that any anendnents required to be
delivered to purchasers, as provided in paragraph (a), are
delivered to purchasers, the devel oper shall provide to those
pur chasers who have not closed a witten statenent that the
purchaser or |essee will have a 10-day voidability period.

(4)(a) Upon the filing of a filed registered public
of fering statenent, the devel oper shall pay a filing fee of $2
for each 7 days of annual use availability in each tineshare
unit that nay be offered as a part of the proposed tinmeshare
pl an pursuant to the filing.

(b) Upon the filing of an anmendnent to an approved
filed registered public offering statenent,—other—than—an

afrendrent—adding—aphase—to—the—tireshare—ptan, the devel oper
shall pay a filing fee of $100.
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(5) Every filed registered public offering statenent
for a tinmeshare plan which is not a nultisite tineshare plan

shall contain the information required by this subsection. The
division is authorized to provide by rule the method by which
a devel oper nust provide such information to the division

(a) A cover page stating only:

1. The nane of the tineshare plan; and

2. The followi ng statenent, in conspicuous type: This
public offering statenent contains inportant matters to be
considered in acquiring a tineshare interest. The statenents
contained in this public offering statenent are only summary
in nature. A prospective purchaser should refer to al
ref erences, acconpanying exhibits, contract docunents, and
sales materials. You should not rely upon oral representations
as being correct. Refer to this docunent and acconpanyi ng
exhibits for correct representations. The seller is prohibited
from naki ng any representations other than those contained in
the contract and this public offering statenent.

(b) Alisting of all statenents required to be in
conspi cuous type in the public offering statenent and in al
exhi bits thereto.

(c) A separate index of the contents and exhibits of
the public offering statenent.

(d) A text which shall include, where applicable, the
di scl osures set forth in paragraphs (e)-(hh).

(e) A description of the tinmeshare plan, including,
but not linmited to:

1. Its nanme and | ocation

2. An explanation of the formof tineshare ownership
that is being offered, including a statenent as to whether any
interest in the underlying real property will be conveyed to
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the purchaser. If the plan is being created or being sold on a
| easehol d, a description of the material terns of the |ease
shall be included. If the plan is a plan in which tineshare
estates or personal property tineshare interests are sold as

interests in a trust pursuant to the requirenents of this
chapter, a full and accurate description of the trust
arrangenent and the trustee's duties shall be included. |If the
plan is a personal property tinmeshare plan, a description of

the material terns of the arrangenent for the ownership or use

of the personal property shall be incl uded.

3. An explanation of the manner in which the
apportionnent of commobn expenses and ownership of the common
el ements has been determ ned.

4. |f ownership or use of the tineshare plan is based

on a point system a statenent indicating the circunstances by

whi ch the point values may change, the extent of such changes,

and the person or entity responsi ble for the changes.

5. |If any of the acconmpdations or facilities are part

of a personal property tineshare plan in which the

accommpdations or facilities are |ocated on or in a docunented

vessel or foreign vessel as provided in s. 721.08(2)(c) 3. e.
the disclosure required by s. 721.08(2)(c)3.e.(1V).
(f) A description of the accomopdations, i ncluding,

but not linmited to:

1. The nunber of tineshare units in each building, the
total nunber of tineshare periods declared as part of the
timeshare plan and filed with the division, and the nunber of
bat hroons and bedroons in each type of tineshare unit.

2. The latest date estinmated for conpletion of
constructing, finishing, and equipping the tineshare units
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decl ared as part of the tineshare plan and filed with the
di vi si on.

3. The estimted maxi mrum nunber of units and timeshare
periods that will use the accommbdations and facilities. If
t he maxi mum nunber of tineshare units or tineshare periods
will vary, a description of the basis for variation.

4. The duration, in years, of the tineshare plan

5. |If any of the acconmpdati ons are part of a persona

property tineshare plan, the nane, vehicle registration

nunber, title certificate nunber, or any other identifying

regi stration nunber assigned to the accommbdati on of a

personal property tineshare plan by a state, federal, or

i nternational governnental agency.

6. |If any of the acconmpdati ons are part of a persona

property tineshare plan, the fire detection systemand fire

safety equi pnent and description of nethod of conpliance with

any applicable firesafety or fire detection regul ati ons.

(g) A description of any the facilities that will be
used by purchasers of the plan, including, but not limted to:

1. The intended purpose, if not apparent fromthe
descripti on.

2. The estimated date when each facility will be
avail abl e for use by the purchaser

3. A statenment as to whether the facilities will be
used exclusively by purchasers of the tineshare plan, and, if
not, a statenent as to whether the purchasers of the tinmeshare
plan are required to pay any portion of the mmintenance and
expenses of such facilities.

(h)1. If any facilities offered by the devel oper for
use by purchasers are to be | eased or have club nenbershi ps
associated with them other than participation in a vacation
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club, one of the follow ng statenents in conspicuous type:
There is a | ease associated with one or nore facilities of the
timeshare plan; or, There is a club nenbership associated with
one or nore facilities of the tineshare plan

2. If it is mandatory that purchasers pay fees, rent,
dues, or other charges under a facilities |lease or club
nmenbership for the use of the facilities, other than
participation in a vacation club, the applicable statenent in
conspi cuous type in substantially the follow ng form

a. Menbership in a facilities club is mandatory for
pur chasers;

b. Purchasers or the owners' association(s) are
required, as a condition of ownership, to be | essees under the
facilities | ease;

c. Purchasers or the owners' association(s) are
required to pay their share of the rent or costs and expenses
of mai ntenance, nanagenent, upkeep, and repl acenent under the
facilities | ease (or the other instrunents providing the
facilities); or

d. A sinlar statenent of the nature of the
organi zation or the nmanner in which the use rights are
created, and that purchasers are required to pay.

I medi ately followi ng the applicable statenent, a description
of the lease or other instrunent shall be stated, including a
description of terns of the paynent of rent or costs and
expenses of mmintenance, nmanagenent, upkeep, and repl acenent
of the facilities.

3. If the purchasers are required to pay a use fee, or
ot her paynent for the use of the facilities, not including the
rent or nmi ntenance, nmanagenent, upkeep, or replacenent costs
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1| and expenses, the followi ng statenent in conspi cuous type: The
2 | purchasers or the owners' association(s) nust pay use fees for
3| one or nore facilities. Imediately follow ng this statenent,
4| a description of the use fees shall be included.

5 4. |f any person other than the owners'association

6| has the right to a lien on the tinmeshare interests to secure
7 | the paynent of assessnents, rent, or other exactions, a

8 | statenment in conspicuous type in substantially the follow ng
9| form

10 a. There is alien or lien right against each

11 | tinmeshare interest to secure the paynent of rent and other

12 | exactions under the facilities |ease. A purchaser's failure to
13 | nake these paynents may result in foreclosure of the lien; or
14 b. There is a lien or lien right against each

15| tinmeshare interest to secure the paynent of assessnents or

16 | ot her exactions com ng due for the use, nmmintenance, upkeep
17 | or repair of one or nore facilities. A purchaser's failure to
18 | nake these paynents may result in foreclosure of the lien

19
20| Imrediately follow ng the applicable statenent, a description
21| of the lien right shall be included.
22 (i) If the devel oper or any other person has the right
23| to increase or add to the facilities at any tine after the
24 | establishment of the tineshare plan, wthout the consent of
25| the purchasers or owners' association being required, a
26 | statenent in conspicuous type in substantially the foll ow ng
27| form Facilities may be expanded or added w thout consent of
28 | the purchasers or the owners' association(s). Imediately
29 | following this statenent, a description of such reserved
30| rights shall be included.
31
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(j)1. For a real property tineshare plan, an

expl anation of the status of the title to the real property
underlying the tineshare plan, including a statenent of the
exi stence of any lien, defect, judgnent, nortgage, or other
encunbrance affecting the title to the property, and how such
lien, defect, judgnent, nortgage, or other encunbrance will be
renoved or satisfied prior to closing.

2. For a personal property tineshare plan, an

expl anation of the status of title to the personal property

underlying the tineshare plan, including a statenent of the

exi stence of any lien, defect, judgnent, or other encunbrance

affecting the title to the personal property, and how such

lien, defect, judgnent, or other encunbrance will be renoved

or satisfied prior to closing.

(k) A description of any judgrment against the
devel oper, the managing entity, the owner of the underlying

fee, or the owner of the underlying personal property fee,

which judgnent is material to the tineshare plan; the status
of any pending suit to which the devel oper, the nmanagi ng
entity, the owner of the underlying fee,or the owner of the

underlying personal property fee is a party, which suit is

material to the tineshare plan; and any other suit which is
material to the tinmeshare plan of which the devel oper
managi ng entity, the owner of the underlying fee, or the owner

of the underlying personal property fee has actual know edge.

If no judgnents or pending suits exist, there shall be a
statenent of such fact.

(1) A description of all unusual and materi al
ci rcunst ances, features, and characteristics of the rea
property or personal property underlying or conprising the

ti meshare pl an.
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(m A description of any financing to be offered to
purchasers by the devel oper or any person or entity in which
t he devel oper has a financial interest, together with a
di scl osure that the description of such financing nmay be
changed by the devel oper and that any change in the financing
offered to prospective purchasers will not be deened to be a
mat eri al change.

(n) A detail ed explanation of any financi al
arrangenents whi ch have been provi ded for conpletion of al
prom sed i nprovenents.

(o) The nane and address of the namnaging entity; a
statenent whether the seller nmay change the managing entity or
its control and, if so, the manner by which the seller may
change the managing entity; a statenment of the arrangenents
for managenent, nmi ntenance, and operation of the
accommpdations and facilities and of other property that wll
serve the purchasers; and a description of the nanagenent
arrangenent and any contracts for these purposes having a term
in excess of 1 year, including the nanes of the contracting
parties, the termof the contract, the nature of the services
i ncluded, and the conpensation, stated for a nonth and for a
year, and provisions for increases in the conpensation. In the
case of a personal property tineshare plan in which the

accommpdations or facilities are |ocated on or in a docunented

vessel or foreign vessel as provided in s. 721.08(2)(c)3.e., a

statenent shall be included that describes the trustee's or

owners' association's access to the certificates of

classification and that the certificate of classification wll

be made avail abl e to purchasers on request.

(p) |If any person other than the purchasers has the
right to retain control of the board of administration of the
39
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owners' association, if any,for a period of tine which may

exceed 1 year after the closing of the sale of a najority of
the tinmeshare interests in that tineshare plan to persons

ot her than successors or concurrent devel opers and the plan is
one in which all purchasers automatically becone nenbers of
the owners' association, a statenent in conspicuous type in
substantially the followi ng form The devel oper (or other
person) has the right to retain control of the owners
association after a najority of the tineshare interests have
been sold. Imediately following this statenent, a description
of the applicable transfer of control provisions of the

ti meshare plan shall be included.

(g)1. |If there are any restrictions upon the sale,
transfer, conveyance, or leasing of a tineshare interest, a
statenent in conspicuous type in substantially the foll ow ng
form The sale, |ease, or transfer of tineshare interests is
restricted or controlled. Inmediately following this
statenent, a description of the nature of the restriction
[imtation, or control on the sale, |ease, or transfer of
ti meshare interests shall be included.

2. The followi ng statenent in conspicuous type in
substantially the following form The purchase of a tineshare
i nterest should be based upon its value as a vacation
experience or for spending leisure tinme, and not considered
for purposes of acquiring an appreciating investnent or with
an expectation that the tineshare interest nmay be resold.

(r) If the tineshare plan is part of a phase project,
a statenent to that effect and a conpl ete description of the
phasi ng. Notwi t hstandi ng any provisions of s. 718.110 or s.
719. 1055, a devel oper nay develop a timeshare condom niumor a
ti meshare cooperative in phases if the original declaration of
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condom ni um or cooperative docunents submitting the initial
phase to condomi ni um ownershi p or cooperative ownership or an
anmendnent to the declaration of condom nium or cooperative
docunent s whi ch has been approved by all of the unit owners
and unit nortgagees provides for phasing. Notw thstandi ng any
provisions of s. 718.403 or s. 719.403 to the contrary, the
ori ginal declaration of condom nium or cooperative docunents,
or an anendnent to the declaration of condoni ni um or
cooperative docunents adopted pursuant to this subsection
need only generally describe the devel oper's phasing plan and
the |l and which nmay becone part of the condomi nium or
cooperative, and, in conjunction therewith, the devel oper may
al so reserve all rights to vary his or her phasing plan as to
phase boundaries, plot plans and floor plans, tineshare unit
types, tineshare unit sizes and tineshare unit type m xes,
nunbers of tineshare units, and facilities with respect to
each subsequent phase. There shall be no tine linmt during
whi ch a devel oper of a tinmeshare condom niumor tineshare
cooperative nmust conplete his or her phasing plan, and the
devel oper shall not be required to notify owners of existing
ti meshare estates of his or her decision not to add one or
nore proposed phases.

(s) A description of the material restrictions, if
any, to be inposed on tineshare interests concerning the use
of any of the acconmopdations or facilities, including
statenents as to whether there are restrictions upon children
and pets or a reference to a copy of the docunents containing
the restrictions which shall be attached as an exhibit. If
there are no restrictions, there shall be a statenent of such
fact.
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1 (t) If there is any land or personal property that is
2| offered by the devel oper for use by the purchasers and which
3|is neither owned by themnor | eased to them the owners

4 | association, or any entity controlled by the purchasers, a

5| statenent describing the land or personal property, how it

6| will serve the tineshare plan, and the nature and term of

7 | service

8 (u) An estinated operating budget for the tineshare

9| plan and a schedul e of the purchaser's expenses shall be

10 | attached as an exhibit and shall contain the foll ow ng

11 | information

12 1. The estimated annual expenses of the tineshare plan
13| collectible frompurchasers by assessnents. The esti nated

14 | paynents by the purchaser for assessnents shall also be stated
15]in the estimated anobunts for the tines when they will be due.
16 | Expenses shall al so be shown for the shortest tineshare period
17 | offered for sale by the developer. If the tineshare plan

18 | provides for the offer and sale of units to be used on a

19 | nonti neshare basis, the estimated nonthly and annual expenses
20 | of such units shall be set forth in a separate schedul e.
21 2. The estimated weekly, nonthly, and annual expenses
22 | of the purchaser of each tineshare interest, other than
23 | assessnents payable to the managi ng entity. Expenses which are
24 | personal to purchasers that are not uniformy incurred by al
25 | purchasers or that are not provided for or contenplated by the
26 | timeshare plan docunents nmay be excluded fromthis estinmate.
27 3. The estimated itens of expenses of the tineshare
28 | plan and the managi ng entity, except as excluded under
29 | subparagraph 2., including, but not limted to, if applicable,
30| the following itens, which shall be stated either as
31 | managenent expenses col l ecti bl e by assessnents or as expenses
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1| of the purchaser payable to persons other than the nanagi ng
2| entity:

3 a. Expenses for the managing entity:

4 (1) Administration of the nmanaging entity.

5 (1) Managenent fees.

6 (111) Maintenance.

7 (I'V) Rent for facilities.

8 (V) Taxes upon tineshare property.

9 (VI) Taxes upon | eased areas.

10 (VIl) Insurance.

11 (VI11) Security provisions.

12 (I X) Oher expenses.

13 (X) Operating capital

14 (XI') Reserves for deferred mai ntenance and reserves
15| for capital expenditures, including:—

16 (A) Reserves for deferred nmintenance or capita

17 | expenditures of accommmbdations and facilities of a rea

18 | property tineshare plan, if any.All reserves for any

19 | acconmodations and facilities of real property tineshare pl ans
20| located in this state shall be calculated by a formula which
21| is based upon estinated |ife and replacenment cost of each

22 | reserve item Reserves for deferred maintenance for such

23 | accommodati ons and facilities shall include accounts for roof
24 | repl acenent, building painting, pavenent resurfacing,

25 | repl acenent of tinmeshare unit furnishings and equi pnent, and
26 | any ot her conponent, the useful life of which is less than the
27 | useful life of the overall structure. For any accommopdati ons
28| and facilities of real property tineshare plans |ocated

29 | outside of this state, the devel oper shall disclose the anpunt
30| of reserves for deferred nmmi ntenance or capital expenditures
31
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required by the law of the situs state, if applicable, and
mai nt ai ned for such accommodations and facilities.
(B) Reserves for deferred nmintenance or capita

expendi tures of acconmodations and facilities of a persona

property tinmeshare plan, if any. If such reserves are

nmai nt ai ned, the estimted operating budget shall disclose the

net hodol ogy of how the reserves are calculated. If a persona

property tineshare plan does not require reserves, the

following statenent, in conspicuous type, shall appear in both

t he budget and the public offering statenent:

The estimated operating budget for this personal property

ti meshare plan does not include reserves for deferred

nmai nt enance or capital expenditures; each tineshare interest

may be subject to substantial special assessnents fromtine to

tinme because no such reserves exi st.

(XI'l) Fees payable to the division

b. Expenses for a purchaser

(1) Rent for the tineshare unit, if subject to a
| ease.

(I'l) Rent payable by the purchaser directly to the
| essor or agent under any |lease for the use of facilities,
whi ch use and paynent is a mandatory condition of ownership
and is not included in the cormbn expenses or assessnents for
common nai nt enance paid by the purchasers to the nanagi ng
entity.

4. The estimated anobunts shall be stated for a period
of at least 12 nonths and may distingui sh between the period
prior to the tine that purchasers elect a majority of the
board of administration and the period after that date.
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5. If the devel oper intends to guarantee the |evel of
assessnents, such guarantee nust be based upon a good faith
estimate of the revenues and expenses of the tineshare plan
The guarantee nust include a description of the foll ow ng:

a. The specific tinme period neasured in one or nore
cal endar or fiscal years during which the guarantee will be in
ef fect.

b. A statenent that the developer will pay all common
expenses incurred in excess of the total revenues of the
timeshare plan pursuant to s. 721.15(2) if the devel oper has
excused hinself or herself fromthe paynent of assessnents
during the guarantee period.

c. The level, expressed in total dollars, at which the
devel oper guarantees the budget. If the devel oper has reserved
the right to extend or increase the guarantee |evel pursuant
tos. 721.15(2), a disclosure nust be included to that effect.

6. |If the developer intends to provide a trust fund to
defer or reduce the paynent of annual assessnments, a copy of
the trust instrument shall be attached as an exhibit and shal
i nclude a description of such arrangenent, including, but not
limted to:

a. The specific anount of such trust funds and the
source of the funds.

b. The nanme and address of the trustee.

c. The investnent nethods permitted by the trust
agr eenent .

d. A statenent in conspicuous type that the funds from
the trust account may not cover all assessnents and that there
is no guarantee that purchasers will not have to pay
assessnments in the future.
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7. The budget of a phase tineshare plan may contain a
note identifying the nunber of tineshare interests covered by
t he budget, indicating the nunber of tineshare interests, if
any, estimted to be declared as part of the tineshare plan
during that cal endar year, and projecting the commbn expenses
for the tinmeshare plan based upon the nunber of tinmeshare
interests estimated to be declared as part of the tineshare
pl an during that cal endar year

(v) A schedule of estimated closing expenses to be
paid by a purchaser or |essee of a tineshare interest and a
statenent as to whether a title opinion or title insurance
policy is available to the purchaser and, if so, at whose
expense.

(w The identity of the devel oper and the chief
operating officer or principal directing the creation and sale
of the tineshare plan and a statenent of the experience of
each in this field or, if no experience, a statenent of that
fact.

(x) A statenent of the total financial obligation of
t he purchaser, including the purchase price and any additiona
charges to which the purchaser may be subject.

(y) The nane of any person who will or may have the
right to alter, anend, or add to the charges to which the
purchaser nmay be subject and the terns and conditions under
whi ch such alterations, anendnents, or additions nmay be
i mposed.

(z) A statenent of the purchaser's right of
cancel |l ation of the purchase contract.

(aa) A description of the insurance coverage provi ded
for the tineshare plan.
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(bb) A statenent as to whether the tineshare plan is
participating in an exchange programand, if so, the name and
address of the exchange conpany offering the exchange program

(cc) The existence of rules and regul ations regardi ng
any reservation features governing a purchaser's ability to
nmake reservations for a tineshare period, including, if
appl i cabl e, a conspicuous type disclainer in substantially the
following form

The right to reserve a tineshare period is subject to rules
and regul ations of the tinmeshare plan reservation system

(dd) If a developer is filing a tineshare plan that
includes a tineshare instrunent or conponent site docunent
that was in confornmance with the laws and rules in existence
at the tine the tineshare plan was created but does not
conformto existing laws and rul es that govern the tineshare
pl an and the devel oper does not have the authority or power to
anmend or change the tineshare instrunent or conponent site
docunent to conformto such existing laws or rules as directed
by the division, a brief explanation of current |aw and the
conflict with the tineshare instrunent or conponent site
docunent, preceded by disclainer in conspicuous type in
substantially the follow ng form

Florida | aw has been anended and certain provisions in [insert
appropriate reference to tineshare instrunent or conponent
site docunent] that were in conformance with Florida law as it
existed at the tinme the tineshare plan was created are not in
conformance with current Florida | aw. These docunents may only
be anended by [insert appropriate reference to person or
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entity that has the right to anend or change the tineshare

i nstrunent or conponent site docunent]. The devel oper does not
warrant that such docunents are in technical conpliance with
all applicable Florida laws and regul ations. Al questions
regardi ng anendnent of these docunents should be directed to
[insert appropriate reference to person or entity that has the
right to anend or change the tineshare instrunent or conmponent
site docunent].

(ee) Any other information that a seller, with the
approval of the division, desires to include in the public
of fering statenent.

(ff) Copies of the foll owi ng docunents and plans, to
the extent they are applicable, shall be included as exhibits
to the filed registered public offering statement provided, if
the tinmeshare plan has not been declared or created at the
time of the filing, the devel oper shall provide proposed
docurnent s:

1. The declaration of condom nium

2. The cooperative docunents.

3. The declaration of covenants and restrictions.

4. The articles of incorporation creating the owners
associ ati on.

5. The byl aws of the owners' association

6. Any Fhe ground | ease or other underlying | ease of
the real property associated with ean—whieh the ti neshare plan

s—situated. In the case of a personal property tineshare

pl an, any | ease of the personal property associated with the

personal property tineshare plan
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1 7. The managenent agreenent and all mai ntenance and

2 | other contracts regardi ng the managenent and operation of the
3| tineshare property which have ternms in excess of 1 year

4 8. The estinmated operating budget for the tineshare

5] plan and the required schedul e of purchasers' expenses.

6 9. The floor plan of each type of accommopdati on and

7| the plot plan showing the | ocation of all accommbdati ons and
8| facilities declared as part of the timeshare plan and filed

9| with the division.

10 10. The lease for any facilities.

11 11. A declaration of servitude of properties serving
12 | the acconmmopdations and facilities, but not owned by purchasers
13| or leased to themor the owners' association

14 12. Any docunents required by s. 721.03(3)(e) as the
15| result of the inclusion of a tineshare plan in the conversion
16 | of the building to condom ni um or cooperative ownership.

17 13. The formof agreenent for sale or |ease of

18 | ti meshare interests.

19 14. The executed agreenent for escrow of paynents made
20| to the devel oper prior to closing and the form of any

21 | agreenent for escrow of ad val oremtax escrow paynents, if

22 | any,to be made into an ad val oremtax escrow account pursuant
23| to s. 192.037(6).

24 15. The docunents containing any restrictions on use
25| of the property required by paragraph (s).

26 16. A letter fromthe escrow agent or filing attorney
27 | confirm ng that the escrow agent and its officers, directors,
28 | or other partners are independent pursuant to the requirenents
29 | of this chapter

30 17. Any nondi sturbance and notice to creditors

31| instrunent required by s. 721.08.

49
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPRER O

Florida Senate - 2004 SB 1208
9-904-04 See HB 277

18. In the case of any personal property tineshare

plan in which the accombdations and facilities are | ocated on

or in a docunented vessel or foreign vessel as provided in s.

721.08(2)(c)3.e., a copy of the certificate of ownership of

such vessel and either a copy of the certificate of

docunentation or certificate of registry of such vessel

19. An executed affidavit given under oath by an

attorney licensed to practice lawin any jurisdiction in the

United States stating that the attorney has researched the

applicable laws of the jurisdiction in which governing | aw has

been established and the laws of the jurisdiction in which the

vessel is registered, and has found that the tinmeshare

i nstrunent conplies with the provisions of s.
721.08(2)(c)3.e.(11)(C and (111).
20. +6— Any ot her docunents or instruments creating the

ti meshare pl an.

(gg) Such other information as is necessary to fairly,
nmeani ngfully, and effectively disclose all aspects of the
ti meshare plan, including, but not linmted to, any disclosures
nmade necessary by the operation of s. 721.03(8). However, if a
devel oper has, in good faith, attenpted to conply with the
requirements of this section, and if, in fact, he or she has
substantially conplied with the disclosure requirenents of
this chapter, nonmaterial errors or omi ssions shall not be
acti onabl e.

(hh) Notwi thstanding the provisions of this
subsection, the filed registered public offering statenment for
a conponent site of a nultisite tinmeshare plan filed pursuant
to this subsection may contain cross-references to information
contained in the related nultisite timeshare plan filed
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regi-stered public offering statenent filed pursuant to s.
721.55 in lieu of repeating such information

(6) The division is authorized to prescribe by rule
the formof the approved purchaser public offering statenment
that nust be furnished by the devel oper to each purchaser. The
formof the purchaser public offering statenent nust provide
fair, nmeaningful, and effective disclosure of all aspects of
the tinmeshare plan. For tineshare plans filed pursuant to this
part, the devel oper shall furnish each purchaser with the
fol | owi ng:

(a) A copy of the purchaser public offering statenent
text in the formapproved by the division for delivery to
pur chasers.

(b) Copies of the exhibits required to be filed with
t he division pursuant to subparagraphs (5)(ff)1., 2., 4., 5.
8., and 20. 16—

(c) A receipt for tineshare plan docunents and a |i st
descri bing any exhibit to the fil ed registered public offering
statenent filed with the division which is not delivered to
the purchaser. The division is authorized to prescribe by rule
the formof the receipt for tineshare plan docunents and the
description of exhibits list that nust be furnished to the
purchaser. The description of docunents list utilized by a
devel oper shall be filed with the division for review as part
of the filed registered public offering statement pursuant to
this section. The devel oper shall be required to provide the
managi ng entity with a copy of the approved fil ed registered
public offering statenment and any approved anendnents thereto
to be maintained by the managing entity as part of the books
and records of the tinmeshare plan pursuant to s. 721.13(3)(d).
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1 (d) Any other exhibit which the devel oper includes as
2| part of the purchaser public offering statenent, provided that
3| the developer first files the exhibit with the division

4 (e) An executed copy of any docunent which the

5| purchaser signs.

6 (f) Each purchaser shall receive a fully executed

7 | paper copy of the purchase contract.

8 Section 7. Paragraph (g) of subsection (1) of section
9] 721.075, Florida Statutes, is anended and paragraph (e) is

10 | added to subsection (2) of that section, to read:

11 721.075 Incidental benefits.--Incidental benefits

12 | shall be offered only as provided in this section.

13 (1) Accomodations, facilities, products, services,
14 | di scounts, or other benefits which satisfy the requirenents of
15| this subsection shall be subject to the provisions of this

16 | section and exenpt fromthe other provisions of this chapter
17 | which woul d otherwi se apply to such accommopdati ons or

18 | facilities if and only if:

19 (g) The incidental benefit is filed with the division
20| for reviewin conjunction with the filing of a tineshare plan
21| or in connection with a previously filed tineshare plan

22 (2) Each purchaser shall execute a separate

23 | acknowl edgnent and di scl osure statenent with respect to al

24 | incidental benefits, which statenent shall include the

25| followi ng informtion

26 (e) A statenent indicating the source of the services,
27 | points, or other products that constitute the incidental

28 | benefit.

29 Section 8. Section 721.08, Florida Statutes, is

30 | anended to read:

31
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721.08 Escrow accounts; nondi sturbance instrunents;
alternate security arrangenents; transfer of legal title.--

(1) Prior to the filing of a registered public
offering statenent with the division, all devel opers shal
establish an escrow account with an escrow agent for the
pur pose of protecting the funds or other property of
purchasers required to be escrowed by this section. An escrow
agent shall mmintain the accounts called for in this section
only in such a manner as to be under the direct supervision
and control of the escrow agent. The escrow agent shall have a
fiduciary duty to each purchaser to naintain the escrow
accounts in accordance with good accounting practices and to
rel ease the purchaser's funds or other property from escrow
only in accordance with this chapter. The escrow agent shal
retain all affidavits received pursuant to this section for a
period of 5 years. Should the escrow agent receive conflicting
demands for funds or other property held in escrow, the escrow
agent shall immediately notify the division of the dispute and
either pronptly subnmit the matter to arbitration or, by
i nterpl eader or otherw se, seek an adjudication of the matter
by court.

(2) ©One hundred percent of all funds or other property
which is received fromor on behalf of purchasers of the
timeshare plan or tinmeshare interest prior to the occurrence
of events required in this subsection shall be deposited
pursuant to an escrow agreenent approved by the division. The
escrowagreefrent—shatH—provide—that—the funds or other
property may be rel eased fromescrow only as foll ows:

(a) Cancellation.--In the event a purchaser gives a
valid notice of cancellation pursuant to s. 721.10 or is
otherwi se entitled to cancel the sale, the funds or other
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1| property received fromor on behalf of the purchaser, or the
2 | proceeds thereof, shall be returned to the purchaser. Such

3| refund shall be made within 20 days after ef denmand therefor
4| by the purchaser or within 5 days after receipt of funds from
5] the purchaser's cleared check, whichever is later. If the

6 | purchaser has received benefits under the contract prior to

7| the effective date of the cancellation, the funds or other

8| property to be returned to the purchaser may be reduced by the
9| proportion of contract benefits actually received.

10 (b) Purchaser's default.--Follow ng expiration of the
11| 10-day cancell ation period, if the purchaser defaults in the
12 | perfornmance of her or his obligations under the terms of the
13 | contract to purchase or such other agreenent by which a seller
14 | sells the tineshare interest, the devel oper shall provide an
15| affidavit to the escrow agent requesting rel ease of the

16 | escrowed funds or other property and shall provide a copy of
17 | such affidavit to the purchaser who has defaulted. The

18 | devel oper's affidavit, as required herein, shall include:

19 1. A statenent that the purchaser has defaulted and
20 | that the devel oper has not defaulted;

21 2. A brief explanation of the nature of the default
22| and the date of its occurrence;

23 3. A statenent that pursuant to the terms of the

24 | contract the developer is entitled to the funds held by the
25 | escrow agent; and

26 4. A statenent that the devel oper has not received

27 | fromthe purchaser any witten notice of a dispute between the
28 | purchaser and devel oper or a claimby the purchaser to the

29 | escrow

30 (c) Conpliance with conditions.--

31
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1 1. Tineshare licenses.--1f the tineshare plan is one
2| in which timeshare licenses are to be sold and no cancell ation
3| or default has occurred, the escrow agent nay rel ease the

4 | escrowed funds or other property to or on the order of the

5| devel oper upon presentation of:

6 a. An affidavit by the developer that all of the

7| followi ng conditions have been net:

8 (1) Expiration of the cancell ation period

9 (I'1) Conpletion of construction

10 (111) dosing.

11 (IV) Ether:

12 (A) Execution, delivery, and recordati on by each

13 | interesthol der of the nondi sturbance and notice to creditors
14 | instrunent, as described in this section;or;—atternativety;
15 (B) Transfer by the devel oper of legal title to the

16 | subj ect accommodations and facilities, or all use rights

17 | therein, into te a trust satisfying the requirenments of

18 | subpar agr aph 4. sub-stbparagraph—3-—b—and t he execution,

19 | delivery, and recordation by each other interesthol der of the
20 | nondi sturbance and notice to creditors instrunment, as
21 | described in this section.
22 b. A certified copy of each the recorded
23 | nondi sturbance and notice to creditors instrunent that
24 | eonpties—wth—subseecti-on—{(3).
25 c. One of the follow ng:
26 (1) A copy of a nmenorandum of agreenent, as defined in
27 | s. 721.05(2%)y, together with satisfactory evidence that the
28 | ori gi nal nmenmorandum of agreenent has been irretrievably
29 | delivered for recording to the appropriate official
30 | responsible for naintaining the public records in the county
31| in which the subject accommpdations and facilities are
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| ocat ed. The origi nal nmenorandum of agreenent nust be recorded
within 180 days after the date on which the purchaser executed
her or his purchase agreenent.

(1) A notice delivered for recording to the
appropriate official responsible for maintaining the public
records in each county in which the subject accommpdati ons and
facilities are located notifying all persons of the identity
of an i ndependent escrow agent or trustee satisfying the

requi renents of subparagraph 4. stub-subparagraph—3—b—t hat

shal | mmintain separate books and records, in accordance with

good accounting practices, for the tinmeshare plan in which
timeshare licenses are to be sold. The books and records shal
i ndi cate each accomodation and facility that is subject to
such a tineshare plan and each purchaser of a tineshare
license in the tineshare plan

2. Tineshare estates.--If the tinmeshare plan is one in
whi ch ti neshare estates are to be sol d—ether—than—interests
Hr—a—trust—pursuant—to—subparagraph-—3—-and no cancel | ati on or

default has occurred, the escrow agent nay rel ease the

escrowed funds or other property to or on the order of the

devel oper upon presentation of:

a. An affidavit by the developer that all of the
followi ng conditions have been net:

(1) Expiration of the cancellation period.

(I'1) Conpletion of construction

(111) dosing.

b. If the tineshare estate is sold by agreenent for
deed, a certified copy of the recorded nondi sturbance and
notice to creditors instrunent, as described in this section

c. Evidence that each accommbdation and facility:
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(1) Is free and clear of the clainms of any

i nteresthol ders, other than the clains of interesthol ders

that, through a recorded instrunent, are irrevocably nade

subject to the tineshare instrunent and the use rights of

purchasers nmade avail abl e through the tineshare instrunent;

(I'1) 1Is the subject of a recorded nondi sturbance and

notice to creditors instrunment that conplies with subsection

(3) and s. 721.17; or

(I1l) Has been transferred into a trust satisfying the

requi rements of subparagraph 4.

d. Evidence that the tineshare estate:

(I) I's free and clear of the claims of any
i nterestholders, other than the clainms of interesthol ders
that, through a recorded instrunent, are irrevocably nade
subject to the tinmeshare instrunent and the use rights of
purchasers made avail abl e through the tinmeshare instrunent;
or

(I1) Is that—are the subject of a recorded

nondi st urbance and notice to creditors instrunent that
conplies with subsection (3) and s. 721.17.

3. Personal property tineshare interests.--1f the

timeshare plan is one in which personal property tineshare
i nterests estates are to be sold as—i+nterests—in—atrust—that

¥ . " T - F
stb-subparagtaph—b—and no cancellation or default has

occurred, the escrow agent nmay rel ease the escrowed funds or

ot her property to or on the order of the devel oper upon

presentation of:
a. An affidavit by the developer that all of the
foll owi ng conditions have been net:
(1) Expiration of the cancellation period.
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(I'1) Conpletion of construction
(111) Fransfer—of—the—subject—accompdations—and
faeitities " et I - I .
=¥ d osi ng.

b. |If the personal property tineshare interest is sold

by agreenent for transfer, evidence that the agreenent for

transfer conplies fully with s. 721.06 and this section

c. Evidence that one of the followi ng has occurred:

(1) Transfer by the owner of the underlying persona

property of legal title to the subject accommbdati ons and

facilities or all use rights therein into a trust satisfying

the requirenents of subparagraph 4.; or

(1) Transfer by the owner of the underlying persona

property of legal title to the subject accommbdati ons and

facilities or all use rights therein into an owners

associ ation satisfying the requirenents of subparagraph 5.

d. Evidence of conpliance with the provisions of

subparagraph 6., if required.

e. |If a personal property tineshare plan is created

with respect to accommpbdations and facilities that are | ocated

on or in an oceangoi ng vessel, including a "docunented vessel"

or a "foreign vessel,'
chapter 301:
(1) In naking the transfer required in

as defined and governed by 46 U S. C

sub- subparagraph c., the devel oper shall use as its transfer

i nstrunent a docunent that establishes and protects the

conti nuance of the use rights in the subject acconmopdati ons

and facilities in a nanner that is enforceable by the trust or

owners' associ ati on.
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(I'1) The transfer instrunent shall conply fully with

the provisions of this chapter, shall be part of the tineshare

i nstrunent, and shall contain specific provisions that:

(A) Prohibit the vessel owner, the devel oper, any

nmanager or operator of the vessel, the owners' association or

the trustee, the managing entity, or any other person from

incurring any |liens against the vessel except for liens that

are required for the operation and upkeep of the vessel

including liens for fuel expenditures, repairs, crews' wages,

and sal vage, and except as provi ded i n sub-sub-subparagraphs

4.b.(111) and 5.b.(I11). Al expenses, fees, and taxes

properly incurred in connection with the creation

sati sfaction, and di scharge of any such pernitted lien, or a

prorated portion thereof if less than all of the

accommpdati ons on the vessel are subject to the tineshare

pl an, shall be commbn expenses of the tineshare pl an

(B) Gant a lien against the vessel in favor of the

owners' association or trustee to secure the full and faithfu

perfornance of the vessel owner and devel oper of all of their

obligations to the purchasers.

(C© Establish governing lawin a jurisdiction that

recogni zes and will enforce the tineshare i nstrunent and the

laws of the jurisdiction of registry of the vessel

(D) Require that a description of the use rights of

pur chasers be posted and di spl ayed on the vessel in a nmanner

that will give notice of such rights to any party exanini ng

the vessel. This notice nust identify the owners' association

or trustee and include a statenent disclosing the linitation

on incurring liens against the vessel described in

sub- sub- sub- subpar agraph (A
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(E) Include the nondi sturbance and notice to creditors

i nstrunent for the vessel owner and any other interesthol ders.

(F) The owners' association created under subparagraph

5. or trustee created under subparagraph 4. shall have access

to any certificates of classification in accordance with the

ti meshare instrunent.

(111) 1If the vessel is a foreign vessel, the vesse

nmust be registered in a jurisdiction that pernmits a filing

evi dencing the use rights of purchasers in the subject

accommpdations and facilities, offers protection for such use

rights against unfiled and inferior clains, and recogni zes the

docunent or instrunent creating such use rights as a lien

agai nst the vessel

(I'V) In addition to the disclosures required by s.

721.07(5), the public offering statenent and purchase contract

nust contain a disclosure in conspicuous type in substantially

the follow ng form

The laws of the State of Florida govern the offering of this

timeshare plan in this state. There are inherent risks in

purchasing a tineshare interest in this tineshare plan because

the accommopdations and facilities of the tineshare plan are

| ocated on a vessel that will sail into international waters

and into waters governed by many different jurisdictions.

Therefore, the laws of the State of Florida cannot fully

protect your purchase of an interest in this tineshare plan

Specifically, nmanagenent and operational issues may need to be

addressed in the jurisdiction in which the vessel is

regi stered, which is (insert jurisdiction in which

vessel is registered). Concerns of purchasers nmay be sent to
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(insert nane of applicable regul atory agency and

addr ess) .
4, Trust.--
a. |If the subject accommvpdations or facilities, or al

use rights therein, are to be transferred into a trust in

order to conply with this paragraph, such transfer shall take

pl ace pursuant to this subparagraph

b. Prior to the transfer by each interesthol der of the
subj ect accommopdations and facilities, or all use rights
therein, to a trust, any lien or other encunbrance agai nst
such accommodations and facilities, or use rights therein,
shal | be nmade subject to a nondi sturbance and notice to
creditors instrunent pursuant to subsection (3)as—described
a—this—seet+on. No transfer pursuant to this subparagraph
stb-subparagtaph shall becone effective until the trustee

accepts such transfer and the responsibilities set forth

herein. A trust established pursuant to this subparagraph

stb-subparagtaph shall conply with the foll owi ng provisions:

(1) The trustee shall be an individual or a business

entity authorized and qualified to conduct trust business in
this state. Any corporation authorized to do business in this
state may act as trustee in connection with a tineshare plan
pursuant to this chapter. The trustee nust be independent from
any devel oper or managing entity of the tinmeshare plan or any
i nteresthol der of any accommobdation or facility of such plan
(I'l1) The trust shall be irrevocable so | ong as any
purchaser has a right to occupy any portion of the tinmeshare
property pursuant to the tineshare plan
(I'11) The trustee shall not convey, hypothecate,
nort gage, assign, |ease, or otherw se transfer or encunber in
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1| any fashion any interest in or portion of the tinmeshare

2| property with respect to which any purchaser has a right of

3 | use or occupancy unless the tineshare plan is tern nated

4 | pursuant to the tineshare instrunent, or such conveyance

5| hypot hecati on, nortgage, assignnent, |ease, transfer, or

6 | encunbrance is approved by a vote of two-thirds of all voting
7] interests of the tineshare plan and such decision is declared
8| by a court of conpetent jurisdiction to be in the best

9| interests of the purchasers of the tinmeshare plan. The trustee
10 | shall notify the division in witing within 10 days after of
11 | receiving notice of the filing of any petition relating to

12 | obtai ning such a court order. The division shall have standing
13| to advise the court of the division's interpretation of the

14 | statute as it relates to the petition

15 (1V) Al purchasers of the tineshare plan or the

16 | owners' association of the tineshare plan shall be the express
17 | beneficiaries of the trust. The trustee shall act as a

18 | fiduciary to the beneficiaries of the trust. The persona

19 | liability of the trustee shall be governed by s. 737.306. The
20 | agreenent establishing the trust shall set forth the duties of
21| the trustee. The trustee shall be required to furnish pronptly
22| to the division upon request a copy of the conplete |list of

23 | the nanes and addresses of the owners in the tineshare plan

24 | and a copy of any other books and records of the tineshare

25| plan required to be maintained pursuant to s. 721.13 that are
26 | in the possession, custody, or control of the trustee. A

27 | expenses reasonably incurred by the trustee in the performance
28 | of its duties, together with any reasonabl e conpensation of

29 | the trustee, shall be common expenses of the tineshare plan

30 (V) The trustee shall not resign upon | ess than 90

31| days' prior witten notice to the managi ng entity and the
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1| division. No resignation shall becone effective until a

2| substitute trustee, approved by the division, is appointed by
3| the managing entity and accepts the appointnent.

4 (VI) The docunents establishing the trust arrangenent
5] shall constitute a part of the tineshare instrunent.

6 (VIl) For trusts holding property in a tineshare plan
7| located outside this state, the trust and trustee hol ding such
8 | property shall be deened in conpliance with the requirenents

9| of this subparagraph if such trust and trustee are +s

10 | aut hori zed and qualified to conduct trust business under the
11| laws of such jurisdiction and the agreenent or |aw governing
12 | such trust arrangenent provides substantially sinilar

13 | protections for the purchaser as are required in this

14 | subparagraph for trusts holding property in a tineshare plan
15|(in this state.

16 (VI11) The trustee shall have appointed a registered
17 | agent in this state for service of process. In the event such
18 | a regi stered agent is not appointed, service of process nay be
19 | served pursuant to s. 721.265.
20 5. Owners' association.--
21 a. |If the subject accommopdations or facilities, or al
22 | use rights therein, are to be transferred into an owners
23 | association in order to conply with this paragraph, such
24 | transfer shall take place pursuant to this subparagraph
25 b. Prior to the transfer by each interesthol der of the
26 | subj ect acconmpdations and facilities, or all use rights
27 | therein, to an owners' association, any lien or other
28 | encunbr ance agai nst such acconmodations and facilities, or use
29 | rights therein, shall be nade subject to a nondi sturbance and
30| notice to creditors instrunent pursuant to subsection (3). No
31| transfer pursuant to this subparagraph shall becone effective
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until the owners' association accepts such transfer and the

responsibilities set forth herein. An owners' association

establ i shed pursuant to this subparagraph shall conply with

the foll owi ng provisions:

(1) The owners' association shall be a business entity

aut hori zed and qualified to conduct business in this state.

Control of the board of directors of the owners' associ ati on

nust be i ndependent from any devel oper or nmanaging entity of

the tinmeshare plan or any interesthol der

(1'1) The bylaws of the owners' association shal

provide that the corporation nay not be voluntarily dissol ved

wi t hout the unani nbus vote of all owners of personal property

timeshare interests so long as any purchaser has a right to

occupy any portion of the tineshare property pursuant to the

ti meshare pl an.

(1'1'l) The owners' association shall not convey,

hypot hecate, nortgage, assign, |lease, or otherw se transfer or

encunber in any fashion any interest in or portion of the

ti meshare property with respect to which any purchaser has a

right of use or occupancy, unless the tineshare plan is

terninated pursuant to the tinmeshare instrunent, or unless

such conveyance, hypothecation, nortgage, assignnent, | ease,

transfer, or encunbrance is approved by a vote of two-thirds

of all voting interests of the association and such deci si on

is declared by a court of conpetent jurisdiction to be in the

best interests of the purchasers of the tineshare plan. The

owners' association shall notify the division in witing

within 10 days after receiving notice of the filing of any

petition relating to obtaining such a court order. The

di vi sion shall have standing to advise the court of the

64

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2004 SB 1208
9-904-04 See HB 277

division's interpretation of the statute as it relates to the

petition.
(1V) Al purchasers of the tineshare plan shall be

menbers of the owners' association and shall be entitled to

vote on matters requiring a vote of the owners' association as

provided in this chapter or the tineshare instrunent. The

owners' association shall act as a fiduciary to the purchasers

of the tineshare plan. The articles of incorporation

establ i shing the owners' association shall set forth the

duties of the owners' association. Al expenses reasonably

incurred by the owners' association in the performance of its

duties, together with any reasonabl e conpensation of the

officers or directors of the owners' association, shall be

commbn expenses of the tineshare pl an

(V) The docunents establishing the owners' association

shall constitute a part of the tineshare instrunent.

(VI) For owners' associations holding property in a

timeshare plan | ocated outside this state, the owners

associ ati on hol ding such property shall be deened in

conpliance with the requirenents of this subparagraph if such

owners' association is authorized and qualified to conduct

owners' associ ati on busi ness under the | aws of such

jurisdiction and the agreenent or |aw governi ng such

arrangenent provides substantially sinmlar protections for the

purchaser as are required in this subparagraph for owners

associ ati ons holding property in a tineshare plan in this

state.
(VIl) The owners' association shall have appointed a

regi stered agent in this state for service of process. In the

event such a registered agent cannot be | ocated, service of

process nay be nade pursuant to s. 721.265.
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6. Personal property subject to certificate of

title.--1f any personal property that is an accommbdati on or

facility of a tineshare plan is subject to a certificate of

title in this state pursuant to chapter 319 or chapter 328,

the followi ng notation nmust be nmade on such certificate of
title pursuant to s. 319.27(1) or s. 328.15(1):

The further transfer or encunbrance of the property subject to

this certificate of title, or any lien or encunbrance thereon

is subject to the requirenents of section 721.17, Florida

Statutes, and the transferee or lienor agrees to be bound by

all of the obligations set forth therein.

7.4- 1f the devel oper has previously provided a
certified copy of any docunent required by this paragraph, she
or he may for all subsequent disbursenents substitute a true
and correct copy of the certified copy, provided no changes to
t he docunent have been nmade or are required to be nade.

8. In the event that use rights relating to an

accommpdation or facility are transferred into a trust

pursuant to subparagraph 4. or into an owners' association

pursuant to subparagraph 5., all other interesthol ders,

i ncluding the owner of the underlying fee or underlying

personal property, nust execute a nondi sturbance and notice to

creditors instrunent pursuant to subsection (3).

(d) Substitution of other assurances for escrowed

funds or other property.--Funds or other property escrowed as

provided in this section nmay be rel eased fromescrow to or on

the order of the devel oper upon acceptance by the director of

t he division of other assurances pursuant to subsection (5) as

a substitute for such escrowed funds or other property. The
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anmount of escrowed funds or other property that nmay be

rel eased pursuant to this paragraph shall be equal to or |ess

than the face anpbunt of the assurances accepted by the

director fromtine to tine

(3) NONDI STURBANCE AND NOTI CE TO CREDI TORS
| NSTRUVENT. - - The nondi st urbance and notice to creditors
i nstrunent, when required, shall be executed by each

i nteresthol der.
(a) The instrument shall state that:

1.tay If the party seeking enforcenment is not in
default of its obligations, the instrunent nmay be enforced by
both the seller and any purchaser of the tineshare plan

2.{b)y The instrument shall be effective as between the
ti meshare purchaser and interesthol der despite any rejection
or cancellation of the contract between the tinmeshare
purchaser and devel oper as a result of bankruptcy proceedi ngs
of the devel oper; and

3.{€¢) So long as a purchaser remains in good standing
with respect to her or his obligations under the tineshare

i nstrunent, including making all paynents to the managi ng

entity required by the tineshare instrunent with respect to

t he annual common expenses of the tineshare the—interesthotder
I . . I o _ faeitities ol an,
then the interestholder will fuHy honor all the rights of
such purchaser relating to the subject acconmopdati on or

facility as refl ected tireshare—purehasers in ant—to the
ti meshare instrunent ptan—wH—hener—thepurchasers—+ght—to
|t he I . . Fnds I
" I o I . TN I I
ruhes—pronut-gated—herevunder.
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1| The instrunent shall contain |anguage sufficient to provide

2 | subsequent creditors of the devel oper and interestholders with
3| notice of the existence of the tinmeshare plan and of the

4 | rights of purchasers and shall serve to protect the interest
5] of the tineshare purchasers fromany clai ns of subsequent

6| creditors.

7 (b) Real property tineshare plans.--For real property
8| tineshare plans, the instrunent shall be recorded in the

9| public records of the county in which the subject

10 | acconmodations or facilities are | ocated.

11 (c) Personal property tineshare plans.--For persona

12 | property tineshare plans, the instrunent shall be included

13| within or attached as an exhibit to a security agreenent or
14 | ot her agreenent executed by the interesthol der. Constructive
15| notice of such security agreenent or other agreenent shall be
16 | filed in the manner prescribed by chapter 679 or other

17 | applicable | aw.

18 (d) A copy of the recorded or filed nondisturbance and
19| notice to creditors instrument, when required, shall be
20 | provided to each tineshare purchaser at the tine the purchase
21 | contract is executed.
22 (4) In lieu of any escrow provisions required by this
23| act, the director of the division shall have the discretion to
24 | permt deposit of the funds or other property in an escrow
25 | account as required by the jurisdiction in which the sale took
26 | pl ace.
27 (5)(a) In lieu of any escrows required by this
28 | section, the director of the division shall have the
29 | discretion to accept other assurances, including, but not
30| limted to, a surety bond issued by a conpany authorized and
31| licensed to do business in this state as surety or an
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irrevocable letter of credit in an anount equal to the escrow
requi renents of this section

(b) Notwithstandi ng anything in chapter 718 or chapter
719 to the contrary, the director of the division shall have
the discretion to accept other assurances pursuant to
paragraph (a) in lieu of any requirenent that conpletion of
construction of one or nore accommopdations or facilities of a
ti meshare plan be acconplished prior to closing.

(c) In lieu of a nondi sturbance and notice to

creditors instrunent, when such an instrunent is otherw se

required by this section, the director of the division shal

have the discretion to accept alternate neans of protecting

the continuing rights of purchasers in and to the subject

accommpdations or facilities of the tinmeshare plan as and for

the termdescribed in the tineshare i nstrunent, and of

providing effective constructive notice of such continuing

purchaser rights to subsequent owners of the accomobdati ons or

facilities and to subsequent creditors of the affected

i nt er est hol der.

(d) Inlieu of the requirenents in s.
721.08(2)(c)3.e.(l11), the director of the division shall have
the discretion to accept alternate neans of protecting the use

rights of purchasers in the subject accommbdati ons and

facilities of the tineshare plan against unfiled and inferior

cl ai ms.

(6) An escrow agent hol ding funds escrowed pursuant to
this section may invest such escrowed funds in securities of
the United States Governnent, or any agency thereof, or in
savings or tinme deposits in institutions insured by an agency
of the United States Governnent. The right to receive the
i nterest generated by any such investnents shall be paid to
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the party to whomthe escrowed funds or other property are
pai d unl ess otherw se specified by contract.

(7) Each escrow agent shall nmintain separate books
and records for each tineshare plan and shall maintain such
books and records in accordance with good accounting
practices.

(8) An escrow agent hol ding escrowed funds pursuant to
this chapter that have not been clained for a period of 5
years after the date of deposit shall nmke at | east one
reasonabl e attenpt to deliver such unclainmed funds to the
pur chaser who subnmitted such funds to escrow. In making such
attenpt, an escrow agent is entitled to rely on a purchaser's
| ast known address as set forth in the books and records of
the escrow agent and is not required to conduct any further
search for the purchaser. If an escrow agent's attenpt to
deliver unclained funds to any purchaser is unsuccessful, the
escrow agent may deliver such unclained funds to the division
and the division shall deposit such unclainmed funds in the
Di vision of Florida Land Sal es, Condom ni uns, and Mbil e Hones
Trust Fund, 30 days after giving notice in a publication of
general circulation in the county in which the tineshare
property containing the purchaser's tineshare interest is
| ocated. The purchaser may claimthe sane at any tinme prior to
the delivery of such funds to the division. After delivery of
such funds to the division, the purchaser shall have no nore
rights to the unclained funds. The escrow agent shall not be
liable for any clains fromany party arising out of the escrow
agent's delivery of the unclained funds to the division
pursuant to this section

(9) For each transfer of the legal title to a
ti meshare estate by a devel oper, the devel oper shall deliver
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an instrunent evidencing such transfer to the purchaser or to
atitle insurance agent or the clerk of the court for

recording. For each transfer of the legal title to a persona

property tineshare interest by a devel oper, the devel oper

shal |l deliver an instrunent evidencing such transfer to the

pur chaser subject to the provisions of this section.

(10) (a) Any devel oper, seller, or escrow agent who
intentionally fails to conply with the provisions of this
section concerning the establishnent of an escrow account,
deposits of funds into escrow, and withdrawal therefromis
guilty of a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084, or the successor
thereof. The failure to establish an escrow account or to
pl ace funds therein as required in this section is prinma facie
evi dence of an intentional and purposeful violation of this
secti on.

(b) Any devel oper, interestholder, trustee, or officer

or director of an owners' association who intentionally fails

to conply with the provisions of this section concerning the

establi shnent of a trust or owners' association, conveyances

of property into the trust or owners' association, and

conveyances or encunbrances of trust or owners' association

property is guilty of a felony of the third degree, punishable
as provided in s. 775.082, s. 775.083, or s. 775.084, or the
successor thereof. The failure to establish a trust or owners

association, or to transfer property into the trust or owners'

association, or the failure of a trustee or officer or

director of an owners' association to conply with the trust

agreenent, articles of incorporation, or bylaws with respect

to conveyances or encunbrances of trust or owners' association

71

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Florida Senate - 2004 SB 1208
9-904-04 See HB 277

property, as required by this section, is prim facie evidence

of an intentional and purposeful violation of this section.

Section 9. Paragraphs (a) and (d) of subsection (1),
par agraph (c) of subsection (2), and paragraph (c) of
subsection (3) of section 721.09, Florida Statutes, are
amended to read:

721.09 Reservation agreenents; escrows. --

(1)(a) Prior to filing the filed registered public
offering statenent with the division, a seller shall not offer
a tinmeshare plan for sale but may accept reservation deposits
and advertise the reservation deposit program upon approval by
the division of a fully executed escrow agreenent and
reservation agreenent properly filed with the division

(d) A seller who has filed a reservation agreenent and
an escrow agreemnment under this section nay advertise the
reservation agreenent programif the advertising materi al
neets the foll owi ng requirenents:

1. The seller conplies with the provisions of s.
721.11 with respect to such advertising materi al

2. The advertising nmaterial is limted to a genera
description of the proposed tineshare plan, including, but not
limted to, a general description of the type, nunber, and
size of accommodations and facilities and the name of the
proposed ti neshare plan.

3. The advertising naterial contains a statenent that
the advertising material is being distributed in connection
with an approved reservation agreenent filing only and that
the seller cannot offer an interest in the tineshare plan for
sale until a filed registered public offering statenent has
been filed with the division under this chapter
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(2) Each executed reservation agreenent shall be
si gned by the devel oper and shall contain the foll ow ng:

(c) A statenent of the obligation of the devel oper to
file a filed registered public offering statement with the
division prior to entering into binding contracts.

(3)

(c) The escrow agent may invest the escrowed funds in
securities of the United States Governnent, or any agency
thereof, or in savings or tine deposits in institutions
i nsured by an agency of the United States Governnent. The
i nterest generated by any such investnents shall be payable to
the party entitled to receive the escrowed funds or other
property.

Section 10. Paragraph (a) of subsection (1),
par agraphs (b) and (e) of subsection (6), and subsections (7),
(8), and (9) of section 721.11, Florida Statutes, are anmended
to read:

721.11 Advertising naterials; oral statenents.--

(1)(a) A developer may file AH advertising material
must—be—fit+ed with the division for revi ew by—the—developer
pror—to—tuse. At—thereguest—of—the—devetoper—The division

shall review any the advertising material filed for review by

t he devel oper and notify the devel oper of any deficiencies

within 10 days after the filing. |If the devel oper corrects the
deficiencies or if there are no deficiencies, the division
shall notify the devel oper of its approval of the advertising
mat erials. Notw thstandi ng anything to the contrary contai ned
in this subsection, so |long as the devel oper uses adverti sing
mat eri al s approved by the division, follow ng the devel oper's
request for a review, the devel oper shall not be liable for

73

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2004 SB 1208
9-904-04 See HB 277

1| any violation of this section or s. 721.111 with respect to

2 | such advertising naterials.

3 (6) Failure to provide cancellation rights or

4| disclosures as required by this subsection in connection with
5] the sale of a regulated short-term product constitutes

6 | m srepresentation in accordance with paragraph (4)(a). Any

7 | agreenent relating to the sale of a regulated short-term

8 | product nust be regulated as advertising material and is

9| subject to the foll ow ng:

10 (b) A purchaser of a regulated short-term product has
11 ) the right to cancel the agreenent until midnight of the 10th
12 | cal endar day followi ng the execution date of the agreenent.

13 | The right of cancellation may not be waived by the prospective
14 | purchaser or by any other person on behalf of the prospective
15 | purchaser. Notice of cancellation nust be given in the sane
16 | manner prescribed for giving notice of cancellation under s.
17| 721.10(2). |If the prospective purchaser gives a valid notice
18 | of cancellation or is otherwise entitled to cancel the sale,
19 | the funds or other property received fromor on behalf of the
20 | prospective purchaser, or the proceeds thereof, nust be
21 | returned to the prospective purchaser. Such refund nust be
22 | made in the sane manner prescribed for refunds under s.
23 | 721. 10.
24 (e) If the seller provides the purchaser with the
25| right to cancel the purchase of a regul ated short-term product
26 | at any time up to 7 days prior to the purchaser's reserved use
27 | of the accomopdations, but in no event |ess than 10 days, and
28| if the seller refunds the total ampunt of all paynents nade by
29 | the purchaser reduced by the proportion of any benefits the
30 | purchaser has actually received prior to the effective date of
31| the cancellation, the specific value of which has been agreed
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to between the purchaser and the seller, the short-term
product offer shall be exenpt fromthe requirenents of
par agraphs (b), (c), and (d). An agreenent relating to the
sal e of the regulated short-term product nade pursuant to this
par agraph nust contain a statement setting forth the
cancel l ation and refund rights of the prospective purchaser in
a manner that is consistent with this section and s. 721. 10,
i ncluding a description of the length of the cancellation
right, a statenent that the purchaser's intent to cancel nust
be in witing and sent to the seller at a specified address, a
statenent that the notice of cancellation is effective upon
the date sent, and a statenent that any attenpt to waive the
cancellation right is unlawful. The right of cancellation
provided to the purchaser pursuant to this paragraph may not
be wai ved by the prospective purchaser or by any other person
on behal f of the prospective purchaser. Notice of cancellation
nmust be given in the sanme manner prescribed for giving notice
of cancellation pursuant to s. 721.10(2). |If the prospective
purchaser gives a valid notice of cancellation, or is
otherwi se entitled to cancel the sale, the funds or other
property received fromor on behalf of the prospective
purchaser, or the proceeds thereof, shall be returned to the
prospective purchaser. Such refund shall be nade in the manner
prescribed for refunds under s. 721.10.

(7) Notwithstandi ng the provisions of s.
721.05(7) ¢6)(b), a seller may portray possi bl e acconmodati ons
or facilities to prospective purchasers in advertising
material, or a purchaser public offering statenent, w thout
such accommodations or facilities being available for use by
purchasers so long as the advertising material or purchaser
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public offering statenent conplies with the provisions of
subsection (4).

(8) Notwithstandi ng the provisions of s.

721.05(7) ¢6)(b), a devel oper may portray possible
accommpdations or facilities to prospective purchasers by

di ssem nating oral or witten statenents regardi ng sane to
broadcast or print nedia with no obligation on the devel oper's
part to actually construct such accommobdations or facilities
or to file such accommpdations or facilities with the

di vision, but only so long as such oral or witten statenents
are not considered advertising material pursuant to paragraph
(3)(e).

(9) Notwithstandi ng the provisions of s.
721.05(7)€¢6)(b), a seller of a nmultisite tineshare plan may
portray a possible conponent site to prospective purchasers
with no accomobdations or facilities |located at such conponent
site being available for use by purchasers so long as the
seller satisfies the followi ng requirenents:

(a) A developer of a nultisite tinmeshare plan may
di ssem nate oral or witten statenents to broadcast or print
nedi a describing a possible conmponent site with no obligation
on the developer's part to actually add such conponent site to
the multisite tinmeshare plan or to anend the devel oper's
filing with the division, but only so |long as such oral or
witten statenents are not considered advertising materia
pursuant to paragraph (3)(e).

(b) A seller may nake representations to purchasers in
advertising material or in a purchaser public offering
statenent regarding the possible accommpdations and facilities
of a possible conponent site w thout such accomodati ons or
facilities being available for use by purchasers so |ong as
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the advertising material or purchaser public offering
statenent conplies with the provisions of subsection (4).

(c) In the event a seller nmakes any of the
representations pernmtted by paragraph (b), the purchase
agreenent nust contain the follow ng conspi cuous discl osure
unl ess and until such tinme as the devel oper has conmmtted
itself in the tinmeshare instrunment to addi ng the possible
conponent site to the nultisite tinmeshare plan, at which tine
the seller may portray the conponent site pursuant to the
ti meshare instrument without restriction

[ Description of possible conponent site] is only a possible
conponent site which may never be added to the nultisite
timeshare plan (or nultisite vacation ownership plan or

mul tisite vacation plan or vacation club). Do not purchase an
interest in the nultisite tinmeshare plan (or multisite
vacati on ownership plan or nultisite vacation plan or vacation
club) in reliance upon the addition of this conponent site.

(d) Notwi thstandi ng anything contained in this chapter
to the contrary, a devel oper or nanaging entity may
communi cate with existing purchasers regardi ng possible
conponent sites without restriction, so long as all oral and
witten statenents nade to existing purchasers pursuant to
this subsection conmply with the provisions of subsection (4).

(e) Any violation of this subsection by a devel oper,
seller, or managing entity shall constitute a violation of
this chapter. Any violation of this subsection with respect to
a purchaser whose purchase has not yet closed shall be deened
to provide that purchaser with a new 10-day voidability
peri od.
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Section 11. Subsection (1) of section 721.12, Florida
Statutes, is anended to read:

721.12 Recordkeeping by seller.--Each seller of a
ti meshare plan shall maintain anmong its business records the
fol | owi ng:

(1) A copy of each contract for the sale of a
tinmeshare interest, which contract has not been canceled. If a
timeshare estate is being sold, the seller is required to
retain a copy of the contract only until a deed of conveyance,
agreenent for deed, or lease is recorded in the office of the
clerk of the circuit court in the county wherein the plan is
| ocated. |f a personal property tinmeshare plan is being sold,

the seller is required to retain a copy of the contract only

until a certificate of transfer, agreenent for transfer

| ease, or other instrunent of transfer that fully conplies

with s. 721.08 is delivered to the purchaser.

Section 12. Paragraphs (a) and (b) of subsection (1),
par agraph (b) of subsection (2), paragraphs (c), (d), and (e)
of subsection (3), paragraph (g) of subsection (6), and
subsections (4) and (8) of section 721.13, Florida Statutes,
are anended, subsection (9) is renunbered as subsection (10),
and new subsections (9) and (11) are added to that section, to
read:

721.13 Managenent. - -

(1) (a) For each tineshare plan, the devel oper shal
provide for a managing entity, which shall be either the
devel oper, a separate nmnager or managenent firm or an
owners' association. Any owners' association shall be created
prior to the first closing recerding of the sale of a
ti meshare interest instrurent.
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(b)1. Wth respect to a tineshare plan which is also
regul at ed under chapter 718 or chapter 719, or which contains
a mandatory owners' association, the board of administration
of the owners' association shall be considered the nmanagi ng
entity of the tinmeshare plan

2. During any period of tinme in which such owners
associ ation has entered into a contract with a nanager or
managenent firmto provide sone or all of the nanagenent
services to the tineshare plan, both the board of
adm ni stration and the nmanager or managenment firmshall be
consi dered the managing entity of the tinmeshare plan and shal
be jointly and severally responsible for the faithful
di scharge of the duties of the managing entity.

3. An owners' association which is the managing entity
of a tineshare plan that includes condom niumunits or
cooperative units shall not be considered a condom ni um
associ ati on pursuant to the provisions of chapter 718 or a
cooperative association pursuant to the provisions of chapter
719, unl ess such owners' association also operates the entire
condom ni um pursuant to s. 718.111 or the entire cooperative
pursuant to s. 719.104.

(2)

(b) The managing entity shall invest the operating and
reserve funds of the tineshare plan in accordance with s.
518.11(1); however, the nanaging entity shall give safety of
capital greater weight than production of incone. In no event
shal |l the managing entity invest tineshare plan funds with a
devel oper or with any entity that is not independent of any
devel oper or any managi ng entity within the nmeaning of s.
721.05(20) (18}, and in no event shall the nmanaging entity
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i nvest tinmeshare plan funds in notes and nortgages related in
any way to the tinmeshare pl an.

(3) The duties of the managing entity include, but are
not limted to:

(c)1. Providing each year to all purchasers an
item zed annual budget which shall include all estinmated
revenues and expenses. The budget shall be in the form
required by s. 721.07(5)(u). The budget and shall be the fina
budget adopted by the managing entity for the current fisca

year. The final adopted budget is not required to be delivered

if the managi ng entity has previously delivered a proposed

annual budget for the current fiscal year to purchasers in

accordance with chapter 718 or chapter 719 and t he nanagi ng

entity includes a description of any changes in the adopted

budget with the assessnment notice and a di scl osure regarding

the purchasers' right to receive a copy of the adopted budget,

i f desired. The budget shall contain, as a footnote or
otherwi se, any related party transaction di sclosures or notes
whi ch appear in the audited financial statenents of the
managi ng entity for the previous budget year as required by
paragraph (e). A copy of the final budget shall be filed with
the division for review within 30 days after the begi nning of
each fiscal year together with a statement of the nunber of
periods of 7-day annual use availability that exist within the
ti meshare plan, including those periods filed for sale by the
devel oper but not yet committed to the tineshare plan, for

whi ch annual fees are required to be paid to the division
under s. 721.27.

2. Notwithstandi ng anything contained in chapter 718
or chapter 719 to the contrary, the board of adninistration of
an owners' association which serves as the nanaging entity may
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fromtine to tine reallocate reserves for deferred mai ntenance
and capital expenditures required by s. 721.07(5)(u)3.a.(Xl)
fromany deferred nmai ntenance or capital expenditure reserve
account to any ot her deferred maintenance or capita

expendi ture reserve account or accounts in its discretion

wi t hout the consent of purchasers of the tinmeshare plan. Funds
in any deferred maintenance or capital expenditure reserve
account may not be transferred to any operating account

wi thout the consent of a majority of the purchasers of the

ti meshare plan. The managing entity may fromtine to tine
transfer excess funds in any operating account to any deferred
mai nt enance or capital expenditure reserve account without the
vote or approval of purchasers of the tineshare plan. In the
event any amount of reserves for acconmpdations and facilities

of a tineshare plan containing tineshare |icenses or persona

property tineshare interests exists at the end of the term of

the tinmeshare plan, such reserves shall be refunded to

purchasers on a pro rata basis.

(d)1. Maintenance of all books and records concerning
the tinmeshare plan so that all such books and records are
reasonably available for inspection by any purchaser or the
aut hori zed agent of such purchaser. For purposes of this
subpar agr aph, the books and records of the tineshare plan

shal | be considered "reasonably available" if copies of the
requested portions are delivered to the purchaser or the
purchaser's agent within 7 days after ef the date the managi ng
entity receives a witten request for the records signed by

t he purchaser. The managing entity may charge the purchaser a
reasonabl e fee for copying the requested information not to
exceed 25 cents per page. However, any purchaser or agent of
such purchaser shall be pernitted to personally inspect and
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exam ne the books and records wherever |ocated at any
reasonabl e tine, under reasonabl e conditions, and under the
supervi sion of the custodian of those records. The custodi an
shal | supply copies of the records where requested and upon
payrment of the copying fee. No fees other than those set forth
in this section may be charged for the providing of,

i nspection, or exam nation of books and records. Al books and
financial records of the tinmeshare plan nust be maintained in
accordance with generally accepted accounting practices.

2. |If the books and records of the tinmeshare plan are
not nmintai ned on the prenm ses of the accommbdati ons and
facilities of the tineshare plan, the managing entity shal
informthe division in witing of the |ocation of the books
and records and the nane and address of the person who acts as
custodi an of the books and records at that location. In the
event that the location of the books and records changes, the
managi ng entity shall notify the division of the change in
| ocation and the nane and address of the new custodian within
30 days after of the date the books and records are noved. The
purchasers shall be notified of the |ocation of the books and
records and the nane and address of the custodian in the copy
of the annual budget provided to them pursuant to paragraph
(c).

3. The division is authorized to adopt rules which
specify those itens and matters that shall be included in the
books and records of the tinmeshare plan and which specify
procedures to be followed in requesting and delivering copies
of the books and records.

4. Notwi t hstandi ng any provision of chapter 718 or
chapter 719 to the contrary, the managing entity may not
furnish the nane, address,or electronic mail address of any
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purchaser to any other purchaser or authorized agent thereof
unl ess the purchaser whose nane, ant¢ address, or electronic

mai | address is are requested first approves the disclosure in

writing.

(e) Arranging for an annual audit of the financia
statenents of the tineshare plan by a certified public
accountant licensed by the Board of Accountancy of the
Depart nent of Business and Professional Regulation, in
accordance with generally accepted auditing standards as
defined by the rules of the Board of Accountancy of the
Depart nent of Business and Professional Regul ation. The
financial statenents required by this section nust be prepared
on an accrual basis using fund accounting, and nust be
presented in accordance with generally accepted accounting
principles. A copy of the audited financial statenents nust be
filed with the division for review and forwarded to the board
of directors and officers of the owners' association, if one
exists, no later than 5 cal endar nonths after the end of the
timeshare plan's fiscal year. If no owners' association
exi sts, each purchaser nust be notified, no later than 5
nmonths after the end of the tinmeshare plan's fiscal year, that
a copy of the audited financial statenents is avail able upon
request to the managi ng entity. Notw thstandi ng any
requi rement of s. 718.111(13) or s. 719.104(4), the audited
financial statenents required by this section are the only
annual financial reporting requirenents for tinmeshare
condom ni uns or tineshare cooperatives.

(4) The managing entity shall nmaintain anong its
records and provide to the division upon request a conplete
list of the nanes and addresses of all purchasers and owners
of tinmeshare units in the tineshare plan. The managi ng entity
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shal | update this list no | ess frequently than quarterly.
Pursuant to paragraph (3)(d), the managing entity nmay not
publish this owner's list or provide a copy of it to any
purchaser or to any third party other than the division.
However, the managing entity shall to those persons |isted on
the owner's list materials provided by any purchaser, upon the
written request of that purchaser, if the purpose of the
mailing is to advance legitimte owners' associ ati on busi ness,
such as a proxy solicitation for any purpose, including the
recall of one or nore board nenbers el ected by the owners or
t he di scharge of the manager or nanagenent firm The use of
any proxies solicited in this manner nust conply with the
provisions of the tineshare instrunent and this chapter. A
mai | i ng requested for the purpose of advancing legitimte
owner s' associ ati on busi ness shall occur within 30 days after
recei pt of a request froma purchaser. The board of
adm ni stration of the owners' associ ation shall be responsible
for deternmining the appropriateness of any nmiling requested
pursuant to this subsection. The purchaser who requests the
mai | i ng nust reinburse the owners' associ ation in advance for
t he owners' association's actual costs in perforning the
mailing. It shall be a violation of this chapter and, if
applicable, of part VIII of chapter 468, for the board of
adm ni stration or the nanager or managenent firmto refuse to
mai | any material requested by the purchaser to be mail ed,
provi ded the sole purpose of the materials is to advance
| egiti mate owners' associ ation business. |f the purpose of the
mailing is a proxy solicitation to recall one or nore board
nmenbers el ected by the owners or to discharge the nmanager or
managenent firmand the managing entity does not mail the
materials within 30 days after receipt of a request froma
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purchaser, the circuit court in the county where the tineshare
plan is |ocated may, upon application fromthe requesting
purchaser, summarily order the nailing of the materials solely
related to the recall of one or nore board nenbers el ected by
the owners or the discharge of the manager or managenent firm
The court shall dispose of an application on an expedited
basis. In the event of such an order, the court nmmy order the
managi ng entity to pay the purchaser's costs, including
attorney's fees reasonably incurred to enforce the purchaser's
rights, unless the managing entity can prove it refused the
mai ling in good faith because of a reasonable basis for doubt
about the legitinacy of the mailing.

(6)

(g) A managing entity shall have breached its
fiduciary duty described in subsection (2) in the event it
enforces the denial of use pursuant to paragraph (b) agai nst
any one purchaser or group of purchasers without simlarly
enforcing it against all purchasers, including all devel opers
and owners of the underlying fee or underlying persona

property; however, a managing entity shall not be required to
solicit rentals pursuant to paragraph (f) for every delinquent
purchaser. A managing entity shall also have breached its
fiduciary duty in the event an error in the books and records
of the tineshare plan results in a denial of use pursuant to
this subsection of any purchaser who is not, in fact,
delinquent. In addition to any renedi es otherw se available to
purchasers of the tineshare plan arising fromsuch breaches of
fiduciary duty, such breach shall also constitute a violation
of this chapter. In addition, any purchaser receiving a notice
of delinquency pursuant to paragraph (b), or any third party
cl ai m ng under such purchaser pursuant to paragraph (b), may
85
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i medi ately bring an action for injunctive or declaratory
relief against the nmanaging entity seeking to have the notice
i nval i dated on the grounds that the purchaser is not, in fact,
delinquent, that the managing entity failed to follow the
procedures prescribed by this section, or on any other

avail abl e grounds. The prevailing party in any such action
shall be entitled to recover his or her reasonable attorney's
fees fromthe | osing party.

(8) Notwithstanding anything to the contrary in s.
718.110, s. 718.113, s. 718.114, or s. 719.1055, the board of
adm ni stration of any owners' association that operates a
ti meshare condom ni um pursuant to s. 718.111, or a tineshare
cooperative pursuant to s. 719.104, shall have the power to
nmake material alterations or substantial additions to the
accomodations or facilities of such timeshare condom ni um or
ti meshare cooperative w thout the approval of the owners
associ ati on. However, if the tineshare condoni ni um or
ti meshare cooperative contains any residential units that are
not subject to the tineshare plan, such action by the board of
adm ni stration nust be approved by a mapjority of the owners of
such residential units. Unless otherw se provided in the
timeshare instrunent as originally recorded, no such anendnent
may change the configuration or size of any acconmpdation in
any material fashion, or change the proportion or percentage
by which a nenber of the owners' association shares the comon
expenses, unless the record owners of the affected units or
timeshare interests and all record owners of liens on the
affected units or tineshare interests join in the execution of
t he amendrent .

(9) Al notices or other infornmation sent by a board

of adm nistration of an owners' association may be delivered
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1| to a purchaser by electronic mail, provided that the purchaser
2| first consents electronically to the use of electronic nai
3| for notice purposes in a manner that reasonably denobnstrates
4 | that the purchaser has the ability to access the notice by
5] electronic mail. Proxies or witten consents on votes of any
6 | owners' association may be received by electronic mail, shal
7 | have legal effect, and may be utilized for votes of an owners
8 | association, provided that the electronic signature is
9 | authenticated through use of a password, cryptography

10 | software, or other reasonabl e neans and that proof of such

11 | authentication is nade available to the board of directors.

12 (10) (9> Any failure of the managing entity to

13| faithfully discharge the fiduciary duty to purchasers inposed
14 | by this section or to otherwi se conply with the provisions of
15| this section shall be a violation of this chapter and of part
16 | VII1 of chapter 468.

17 (11) Notwi thstanding the other provisions of this

18 | section, personal property tineshare plans are only subject to
19 | the provisions of subsections (1)(a)-(d), (2)(a), (3)(a)-(h),
20 |(5), (B), (9, and (10).

21 Section 13. Subsection (4) is added to section 721. 14,
22| Florida Statutes, to read

23 721.14 Discharge of nmanaging entity.--

24 (4) This section shall not apply to personal property
25| ti neshare plans.

26 Section 14. Paragraph (c) of subsection (2) of section
27| 721.15, Florida Statutes, is anended, and subsection (10) is
28 | added to that section, to read:

29 721.15 Assessnents for conmobn expenses. --

30 (2)

31
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(c) For the purpose of calculating the obligation of a
devel oper under a guarantee pursuant to paragraph (b),
depreci ati on expenses related to real property shall be
excl uded from conmon expenses incurred during the guarantee
period, except that for real property that is used for the

production of fees, revenues, or other incone, depreciation

expenses shall be excluded only to the extent that they exceed

the net incone fromthe production of such fees, revenues, or

ot her i ncone.

(10) This section shall not apply to personal property

ti meshare pl ans.
Section 15. Subsection (6) is added to section 721. 16,
Fl orida Statutes, to read

721.16 Liens for overdue assessnents; liens for |abor
perforned on, or materials furnished to, a tineshare unit.--
(6) This section shall not apply to personal property

ti meshare pl ans.
Section 16. Section 721.17, Florida Statutes, is
anended to read:

721.17 Transfer of interest.--Except in the case of a
ti meshare plan subject to the provisions of chapter 718 or
chapter 719, no devel oper, e+ owner of the underlying fee, or
owner of the underlying personal property shall sell, |ease

assign, nortgage, or otherwi se transfer his or her interest in
the accomodations and facilities of the tineshare plan except
by an instrunent evidencing the transfer recorded in the
public records of the county in which such accommbdati ons and
facilities are located or, with respect to personal property

timeshare plans, in full conpliance with s. 721.08. The

i nstrunent shall be executed by both the transferor and
transferee and shall state:
88
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(1) That its provisions are intended to protect the
rights of all purchasers of the plan

(2) That its terns may be enforced by any prior or
subsequent tinmeshare purchaser so long as that purchaser is
not in default of his or her obligations.

(3) That so long as a purchaser renmains in good

standing with respect to her or his obligations under the

timeshare instrunent, including naking all paynents to the

nmanagi ng entity required by the tineshare instrunent with

respect to the annual comon expenses of the tineshare plan
the transferee shall wtt fuHy honor all the rights of such
purchaser relating to the subject accommodation or facility as
refl ect ed the—purechasers—to—occupy antd—use—the—accoempdations

ant—faci-Hties—as——provided i n theirr—original—econtracts—and t he
ti meshare instrunent inAstrurents

(4) That the transferee will fully honor all rights of

ti meshare purchasers to cancel their contracts and receive
appropriate refunds.

(5) That the obligations of the transferee under such
instrunent will continue to exist despite any cancellation or
rejection of the contracts between the devel oper and purchaser
ari sing out of bankruptcy proceedings.

Shoul d any transfer of the interest of the devel oper, the o+
owner of the underlying fee, or the owner of the underlying

property occur in a manner which is not in conpliance with

this section, the terns set forth in this section shall be

presuned to be a part of the transfer and shall be deened to

be included in the instrunent of transfer. Notice shall be

mai | ed to each purchaser of record within 30 days after ef the

transfer unless such transfer does not affect the purchaser's
89
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rights in or use of the tineshare plan. Persons who hol d
nortgages or liens on the property constituting a tineshare
plan before the filed registered public offering statenent of
such plan is approved by the division shall not be considered
transferees for the purposes of this section.

Section 17. Section 721.18, Florida Statutes, is
amended to read:

721.18 Exchange prograns; filing of information and
other materials; filing fees; unlawful acts in connection with
an exchange program - -

(1) If a purchaser is offered the opportunity to
subscri be to an exchange program the seller shall deliver to
t he purchaser, together with the purchaser public offering
statenent, and prior to the offering or execution of any
contract between the purchaser and the conpany offering the
exchange program witten information regardi ng such exchange
program or, if the exchange conpany is dealing directly with
t he purchaser, the exchange conpany shall deliver to the
purchaser, prior to the initial offering or execution of any
contract between the purchaser and the conpany offering the
exchange program witten information regardi ng such exchange
program |n either case, the purchaser shall certify in
witing to the receipt of such information. Such information
shall include, but is not limted to, the follow ng
information, the form and substance of which shall first be
approved by the division in accordance with subsection (2):

(a) The nane and address of the exchange conpany.

(b) The nanes of all officers, directors, and
shar ehol ders of the exchange conpany.

(c) \Whether the exchange conpany or any of its
officers or directors has any |legal or beneficial interest in
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any devel oper, seller, or managing entity for any tineshare
plan participating in the exchange programand, if so, the
nane and | ocation of the tineshare plan and the nature of the
i nterest.

(d) Unless otherwi se stated, a statenent that the
purchaser's contract with the exchange conpany is a contract
separate and distinct fromthe purchaser's contract with the
seller of the tineshare plan.

(e) \VWhether the purchaser's participation in the
exchange programis dependent upon the continued affiliation
of the tineshare plan with the exchange program

(f) A statenent that Whether the purchaser's
participation in the exchange programis voluntary. This

statenent is not required to be given by the seller or

nmanagi ng entity of a nultisite tineshare plan to purchasers in

the multisite tineshare pl an

(g) A conplete and accurate description of the terns
and conditions of the purchaser's contractual relationship
wi th the exchange program and the procedure by which changes
thereto may be nmde.

(h) A conplete and accurate description of the
procedure to qualify for and effectuate exchanges.

(i) A conplete and accurate description of al
limtations, restrictions, or priorities enployed in the
operation of the exchange program i ncluding, but not linmted
to, limtations on exchanges based on seasonality, tineshare
unit size, or levels of occupancy, expressed in bol dfaced
type, and, in the event that such linitations, restrictions,
or priorities are not uniformly applied by the exchange
program a clear description of the manner in which they are
appl i ed.
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(j) \Whether exchanges are arranged on a
space- avai |l abl e basi s and whet her any guar ant ees of
fulfillnment of specific requests for exchanges are nade by the
exchange program

(k) \Whether and under what circunstances a purchaser
in dealing with the exchange program nmay |ose the use and
occupancy of her or his tineshare period in any properly
applied for exchange wi thout her or his being provided with
substitute accommobdati ons by the exchange program

(1) The fees or range of fees for nenbership or
partici pation by—pturehasers in the exchange program by
pur chasers, including any conversion or other fees payable to

third parties, a statenent whether any such fees nay be

altered by the exchange conpany, and the circunstances under
which alterations may be nade.

(m The nane and address of the site of each
acconmpdation—er—factHty—inetuded—+n—+the ti neshare plan ptans
participating in the exchange program

(n) The nunber of the tineshare units in each
ti meshare plan which are avail able for occupancy and which
gualify for participation in the exchange program expressed
within the follow ng nunerical groupings: 1-5; 6-10; 11-20;
21-50; and 51 and over.

(o) The nunber of currently enrolled purchasers for
each tineshare plan participating in the exchange program
expressed within the followi ng nunerical groupings: 1-100;
101-249; 250-499; 500-999; and 1,000 and over; and a statenent
of the criteria used to deternine those purchasers who are
currently enrolled with the exchange program

(p) The disposition nmade by the exchange conpany of
ti meshare periods deposited with the exchange program by
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purchasers enrolled in the exchange program and not used by
t he exchange conpany in effecting exchanges.

(q) The following information, which shall be
i ndependently audited by a certified public accountant or
accounting firmin accordance with the standards of the
Accounti ng Standards Board of the Anerican Institute of
Certified Public Accountants and reported annual |y begranring
no—tater—than—Jduhy—1—1982:

1. The nunber of purchasers currently enrolled in the
exchange program

2.  The nunber of accommodati ons and facilities that
have current witten affiliation agreenents with the exchange
program

3. The percentage of confirned exchanges, which is the
nunber of exchanges confirmed by the exchange program di vi ded
by the nunber of exchanges properly applied for, together with
a conplete and accurate statenent of the criteria used to
det ermi ne whet her an exchange request was properly applied
for.

4. The nunber of tineshare periods for which the
exchange program has an outstanding obligation to provide an
exchange to a purchaser who relinqui shed a tineshare period
during the year in exchange for a tineshare period in any
future year.

5. The nunber of exchanges confirned by the exchange
program during the year

(r) A statenent in boldfaced type to the effect that
t he percentage described in subparagraph (q)3. is a sumary of
t he exchange requests entered with the exchange programin the
period reported and that the percentage does not indicate the
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probabilities of a purchaser's being confirned to any specific
choi ce or range of choi ces.

(2) Each exchange conpany offering an exchange program
to purchasers in this state shall file with the division for

review the information specified in subsection (1), together
wi th any nenbership agreenent and application between the

pur chaser and the exchange conpany, and the audit specified in

subsection (1) on or before June 1 of each year. However, an
exchange conpany shall nmake its initial filing at |east 20
days prior to offering an exchange programto any purchaser in
this state. Each filing shall be acconpani ed by an annua
filing fee of $500. Wthin 20 days after of receipt of such
filing, the division shall deternmine whether the filing is
adequate to neet the requirenents of this section and shal
notify the exchange conpany in witing that the division has
either approved the filing or found specified deficiencies in
the filing. If the division fails to respond within 20 days,
the filing shall be deened approved. The exchange conpany nay
correct the deficiencies; and, within 10 days after receipt of
corrections fromthe exchange conpany, the division shal
notify the exchange conpany in witing that the division has
either approved the filing or found additional specified
deficiencies in the filing. If the exchange conpany fails to

adequately respond to any deficiency notice within 10 days,

the division may reject the filing. Subsequent to such

rejection, a newfiling fee and a new division initial review

period pursuant to this subsection shall apply to any refiling

or further review of the rejected filing.

(a) Any material change to an approved exchange

conpany filing shall be filed with the division for approval

as an anendnment prior to beconing effective. Each anendnent
94
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filing shall be acconpanied by a filing fee of $100. The

exchange conpany may correct the deficiencies; and, within 10

days after receipt of corrections fromthe exchange conpany,

the division shall notify the exchange conpany in witing that

t he division has either approved the filing or found

addi tional specified deficiencies in the filing. Each approved

anendnent to the approved exchange conpany filing, other than

an anendnent that does not materially alter or nodify the

exchange programin a nanner that is adverse to a purchaser

as deternined by the exchange conpany in its reasonabl e

di scretion, shall be delivered to each purchaser who has not

cl osed. An approved exchange programfiling is required to be

updated with respect to added or deleted resorts only once

each year, and such annual update shall not be deened to be a

mat eri al change to the filing.

(b) If at any tinme the division determ nes that any of
such information supplied by an exchange conpany fails to neet
the requirenents of this section, the division may undertake
enforcenent action agai nst the exchange conpany i n accordance
with the provision of s. 721.26.

(3) No devel oper shall have any liability with respect
to any violation of this chapter arising out of the
publication by the devel oper of infornmation provided to it by
an exchange conpany pursuant to this section. No exchange
conpany shall have any liability with respect to any violation
of this chapter arising out of the use by a devel oper of
information relating to an exchange program ot her than that
provided to the devel oper by the exchange conpany.

(4) At the request of the exchange conpany, the

di vi sion shall review any audio, witten, or visua

publications or materials relating to an exchange conpany or
95
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an exchange program shaH—be filed for review by the exchange

conpany and shall notify the exchange conpany of any
deficiencies within 10 wth—thediviston—wthin—3 days after
the filing ef—their—use. |f the exchange conpany corrects the
deficiencies, or if there are no deficiencies, the division

shall notify the exchange conpany of its approval of the

advertising materials. |f the exchange conpany fails to

adequately respond to any deficiency notice within 10 days,

the division may reject the advertising materials. Subsequent

to such rejection, a newdivision initial review period

pursuant to this subsection shall apply to any refiling or

further review

(5) The failure of an exchange conpany to observe the
requi rements of this section, or the use of any unfair or
deceptive act or practice in connection with the operation of
an exchange program is a violation of this chapter

Section 18. Section 721.19, Florida Statutes, is
amended to read:

721.19 Provisions requiring purchase or |ease of
ti meshare property by owners' association or purchasers;
validity.--In any tinmeshare plan in which tinmeshare estates or
personal property tineshare interests are sold, no grant or

reservation nmade by a declaration, |ease, or other docunent,
nor any contract nmade by the devel oper, nmanaging entity, or
owners' association, which requires the owners' association or
purchasers to purchase or |ease any portion of the tinmeshare
property shall be valid unless approved by a majority of the
purchasers ot her than the devel oper, after nore than 50
percent of the tineshare periods have been sol d.

Section 19. Section 721.20, Florida Statutes, is
amended to read:
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1 721.20 Licensing requirenents; suspension or

2 | revocation of license; exceptions to applicability; collection
3| of advance fees for listings unlawful.--

4 (1) Any seller of a tinmeshare plan nust be a |icensed
5| real estate broker, broker associate, or sales associate as

6| defined in s. 475.01, except as provided in s. 475.011

7 (2) Solicitors who engage only in the solicitation of
8 | prospective purchasers and any purchaser who refers no nore

9| than 20 people to a devel oper per year or who otherw se

10 | provides testinonials on behalf of a devel oper are exenpt from
11 | the provisions of chapter 475.

12 (3) A solicitor who has violated the provisions of

13 | chapter 468, chapter 718, chapter 719, this chapter, or the
14 | rul es of the division governing tinesharing shall be subject
15| to the provisions of s. 721.26. Any devel oper or other person
16 | who supervi ses, directs, or engages the services of a

17 | solicitor shall be liable for any violation of the provisions
18 | of chapter 468, chapter 718, chapter 719, this chapter, or the
19 | rules of the division governing tinmesharing commtted by such
20| solicitor.

21 (4) County and nuni ci pal governnments shall have the
22 | authority to adopt codes of conduct and regul ations to govern
23| solicitor activity conducted on public property, including

24 | providing for the inposition of penalties prescribed by a

25 | schedul e of fines adopted by ordi nance for violations of any
26 | such code of conduct or regulation. Any violation of any such
27 | adopted code of conduct or regulation shall not constitute a
28 | separate violation of this chapter. This subsection is not

29 | intended to restrict or invalidate any | ocal code of conduct
30| or regulation

31
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1 (5) This section does not apply to those individuals

2| who offer for sale only tinmeshare interests in tineshare

3| property located outside this state and who do not engage in

4| any sales activity within this state or to tineshare plans

5| which are registered with the Securities and Exchange

6 | Conmi ssion. For the purposes of this section, both tineshare

7| licenses and tinmeshare estates are considered to be interests

8|in real property.

9 (6) Notwithstanding the provisions of s. 475.452, it
10 is unlawful for any real estate broker, broker associate, or
11 | sales associate to collect any advance fee for the listing of
12 | any tineshare estate or tinmeshare |license.

13 (7) It is unlawful for any broker, sal esperson, or

14 | broker-sal esperson to collect any advance fee for the listing
15| of a personal property tineshare interest.

16 (8) Subsections (1), (2), and (3) do not apply to

17 | persons who offer personal property tineshare pl ans.

18 Section 20. Subsection (6) is added to section 721. 24,
19| Florida Statutes, to read

20 721.24 Firesafety.--

21 (6) Accommopdations and facilities of personal property
22 | tinmeshare plans shall be exenpt fromthe requirenents of this
23 | section.

24 Section 21. Paragraphs (a), (d), and (e) of subsection
251 (5) of section 721.26, Florida Statutes, are anended to read:
26 721.26 Regulation by division.--The division has the
27 | power to enforce and ensure conpliance with the provisions of
28 | this chapter, except for parts IlIl and IV, using the powers
29 | provided in this chapter, as well as the powers prescribed in
30| chapters 498, 718, and 719. In perforning its duties, the

31| division shall have the foll owing powers and duti es:
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(5) Notwithstandi ng any renedi es available to
purchasers, if the division has reasonable cause to believe
that a violation of this chapter, or of any division rule or
order pronul gated or issued pursuant to this chapter, has
occurred, the division may institute enforcenent proceedings
inits own nane agai nst any regul ated party, as such termis
defined in this subsection

(a)1. "Regulated party," for purposes of this section
neans any devel oper, exchange conpany, seller, managing
entity, owners'association, owners'association director

owner s' associ ation officer, nmanager, nanagenent firm escrow
agent, trustee, any respective assignees or agents, or any

ot her person having duties or obligations pursuant to this
chapter.

2. Any person who materially participates in any offer
or disposition of any interest in, or the managenent or
operation of, a tineshare plan in violation of this chapter or
rel evant rules involving fraud, deception, false pretenses,

m srepresentation, or false advertising or the disbursenent,
conceal nent, or diversion of any funds or assets, which
conduct adversely affects the interests of a purchaser, and
whi ch person directly or indirectly controls a regul ated party
or is a general partner, officer, director, agent, or enployee
of such regul ated party, shall be jointly and severally liable
under this subsection with such regulated party, unless such
person did not know, and in the exercise of reasonable care
could not have known, of the existence of the facts giving
rise to the violation of this chapter. A right of contribution
shal | exist anmobng jointly and severally |iable persons
pursuant to this paragraph
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(d)1. The division may bring an action in circuit
court for declaratory or injunctive relief or for other
appropriate relief, including restitution

2. The division shall have broad authority and
di scretion to petition the circuit court to appoint a receiver
wWith respect to any managi ng entity which fails to performits
duties and obligations under this chapter with respect to the
operation of a tinmeshare plan. The circunstances giving rise
to an appropriate petition for receivership under this
subpar agraph include, but are not limted to:

a. Dammge to or destruction of any of the
accommodations or facilities of a timeshare plan, where the
managi ng entity has failed to repair or reconstruct sane.

b. A breach of fiduciary duty by the managi ng entity,
including, but not limted to, undisclosed self-dealing or
failure to tinely assess, collect, or disburse the common
expenses of the tineshare plan.

c. Failure of the managing entity to operate the
timeshare plan in accordance with the tineshare instrunment and
this chapter.

If, under the circunstances, it appears that the events giving
rise to the petition for receivership cannot be reasonably and
timely corrected in a cost-effective manner consistent with
the tinmeshare instrunent, the receiver may petition the
circuit court to inplenent such anmendnents or revisions to the
timeshare instrunent as nay be necessary to enable the
managi ng entity to resune effective operation of the tinmeshare
plan, or to enter an order termnating the tineshare plan, or
to enter such further orders regarding the disposition of the
ti meshare property as the court deens appropriate, including
100
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the disposition and sale of the tineshare property held by the
owner s' associ ation or the purchasers. In the event of a
receiver's sale, all rights, title, and interest held by the
owner s' associ ation or any purchaser shall be extinguished and
title shall vest in the buyer. This provision applies to

ti meshare estates, personal property tineshare interests, and

ti meshare licenses. Al reasonable costs and fees of the
receiver relating to the receivership shall becone comon
expenses of the tineshare plan upon order of the court.

3. The division may revoke its approval of any filing
for any tinmeshare plan for which a petition for receivership
has been filed pursuant to this paragraph

(e)1. The division may i npose a penalty agai nst any
regul ated party for a violation of this chapter or any rule
adopted thereunder. A penalty nmay be inposed on the basis of
each day of continuing violation, but in no event may the
penalty for any of fense exceed $10,000. All accounts collected
shal | be deposited with the Chief Financial Oficer to the
credit of the Division of Florida Land Sal es, Condom ni uns,
and Mobil e Hones Trust Fund.

2.a. |If aregulated party fails to pay a penalty, the
di vi sion shall thereupon issue an order directing that such
regul ated party cease and desist fromfurther operation unti
such tine as the penalty is paid; or the division may pursue
enforcenent of the penalty in a court of conpetent
jurisdiction.

b. If an owners' association or managing entity fails
to pay a civil penalty, the division may pursue enforcenent in
a court of conpetent jurisdiction

Section 22. Section 721.52, Florida Statutes, is
amended to read:
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721.52 Definitions.--As used in this chapter, the
term

(1) "Applicable |aw' neans the law of the jurisdiction
where the accomodations and facilities referred to are
| ocat ed.

(2) "Conponent site" nmeans a specific geographic site
where a portion of the accommopdations and facilities of the
multisite tineshare plan are located. |If pernmitted under
appl i cabl e | aw, separate phases operated as a single
devel opnent | ocated at a specific geographic site under common
managenent shall be deened a single conponent site for
pur poses of this part.

(3) "lnventory" neans the acconmopdati ons and
facilities located at a particular conponent site or sites
owned, |eased, licensed, or otherw se acquired for use by a
devel oper and offered as part of the nultisite tineshare plan

(4) "Multisite tineshare plan" neans any nethod,
arrangenent, or procedure with respect to which a purchaser
obtai ns, by any neans, a recurring right to use and occupy
accommodations or facilities of nore than one conponent site,
only through use of a reservation system whether or not the
purchaser is able to elect to cease participating in the plan
However, the term"nultisite tineshare plan" shall not include
any nethod, arrangenent, or procedure wherein:

(a) The contractually specified maxi numtotal
financial obligation on the purchaser's part is $3,000 or
| ess, during the entire termof the plan; or

(b) The termis for a period of 3 years or |ess,
regardl ess of the purchaser's contractually specified naxi num
total financial obligation, if any. For purposes of
determ ning the termof such use and occupancy rights, the
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period of any optional renewals which a purchaser, in his or
her sole discretion, may el ect to exercise, whether or not for
addi tional consideration, shall not be included. For purposes

of determning the termof such use and occupancy rights, the

period of any automatic renewals shall be included unless a

purchaser has the right to termnate the nenbership at any

time and receive a pro rata refund or the purchaser receives a

notice no |l ess than 30 days and no nore than 60 days prior to

the date of renewal informng the purchaser of the right to

ternminate at any tine prior to the date of automatic renewal .

Multisite timeshare plan does not nean an exchange program as
defined in s. 721.05. Tineshare estates may only be offered in
a multisite tinmeshare plan pursuant to s. 721.57.

(5) "Nonspecific multisite tinmeshare plan" neans a

nmultisite tineshare plan containing tineshare |icenses or

personal property tineshare interests, with respect to which a

purchaser receives a right to use all of the accommbdati ons

and facilities, if any, of the nmultisite tineshare plan

t hrough the reservation system but no specific right to use

any particular accommobdations and facilities for the renmnining

termof the nmultisite tineshare plan in the event that the

reservation systemis ternmnated for any reason prior to the

expiration of the termof the nultisite tineshare plan

(6) £5)r "Reservation systenf neans the nethod,
arrangenent, or procedure by which a purchaser, in order to
reserve the use and occupancy of any accommodation or facility
of the nultisite tinmeshare plan for one or nore use peri ods,
is required to conpete with other purchasers in the sane
multisite tinmeshare plan regardl ess of whether such
reservation systemis operated and naintained by the multisite
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ti meshare plan nmanagi ng entity, an exchange conpany, or any
ot her person. In the event that a purchaser is required to use
an exchange program as the purchaser's principal neans of
obtaining the right to use and occupy a nmultisite tineshare
pl an's accommobdati ons and facilities, such arrangenent shal
be deened a reservation system Wen an exchange conpany
utilizes a nmechani smfor the exchange of use of tineshare
peri ods anong nenbers of an exchange program such utilization
is not a reservation systemof a nultisite tineshare plan

(7) "Specific multisite tineshare plan" neans a

nmultisite tineshare plan containing tineshare |icenses or

personal property tineshare interests, with respect to which a

pur chaser receives a specific right to use accompdati ons and

facilities, if any, at one conmponent site of a nmultisite

ti meshare plan, together with use rights in the other

accommpdations and facilities of the nultisite tineshare plan

created by or acquired through the reservati on system

(8) t6) "Vacation club" means a nultisite tinmeshare
pl an.

Section 23. Paragraph (a) of subsection (1) of section
721.53, Florida Statutes, is anended, and paragraph (f) is
added to that subsection, to read:

721.53 Subordination instrunents; alternate security
arrangenents. - -

(1) Wth respect to each accomodation or facility of
a multisite tinmeshare plan, the devel oper shall provide the
division with satisfactory evidence that one of the foll ow ng
has occurred with respect to each interestholder prior to
of fering the accomobdation or facility as a part of the
multisite tineshare plan:
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(a) The interesthol der has executed and recorded a
nondi st ur bance and notice to creditors instrunent pursuant to

s. 721.08(2(c).
(f) Wth respect to any personal property

accommpdations or facilities, the devel oper and any ot her

i nteresthol der have conplied fully with the applicable

provisions of s. 721.08.
Section 24. Section 721.54, Florida Statutes, is
anended to read:

721.54 Term of nonspecific nmultisite tinmeshare
plans.--1t shall be a violation of this part to represent to a
purchaser of a nonspecific nultisite tineshare plan as defined
ins. 721.52(5)%#2+552(4)rthat the termof the plan for that
purchaser is longer than the shortest termof availability of
any of the accommbdations included within the plan at the tine
of purchase.

Section 25. Section 721.55, Florida Statutes, is
amended to read:

721.55 Muiltisite tineshare plan public offering
statement.--Each fil ed registered public offering statenent
for a multisite tinmeshare plan shall contain the information
required by this section and shall conply with the provisions
of s. 721.07, except as otherw se provided therein. The
division is authorized to provide by rule the method by which
a devel oper nust provide such information to the division
Each multisite timeshare plan fil ed registered public offering
statenent shall contain the follow ng infornation and
di scl osur es:

(1) A cover page contai ni ng:

(a) The nane of the nmultisite tineshare plan

(b) The followi ng statement in conspicuous type:

105

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2004 SB 1208
9-904-04 See HB 277

1

2 This public offering statenent contains inportant

3| mtters to be considered in acquiring an interest in a

4| nultisite tinmeshare plan (or nultisite vacation ownership plan

5] or multisite vacation plan or vacation club). The statenents

6 | contai ned herein are only sunmary in nature. A prospective

7 | purchaser should refer to all references, acconpanying

8 | exhibits, contract docunents, and sales materials. The

9 | prospective purchaser should not rely upon ora

10 | representations as being correct and should refer to this

11 | docunent and acconpanyi ng exhibits for correct

12 | representations.

13

14 (2) A summary containing all statenents required to be

15| in conspicuous type in the public offering statenent and in

16 | al | exhibits thereto.

17 (3) A separate index for the contents and exhi bits of

18 | the public offering statenent.

19 (4) A text, which shall include, where applicable, the

20 | information and di sclosures set forth in paragraphs (a)-(l).

21 (a) A description of the multisite tinmeshare plan

22 | including its term |legal structure, and form of ownership.

23| For multisite tineshare plans in which the purchaser will

24 | receive a tineshare estate pursuant to s. 721.57 and for er—=a

25| specific multisite tineshare plans Heense—as—defined—+n—s—

26 | #2+-552(4), the description nust also include the term of each

27 | conponent site within the nultisite tinmeshare plan

28 (b) A description of the structure and ownership of

29 | the reservation systemtogether with a disclosure of the

30| entity responsible for the operation of the reservation

31| system The description shall include the financial terms of
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any | ease of the reservation system if applicable. The

devel oper shall not be required to disclose the financi al
terns of any such lease if such |ease is prepaid in full for
the termof the nultisite tineshare plan or to any extent that
nei t her purchasers nor the nmanaging entity will be required to
nmake paynents for the continued use of the system foll ow ng
default by the devel oper or termination of the nanagi ng
entity.

(c)1. A description of the manner in which the
reservation system operates. The description shall include a
di scl osure in conpliance with the demand bal anci ng standard
set forth in s. 721.56(6) and shall describe the devel oper's
efforts to conply with sane in creating the reservation
system The description shall also include a summary of the
rul es and regul ati ons governi ng access to and use of the
reservati on system

2. In lieu of describing the rules and regul ati ons of
the reservation systemin the public offering statenent text,
t he devel oper may attach the rules and regul ations as a
separate public offering statenent exhibit, together with a
cross-reference in the public offering statement text to such
exhi bit.

(d) The existence of and an expl anation regardi ng any
priority reservation features that affect a purchaser's
ability to make reservations for the use of a given
accommodation or facility on a first conme, first served basis,
including, if applicable, the follow ng statenent in
conspi cuous type:

Conponent sites contained in the nultisite tineshare
plan (or nmultisite vacation ownership plan or nultisite
107
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vacation plan or vacation club) are subject to priority
reservation features which nay affect your ability to obtain a
reservation.

(e) A sumary of the material rules and regul ations,
if any, other than the reservation systemrul es and
regul ations, affecting the purchaser's use of each
accommpdation and facility at each conponent site.

(f) If the provisions of s. 721.552 and the tinmeshare
instrunent permt additions, substitutions, or deletions of
accommodations or facilities, the public offering statenent
nmust include substantially the follow ng information

1. Additions.--

a. A description of the basis upon which new
accommodations and facilities my be added to the nmultisite
ti meshare plan; by whom additi ons nay be nade; and the
anticipated effect of the addition of new accommbdati ons and
facilities upon the reservation system its priorities, its
rul es and regul ations, and the availability of existing
accomodations and facilities.

b. The devel oper nust disclose the existence of any
cap on annual increases in commopn expenses of the nmultisite
ti meshare plan that would apply in the event that additiona
accommpdations and facilities are nmade a part of the plan

c. The devel oper shall also disclose any extent to
whi ch the purchasers of the nmultisite tineshare plan will have
the right to consent to any proposed additions; if the
purchasers do not have the right to consent, the devel oper
nmust include the follow ng disclosure in conspicuous type:
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Accommodations and facilities may be added to this
multisite tinmeshare plan (or nultisite vacati on ownership plan
or nultisite vacation plan or vacation club) wthout the
consent of the purchasers. The addition of accommopdati ons and
facilities to the plan may result in the addition of new
purchasers who will conpete with existing purchasers in naking
reservations for the use of avail able accommodati ons and
facilities within the plan, and may also result in an increase
in the annual assessnent agai nst purchasers for common
expenses.

2. Substitutions.--

a. A description of the basis upon which new
accommpdations and facilities may be substituted for existing
accommpdations and facilities of the nmultisite tineshare plan
by whom substitutions may be nade; the basis upon which the
determ nati on nmay be nmade to cause such substitutions to
occur; and any limtations upon the ability to cause
substitutions to occur.

b. The devel oper shall also disclose any extent to
whi ch purchasers will have the right to consent to any
proposed substitutions; if the purchasers do not have the
right to consent, the devel oper nmust include the foll ow ng
di scl osure in conspi cuous type:

New accommodations and facilities nmay be substituted
for existing accomopdations and facilities of this nmultisite
timeshare plan (or nultisite vacation ownership plan or
mul tisite vacation plan or vacation club) w thout the consent
of the purchasers. The repl acenent acconmpdati ons and
facilities may be located at a different place or may be of a
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different type or quality than the replaced accommbdati ons and
facilities. The substitution of accommodati ons and facilities
may al so result in an increase in the annual assessnent

agai nst purchasers for commbn expenses.

3. Deletions.--A description of any provision of the
ti meshare instrunment governing del etion of accommopdations or
facilities fromthe nultisite tineshare plan. If the tineshare
i nstrunent does not provide for business interruption
insurance in the event of a casualty, or if it is unavail able,
or if the instrunent permts the devel oper, the managi ng
entity, or the purchasers to elect not to reconstruct after
casualty under certain circunstances or to secure replacenent
accommodations or facilities in lieu of reconstruction, the
public offering statenent nust contain a disclosure that
during the reconstruction, replacenent, or acquisition period,
or as a result of a decision not to reconstruct, purchasers of
the plan nay tenporarily conpete for avail abl e accommpdati ons
on a greater than one-to-one purchaser to accomodation ratio.

(g) A description of the devel oper and the managi ng
entity of the nultisite tineshare plan, including:

1. The identity of the devel oper; the devel oper's
busi ness address; the nunber of years of experience the
devel oper has in the tineshare, hotel, notel, travel, resort,
or leisure industries; and a description of any pending
| awsuit or judgnent agai nst the devel oper which is material to
the plan. If there are no such pending | awsuits or judgnents,
there shall be a statement to that effect.

2. The identity of the nanaging entity of the
multisite tineshare plan; the managi ng entity's business
address; the nunmber of years of experience the nanaging entity
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has in the tineshare, hotel, notel, travel, resort, or |eisure
i ndustries; and a description of any |lawsuit or judgnent

agai nst the managing entity which is material to the plan. If
there are no pending |lawsuits or judgnents, there shall be a
statenent to that effect. The description of the nanagi ng
entity shall also include a description of the relationship
anong the managing entity of the nmultisite tineshare plan and
t he various conponent site managi ng entiti es.

(h) A description of the purchaser's liability for
common expenses of the nmultisite tinmeshare plan, including the
fol | owi ng:

1. A description of the conmmon expenses of the plan,

i ncluding the nethod of allocation and assessnent of such
commobn expenses, whet her conponent site combn expenses and
real estate taxes are included within the total conmon expense
assessnent of the nultisite tineshare plan, and, if not, the
manner in which tinely payment of conponent site comobn
expenses and real estate taxes shall be acconplished.

2. A description of any cap inposed upon the |evel of
commopn expenses payable by the purchaser. In no event shal
the total commbn expense assessnent for the multisite
timeshare plan in a given cal endar year exceed 125 percent of
the total commpn expense assessnent for the plan in the
previ ous cal endar year

3. A description of the entity responsible for the
determ nati on of the commbn expenses of the multisite
timeshare plan, as well as any entity which may increase the
| evel of commbn expenses assessed agai nst the purchaser at the
multisite tineshare plan |evel.

4. A description of the nmethod used to collect comon
expenses, including the entity responsible for such
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collections, and the lien rights of any entity for nonpaynent
of common expenses. |f the commpn expenses of any conponent
site are collected by the managing entity of the nultisite
timeshare plan, a statenent to that effect together with the
identity and address of the escrow agent required by s.
721.56(3).

5. If the purchaser will receive an interest in a
nonspecific multisite timeshare pl an Heense—as—defined—+n—-s—
72+-552(4), a statenent that a nultisite tinmeshare plan budget
is attached to the public offering statenment as an exhibit

pursuant to paragraph (7)(c). The nmultisite tineshare plan
budget shall conply with the provisions of s. 721.07(5)(u).

6. |If the developer intends to guarantee the |evel of
assessnents for the nultisite tineshare plan, such guarantee
nmust be based upon a good faith estinmate of the revenues and
expenses of the nultisite tinmeshare plan. The guarant ee nust
i nclude a description of the follow ng:

a. The specific tinme period, neasured in one or nore

cal endar or fiscal years, during which the guarantee will be
in effect.
b. A statenent that the developer will pay all common

expenses incurred in excess of the total revenues of the
multisite tineshare plan, if the developer is to be excused
fromthe paynent of assessnents during the guarantee period.

c. The level, expressed in total dollars, at which the
devel oper guarantees the assessnents. |f the devel oper has
reserved the right to extend or increase the guarantee |evel,
a disclosure nust be included to that effect.

7. 1f required under applicable | aw, the devel oper
shal | also disclose the following matters for each conponent
site:
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a. Any limtation upon annual increases in comobn
expenses;

b. The existence of any bad debt or working capita
reserve; and

c. The existence of any replacenent or deferred
mai nt enance reserve

(i) If there are any restrictions upon the sale,
transfer, conveyance, or leasing of an interest in a nultisite
ti meshare plan, a description of the restrictions together
with a statenment in conspicuous type in substantially the
following form

The sale, |lease, or transfer of interests in this
multisite tineshare plan is restricted or controlled.

(j) The followi ng statement in conspicuous type in
substantially the follow ng form

The purchase of an interest in a nmultisite tineshare
plan (or nmultisite vacation ownership plan or nmultisite
vacation plan or vacation club) should be based upon its val ue
as a vacation experience or for spending leisure tine, and not
consi dered for purposes of acquiring an appreciating
i nvestnent or with an expectation that the interest nay be
resol d.

(k) If the nultisite tinmeshare plan provides
purchasers with the opportunity to participate in an exchange
program a description of the nane and address of the exchange
conpany and the nethod by which a purchaser accesses the
exchange program In lieu of this requirenent, the public
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1| offering statenent text nmay contain a cross-reference to other
2| provisions in the public offering statenment or in an exhibit

3| containing this infornmation

4 (I') A description of each conponent site, which

5] description may be disclosed in a witten, graphic, tabular

6| or other formapproved by the division. The description of

7 | each conponent site shall include the follow ng information

8 1. The nane and address of each conponent site

9 2. The nunber of accommpbdati ons, tineshare interests,
10 | and tineshare periods, expressed in periods of 7-day use

11| availability, comritted to the nultisite tineshare plan and
12 | avail able for use by purchasers.

13 3. Each type of accommobdation in terns of the nunber
14 | of bedroons, bathroons, sleeping capacity, and whet her or not
15| the acconmopdation contains a full kitchen. For purposes of

16 | this description, a full kitchen shall nean a kitchen having a
17 | mi ni num of a di shwasher, range, sink, oven, and refrigerator
18 4., A description of facilities available for use by
19 | the purchaser at each conponent site, including the follow ng:
20 a. The intended use of the facility, if not apparent
21| fromthe description.
22 b. Any user fees associated with a purchaser's use of
23| the facility.
24 5. A cross-reference to the location in the public
25| offering statenent of the description of any priority
26 | reservation features which may affect a purchaser's ability to
27 | obtain a reservation in the conponent site.
28 (5) Such other information as the division determnes
29| is necessary to fairly, neaningfully, and effectively disclose
30| all aspects of the nultisite tineshare plan, including, but
31| not limted to, any disclosures nmade necessary by the
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operation of s. 721.03(8). However, if a developer has, in
good faith, attenpted to conply with the requirenents of this
section, and if, in fact, the devel oper has substantially
conplied with the disclosure requirenents of this chapter
nonmaterial errors or onissions shall not be actionable.

(6) Any other information that the devel oper, with the
approval of the division, desires to include in the public
of fering statenent text.

(7) The follow ng docunents shall be included as
exhibits to the fil ed registered public offering statement, if
appl i cabl e:

(a) The tineshare instrunent.

(b) The reservation systemrul es and regul ati ons.

(c) The nmultisite tinmeshare plan budget pursuant to
subpar agraph (4) (h)5.

(d) Any docunent containing the material rules and
regul ati ons described in paragraph (4)(e).

(e) Any contract, agreenent, or other docunent through
whi ch conponent sites are affiliated with the nultisite
ti meshare pl an.

(f) Any escrow agreenent required pursuant to s.
721.08 or s. 721.56(3).

(g) The formagreenent for sale or |ease of an
interest in the nultisite tineshare plan

(h) The formreceipt for multisite tinmeshare pl an
docunents required to be given to the purchaser pursuant to s.
721.551(2)(b).

(i) The description of docunments list required to be
given to the purchaser by s. 721.551(2)(b).

(j) The conponent site managing entity affidavit or
statenent required by s. 721.56(1).
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(k) Any subordination instrunent required by s.
721.53.

(1)1. If the multisite tinmeshare plan contains any
conponent sites located in this state, the information
required by s. 721.07(5) pertaining to each such conponent
site unl ess exenpt pursuant to s. 721.03.

2. If the purchaser will receive a tinmeshare estate
pursuant to s. 721.57,or an interest in a specific nultisite

ti meshare pl an, Hecense—as—defned—inr—s—721552(4)in a

conponent site located outside of this state but which is

offered in this state, the information required by s.
721.07(5) pertaining to that conponent site,;provided,
however, that the provisions of s. 721.07(5)(u) shall only
require disclosure of information related to the estinmated
budget for the tineshare plan and purchaser's expenses as
required by the jurisdiction in which the conponent site is
| ocat ed.

(8)(a) A tineshare plan containing only one conponent
site nust be filed with the division as a nultisite tinmeshare
plan if the tinmeshare instrunment reserves the right for the
devel oper to add future conponent sites. However, if the
devel oper fails to add at |east one additional conponent site
to a tineshare plan described in this paragraph within 3 years
after the date the plan is initially filed with the division
the multisite filing for such plan shall thereupon ternmnate,
and the devel oper nmay not thereafter offer any further
interests in such plan unless and until he or she refiles such
plan with the division pursuant to this chapter

(b) The public offering statement for any tineshare
pl an described in paragraph (a) must include the foll ow ng
di scl osure in conspi cuous type:
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This tineshare plan has been filed as a nultisite
timeshare plan (or nultisite vacation ownership plan or
mul tisite vacation plan or vacation club); however, this plan
currently contains only one conponent site. The devel oper is
not required to add any additional conponent sites to the
pl an. Do not purchase an interest in this plan in reliance
upon the addition of any other conponent sites.

Section 26. Paragraphs (b), (c), and (f) of subsection
(2) of section 721.551, Florida Statutes, are anended to read:

721.551 Delivery of multisite tineshare plan purchaser
public offering statenent. --

(2) The devel oper shall furnish each purchaser with
the foll ow ng:

(b) A receipt for multisite tinmeshare plan docunents
and a |ist describing any exhibit to the fil ed registered
public offering statenment which is not delivered to the
purchaser. The division is authorized to prescribe by rule the
formof the receipt for nultisite tineshare plan docunents and
the description of exhibits |ist that nust be furnished to the
purchaser pursuant to this section.

(c) If the purchaser will receive a tineshare estate
pursuant to s. 721.57,or an interest in a specific nmultisite

ti meshare pl an, Heense—as—defned—inr—s—721552(4)1in a

conponent site located in this state, the devel oper shall also

furnish the purchaser with the information required to be
delivered pursuant to s. 721.07(6)(a) and (b) for the
conponent site in which the purchaser will receive an estate
or interest in a specific nultisite tineshare plan tecense.

(f) The devel oper shall be required to provide the
managi ng entity of the nultisite tineshare plan with a copy of
117
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1| the approved fil ed registered public offering statenent and

2 | any approved anendnents thereto to be nmintained by the

3 | managing entity as part of the books and records of the

4 | tinmeshare plan pursuant to s. 721.13(3)(d).

5 Section 27. Paragraph (a) of subsection (2), paragraph
6| (c) of subsection (3), and subsections (4) and (5) of section
7| 721.552, Florida Statutes, are anended to read:

8 721.552 Additions, substitutions, or deletions of

9 | conponent site acconmopdations or facilities; purchaser

10 | renedies for violations.--Additions, substitutions, or

11 | del etions of conponent site accommpdations or facilities may
12 | be made only in accordance with the foll ow ng:

13 (2) SUBSTI TUTI ONS. - -

14 (a) Substitutions are available only for nonspecific
15| nultisite tineshare H—eense pl ans as—defned—in—subseetion

16 [(4). Specific nultisite tinmeshare H-eense plans or as—defined
17 | in—subseetion—{(4)—and plans offering tineshare estates

18 | pursuant to s. 721.57 may not contain an accommodati on

19 | substitution right.

20 (3) DELETIONS. --

21 (c) Automatic deletion.--The tinmeshare instrunent may
22 | provide that a conponent site will be autonmatically deleted

23 | upon the expiration of its termin a tineshare plan other than
24 | a nonspecific nultisite tineshare Heense plan or as ot herw se
25| provided in the tineshare instrunent. However, the tineshare
26 | instrunment rmust also provide that in the event a conponent

27| site is deleted fromthe plan in this manner, a sufficient

28 | nunber of purchasers of the plan will also be deleted so as to
29 | maintain no greater than a one-to-one purchaser to

30 | acconmodati on rati o.

31
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17 (4) £5- VI OLATI ONS; PURCHASER REMEDI ES. -- Al | purchaser

18 | renedi es pursuant to s. 721.21 shall be available for any

19 | violation of the provisions of this section.

20 Section 28. Subsections (4) and (5) of section 721.56
21| Florida Statutes, are anended to read

22 721.56 Managenent of nultisite tineshare plans;

23 | reservation systens; denmand bal ancing. - -

24 (4) The managing entity of a multisite tinmeshare plan
25| shall comply fully with the requirenents of s. 721.13, subject
26 | to the provisions of s. 721.13(11) for personal property

27 | timeshare pl ans; however, with respect to a given conponent

28 | site, the managing entity of the nultisite tineshare plan

29 | shall not be responsible for conpliance as the nanaging entity
30 | of that conponent site unless the managing entity of the

31| multisite tinmeshare plan is also the nmanaging entity of that
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conponent site. Unless the tineshare instrunent provides
ot herwi se, the operator of the reservation systemis the
managi ng entity of a nmultisite tineshare plan

(5)(a)l. The reservation systemis a facility of any
nonspeci fi ¢ t+weshare—+icense nmultisite tineshare plan as

gdefHnet—n—s—721+-552(4). The reservation systemis not a
facility of any specific tineshare—+ieense nultisite tineshare

pl an as—defnetd—nr—s—721552(4), nor is it a facility of any
multisite tineshare plan in which tineshare estates are
of fered pursuant to s. 721.57.

2. The reservation systemof any nultisite tinmeshare
pl an shall include any conputer software and hardware enpl oyed
for the purpose of enabling or facilitating the operation of
the reservation system Nothing contained in this part shal
preclude a manager or managenent firmthat is serving as
managi ng entity of a nmultisite tineshare plan from providing
inits contract with the purchasers or owners' association of
the multisite tinmeshare plan or in the tinmeshare instrunent
that the nanager or managenent firm owns the reservation
system and that the nanaging entity shall continue to own the
reservation systemin the event the purchasers discharge the
managi ng entity pursuant to s. 721.14.

(b) In the event of a termnation of a managing entity
of a nonspecific Heense nmultisite tineshare pl an as—defned
H—s—721-552(4), which nmanaging entity owns the reservation
system irrespective of whether the ternination is voluntary
or involuntary and irrespective of the cause of such
termination, in addition to any other renedies available to
purchasers in this part, the termi nated nmanaging entity shall
prior to such termination, establish a trust neeting the
criteria set forth in this paragraph. It is the intent of the
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1| Legislature that this trust arrangenent provide for an

2 | adequat e period of continued operation of the reservation

3| systemof the nmultisite tinmeshare plan, during which period

4 | the new nmanagi ng entity shall nake provision for the

5] acquisition of a substitute reservation system

6 1. The trust shall be established with an i ndependent
7 | trustee. Both the terninated nanaging entity and the new

8 | managing entity shall attenpt to agree on an acceptabl e

9| trustee. In the event they cannot agree on an acceptable

10 | trustee, they shall each designate a nonminee, and the two

11 | nomi nees shall select the trustee.

12 2. The term nated managi ng entity shall take all steps
13 | necessary to enable the trustee or the trustee's designee to
14 | operate the reservation systemin the sane nmanner as provi ded
15 in the tineshare instrunent and the public offering statenent.
16 | The trustee may, but shall not be required to, contract with
17 | the term nated managi ng entity for the continued operation of
18 | the reservation system |In the event the trustee elects to

19 | contract with the term nated nanaging entity, that managi ng

20 | entity shall be required to operate the reservation system and
21| shall be entitled to paynent for that service. The paynent

22 | shall in no event exceed the anpbunt previously paid to the

23 | term nated managi ng entity for operation of the reservation

24 | system

25 3. The trust shall remain in effect for a period of no
26 | longer than 1 year following the date of termination of the

27 | managi ng entity.

28 4. Nothing contained in this subsection shall abrogate
29 | or otherwise interfere with any proprietary rights in the

30 | reservation systemthat have been reserved by the di scharged
31| managing entity, in its nmanagenent contract or otherw se, so
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| ong as such proprietary rights are not asserted in a nmanner
that would prevent the continued operation of the reservation
system as contenplated in this subsection

(c) Inthe event of a termnation of a managing entity
of a tineshare estate or specific Heense nmultisite tineshare
pl an as—defined—nr—s—721-552(4), which nmanaging entity owns
the reservation system irrespective of whether the
termination is voluntary or involuntary and irrespective of
the cause of such termination, in addition to any other
renedi es available to purchasers in this part, the term nated
managi ng entity shall, prior to such term nation, pronptly
transfer to each conponent site nanaging entity all rel evant
data contained in the reservation systemw th respect to that
conponent site, including, but not limted to:

1. The nanes, addresses, and reservation status of
conponent site accomobdati ons.

2. The nanes and addresses of all purchasers of
timeshare interests at that conponent site.

3. Al outstanding confirned reservations and
reservation requests for that conmponent site.

4. Such other conponent site records and information
as are necessary, in the reasonabl e discretion of the
conponent site managing entity, to permt the uninterrupted
operation and adninistration of the conponent site, provided
that a given conponent site nmanaging entity shall not be
entitled to any information regardi ng ot her conponent sites or
regarding the ternminated nultisite tineshare plan nmanagi ng
entity.

Al'l reasonable costs incurred by the term nated nanagi ng
entity in effecting the transfer of information required by
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1| this paragraph shall be reinbursed to the term nated nanagi ng
2] entity on a pro rata basis by each conponent site, and the

3 | amobunt of such rei nbursenent shall constitute a combn expense
4 | of each conponent site.

5 Section 29. Subsection (2) of section 721.57, Florida
6| Statutes, is anended to read:

7 721.57 Ofering of tineshare estates in nultisite

8 | tinmeshare plans; required provisions in the tineshare

9| instrunent.--

10 (2) The tineshare instrunent of a nultisite timeshare
11| plan in which tineshare estates are offered, other than a

12 | trust neeting the requirenents of s. 721.08, nust contain or
13| provide for all of the followi ng natters:

14 (a) The purchaser will receive a tineshare estate as
15 )| defined in s. 721.05 in one of the conponent sites of the

16 | nultisite tinmeshare plan. The use rights in the other

17 | conponent sites of the nultisite tineshare plan shall be nade
18 | avail able to the purchaser through the reservation system

19 | pursuant to the tineshare instrunent.
20 (b) In the event that the reservation systemis
21| termi nated or otherw se becones unavail able for any reason
22 | prior to the expiration of the termof the nultisite tinmeshare
23| pl an:
24 1. The purchaser will be able to continue to use the
25 | accommpdations and facilities of the conponent site in which
26 | she or he has been conveyed a tinmeshare estate in the manner
27 | described in the tineshare instrunent for the remaining term
28 | of the tineshare estate; and
29 2. Any use rights in that conponent site which had
30 | previously been nade avail abl e through the reservati on system
31| to purchasers of the nmultisite tineshare plan who were not
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1| offered a tineshare estate at that conponent site wll

2| termnate when the reservation systemis terninated or

3 | otherwi se becones unavail able for any reason

4 Section 30. Subsection (6) of section 721.84, Florida
5| Statutes, is anended to read:

6 721.84 Appointrment of a registered agent; duties.--

7 (6) Unless otherwise provided in this section, a

8 | registered agent in receipt of any notice or other docunent

9 | addressed fromthe |ienholder to the obligor in care of the
10 | registered agent at the registered office nmust mail, by first
11| class mail if the obligor's address is within the United

12| States, and by international air mail if the obligor's address
13| is outside the United States, with postage fees prepaid, such
14 | notice or docunents to the obligor at the obligor's | ast

15 | designated address within 5 days after of receipt.

16 Section 31. Section 721.96, Florida Statutes, is

17 | anended to read:

18 721.96 Purpose.--The purpose of this part is to

19 | provide for the appoi ntnent of conmi ssioners of deeds to take
20 | acknowl edgnents, proofs of execution, and oaths outside the
21| United States in connection with the execution of any deed,
22 | nortgage, deed of trust, contract, power of attorney, or any
23 | other agreenent, instrunment or witing concerning, relating
24| to, or to be used or recorded in connection with a tineshare
25 | estate, personal property tineshare interest,tineshare

26 | license, any property subject to a tineshare plan, or the

27 | operation of a tinmeshare plan located within this state.

28 Section 32. Subsection (1) of section 721.97, Florida
29| Statutes, is anended to read:

30 721.97 Tineshare conmi ssioner of deeds.--

31
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1 (1) The CGovernor may appoi nt commi ssioners of deeds to
2 | take acknow edgnents, proofs of execution, or oaths in any

3| foreign country. The termof office is 4 years. Conmi ssioners
4 | of deeds shall have authority to take acknow edgnents, proofs
5| of execution, and oaths in connection with the execution of

6 | any deed, nortgage, deed of trust, contract, power of

7| attorney, or any other witing to be used or recorded in

8 | connection with a tineshare estate, personal property

9| tineshare interest,tineshare |icense, any property subject to
10| a tineshare plan, or the operation of a tineshare plan |ocated
11| within this state; provided such instrunent or witing is

12 | executed outside the United States. Such acknow edgnents,

13 | proofs of execution, and oaths nust be taken or nade in the

14 | manner directed by the laws of this state, including but not
15| limted to s. 117.05(4), (5)(a), and (6), Florida Statutes

16 | 1997, and certified by a conmi ssioner of deeds. The

17 | certification nust be endorsed on or annexed to the instrunent
18| or witing aforesaid and has the sane effect as if nmade or

19 | taken by a notary public licensed in this state.
20 Section 33. Paragraph (b) of subsection (8) of section
21| 475.011, Florida Statutes, is anended to read:
22 475.011 Exenptions.--This part does not apply to:
23 (8)
24 (b) An exchange conpany, as that termis defined by s.
25| 721.05(15)*4), but only to the extent that the exchange
26 | conpany i s engaged in exchange program activities as descri bed
27l in and is in conpliance with s. 721.18.
28 Section 34. Subsection (23) of section 718.103
29| Florida Statutes, is anended to read:
30 718.103 Definitions.--As used in this chapter, the
31| term
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(23) "Residential condom niund nmeans a condom ni um
consisting of two or nore units, any of which are intended for
use as a private tenporary or pernanent residence, except that
a condominiumis not a residential condominiumif the use for
which the units are intended is primarily conmmercial or
i ndustrial and not nore than three units are intended to be
used for private residence, and are intended to be used as
housi ng for mai ntenance, nanagerial, janitorial, or other
operational staff of the condominium Wth respect to a
condom niumthat is not a ti neshare condom nium a residential
unit includes a unit intended as a private tenporary or
per manent residence as well as a unit not intended for
commercial or industrial use. Wth respect to a tineshare
condom nium the tineshare instrunent as defined in s.

721. 05(35) {33)shall govern the intended use of each unit in
the condominium |f a condoniniumis a residential condom nium
but contains units intended to be used for conmercial or

i ndustrial purposes, then, with respect to those units which
are not intended for or used as private residences, the

condonmi niumis not a residential condom nium A condoni ni um
whi ch contains both commercial and residential units is a

m xed- use condominiumand is subject to the requirenments of s.
718. 404.

Section 35. This act shall take effect upon beconming a
| aw; however, with respect to any tineshare plan or exchange
programfiling approved by the division prior to the date this
act becones a |law, the anendnents to section 721.06(1)(qg)?2.
section 721.07(2)(d)1. and (5)(e)4., section 721.075(2)(e), or
section 721.18(1)(l) and (nm), Florida Statutes, shall not
apply to such filing until the earlier of January 1, 2004, or
the date that any anendnents to such filing are made
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subsequent to the date this act becones a law. Wth respect to
any tineshare plan filing approved by the division prior to
the date this act becones a | aw, the anendnent to section
721.08(3)(a), Florida Statutes, shall not apply to the
nondi st ur bance and notice to creditors instrunent required by
section 721.08, Florida Statutes, unless and only to the
extent that the devel oper otherw se voluntarily conplies with
all or a portion of such provisions.
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