F L OR 1 DA H O U S E O F R EPRESENTATI V E S

HB 1215 2004
CS
CHAMBER ACTI ON

1| The Committee on Business Regul ati on recommends the foll ow ng:
2

3 Conmittee Substitute

4 Renove the entire bill and insert:

5 A Dbill to be entitled

6 An act relating to nold assessnent and nold renedi ati on;

7 creating pt. IV of ch. 489, F.S.; providing legislative

8 pur pose; providing scope of the act; providing exenptions;
9 defining terns; providing for fees relating to |icensure
10 of nold assessors and nold renedi ators; providing for
11 i censure exam nations; requiring good noral character, as
12 specified; providing prerequisites to |icensure; providing
13 for the Iicensure of business organizations; providing for
14 qual i fying agents; providing for fees; providing
15 responsibilities of primary and secondary qualifying
16 agents and of financially responsible officers;
17 establishing requirenments for continuing education;
18 provi ding that the Construction Industry Licensing Board
19 must approve training courses and training providers for
20 nol d assessors and nold renedi ators; providing for
21 assessing penalties; providing for renewal of |icensure;
22 provi ding for rul emaking; providing for reactivation of
23 licensure; providing for disciplinary proceedi ngs;
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24 establishing prohibitions; providing for penalties;
25 prohi biting perform ng nore than one specified activity on
26 a given project; creating a technical advisory commttee;
27 provi di ng for nenbership, neetings, renoval of nenbers;
28 setting a quorum providing for reinbursenent for per diem
29 and travel expenses; requiring the departnent to provide
30 staff support and to maintain and nake avail able to the
31 public the conmmttee minutes and records; providing for
32 financial review, providing for notice and opportunity to
33 repair nold damage in accordance with the provisions of
34 ch. 558; providing a statute of limtations; anmending s.
35 489. 107, F.S.; adding to the board a nenber who is a nold
36 assessor or nold renediator; providing severability;
37 providing an effective date.

38
39| Be It Enacted by the Legislature of the State of Florida:
40
41 Section 1. Part 1V of chapter 489, Florida Statutes,

42| entitled "Ml d Assessnent and Mol d Renedi ati on" and consi sting
43| of ss. 489.601, 489.602, 489.603, 489.604, 489.605, 489.606,
44| 489.607, 489.608, 489.609, 489.61, 489.611, 489.612, 489.613,
45| 489.614, 489.615, 489.616, and 489.617, is created.

46 Section 2. Section 489.601, Florida Statutes, is created
47| to read:
48 489. 601 Legislative purpose.--The Legislature finds it

49| necessary in the interest of the public health, safety, and

50| welfare in order to prevent damage to the real and persona

51| property of the residents of this state and to avert economc
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52| injury to the residents of this state to regulate individuals

53| and conpani es that hold thenmsel ves out to the public as

54| qualified to performnold-related activities.

55 Section 3. Section 489.602, Florida Statutes, is created
56| to read:
57 489. 602 Scope of part.--This part applies only to

58| individuals and conpani es conducting nold assessnment and nol d

59| renediation for conpensati on.
60 Section 4. Section 489.603, Florida Statutes, is created
61| to read:

62 489. 603 Exenptions.--This part does not apply to:

63 (1) Individuals or business organizations |icensed under
64| chapter 471, part | of chapter 481, chapter 482, or chapter 489,

65| or on behalf of an insurer under part VI of chapter 626, when

66| acting within the scope of their respective |licenses.
67 (2) An authorized enpl oyee of the United States, this
68| state, or any nunicipality, county, or other political

69| subdivision, public or private school, or private business

70| organi zati on who has conpl eted nol d assessnent or nold

71| renediation training courses approved by the board or a

72| certification program approved by the board and who is

73| conducting nold assessnent or nold renediation within the scope

74| of that enploynent, as |long as the enpl oyee does not hol d out

75| for hire or otherwi se engage in nold assessnent or nold

76| renedi ation.

77 (3) A full-tine enpl oyee engaged in routine nai nt enance of

78| private buildings, structures, and facilities as long as the
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79| enpl oyee does not hold out for hire or otherw se engage in nold

80| assessnent or nold remedi ati on.

81 Section 5. Section 489.604, Florida Statutes, is created
82| to read:

83 489.604 Definitions.--As used in this part, the term

84 (1) "Board" neans the Construction Industry Licensing

85| Board.

86 (2) "Business organi zation" neans any partnership,

87| corporation, business trust, joint venture, or other business

88| organi zati on.

89 (3) "Departnent" neans the Departnent of Business and

90| Professional Regul ation.

91 (4) "Ml d" neans an organi smof the class fungi that

92| causes disintegration of organic nmatter and produces spores. The

93| term"nold" also includes any spores, hyphae, and nycotoxins

94| produced by "nold."

95 (5) "Mold assessnent"” neans:

96 (a) An inspection, investigation, or survey of a dwelling

97| or other structure to provide the owner or occupant with

98| information regarding the presence, identification, or

99| evaluation of nold;

100 (b) The devel opnent of a nold managenent plan or

101| renediation protocol; or

102 (c) The collection or analysis of a nold sanpl e.

103 (6) "Mdld assessor" neans any person or busi ness

104| organi zation that perfornms a nold assessnent.

105 (7) "Mld renedi ati on" neans the renoval, cleaning,

106| sanitizing, denolition, or other treatnent, including preventive
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107| activities, of nold or nold-contam nated matter that was not

108| purposely grown at that |ocation.

109 (8) "Mdld renediator" neans any person or busi ness

110| organization that perforns nold renediation. A nold renedi at or

111| may not performany work that requires a |license under this part

112 unless the nold renediator is also |icensed under that chapter.

113 (9) "Primary qualifying agent" neans a person who

114| possesses the requisite skill, know edge, and experi ence, and

115| has the responsibility, to supervise, direct, nanage, and

116| control the npbld assessnent or nold renedi ati on activities of

117 the business organi zation with which he or she is connected; who

118| has the responsibility to supervise, direct, nanage, and control

119| ol d assessnent or nold remedi ati on activities; and whose

120| technical and personal qualifications have been determ ned by

121| investigation and exam nation as provided in this part, as

122| attested by the departnent.

123 (10) "Secondary qualifying agent"” neans a person who

124| possesses the requisite skill, knowl edge, and experi ence, and

125| has the responsibility, to supervise, direct, nanage, and

126| control nold assessnment and nold renedi ation activities, and

127| whose techni cal and personal qualifications have been detern ned

128| by investigation and exanm nation as provided in this part, as

129| attested by the departnent.

130 Section 6. Section 489.605, Florida Statutes, is created

131| to read:

132 489. 605 Fees.--The board shall, by rule, establish

133| reasonable fees to be paid for applications, exam nations,

134| licensing and renewal , recordnmaki ng, and recordkeepi hg. Fees for
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135 application, initial licensure, |icense renewal, or |license

136| reactivation for nold assessors or nold renmedi ators may not

137| exceed $500 per applicant. The board may, by rule, establish

138| late renewal penalty fees, in an anobunt not to exceed the

139| initial licensure fee.

140 Section 7. Section 489.606, Florida Statutes, is created
141| to read:

142 489. 606 Exami nation.- -

143 (1) A person who desires to be licensed as a nol d assessor

144 or nold renedi ator nust apply to the departnent for |icensure.

145 (2) An applicant may take the |licensure exam nation to

146| practice in this state as a nold assessor or nold renmediator if

147| the applicant is of good noral character, is a graduate of an

148| approved course of study in nold assessnent or nold renedi ation,

149 and has a specific experience record as prescribed by rule.

150 (3) The board shall adopt rules providing for the review

151| and approval of npld assessnent and nold renedi ati on training

152 prograns. The board nay adopt rules providing for the acceptance

153| of the approval and accreditati on of schools and courses of

154| study by nationally accepted accreditati on organi zati ons.

155 (4)(a) Good npral character neans a personal history of

156| honesty, fairness, and respect for the rights of others and for

157| the laws of this state and nati on.

158 (b) The board may refuse to certify an applicant for

159| failure to satisfy this requirenent only if:

160 1. The board finds that there is a substantial connecti on

161| between the |ack of good noral character of the applicant and
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162| the professional responsibilities of a nold assessor or nold

163| renedi ator; and

164 2. This finding is supported by clear and convincing
165| evidence.

166 (c) If an applicant is found to be unqualified for a
167| license because of a | ack of good noral character, the board

168| nust furnish to the applicant a statenent containing the

169 findings of the board, a conplete record of the evidence upon

170 which the determ nati on was based, and a notice of the rights of

171| the applicant to a rehearing and appeal .

172 Section 8. Section 489.607, Florida Statutes, is created
173| to read:
174 489. 607 Licensure.--The departnent shall |icense any

175| applicant who the board certifies is qualified to practice nold

176| assessnent or nold renedi ati on and who:

177 (1) Pays the initial |icensing fee;

178 (2) Submits with the application for licensure as a nold

179| assessor or a nold renedi ator evidence that he or she has

180| successfully conpleted the board-approved courses as prescribed

181| by rule;
182 (3) Provides evidence of financial stability; and

183 (4)(a) Passes a departnent -approved exanm nation of

184| qualifications and knowl edge relating to nold assessnent and

185 mol d renedi ati on; or

186 (b) In lieu of passing a departnent-approved exam nati on,

187 shows proof that he or she has been certified by an organi zati on

188| that requires the sane testing and exam nation as the departnent

189| requires.
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190 Section 9. Section 489.608, Florida Statutes, is created
191| to read:
192 489. 608 Licensure of business organi zations; qualifying
193| agents. --
194 (1) If an individual proposes to engage in nold

195| renedi ation or nold assessnent in that individual's own nane,

196 the license may be issued only to that individual.

197 (2)(a) |If the applicant proposes to engage in nold

198| renediation or nold assessnment as a busi ness organi zati on in any

199 nane other than the applicant's |egal nane, the business

200| organi zation nust apply for licensure through a qualifyi ng agent

201| or the individual applicant nust apply for |icensure under the

202| fictitious nane.

203 (b) The application nust state the nane of the business

204| organi zation and of each of its partners, the nane of the

205| corporation and of each of its officers and directors and the

206 name of each of its stockholders who is also an officer or

207| director, the nane of the business trust and of each of its

208| trustees, or the nane of such other business organizati on and of

209| each of its nenbers.

210 1. The application for primary qualifying agent nust

211| include an affidavit on a form provi ded by the departnment which

212| attests that the applicant's signature is required on al

213| checks, drafts, or paynments, regardl ess of the form of paynent,

214| nmade by the business organi zation, and that the applicant has

215| final approval authority for all work perforned by the business

216| organi zation.
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217 2. The application for financially responsible officer

218| nust include an affidavit on a formprovided by the department

219 which attests that the applicant's signature is required on al

220| checks, drafts, or paynments, regardl ess of the form of paynent,

221| nmade by the business organi zation, and that the applicant has

222| authority to act for the business organization in all financial
223| matters.

224 3. The application for secondary qualifying agent nust

225| include an affidavit on a form provi ded by the departnment which

226| attests that the applicant has authority to supervise all nold

227| assessnent or nold renedi ati on work perforned by the busi ness

228| organization as provided in s. 489.614.

229 (c) As a prerequisite to the issuance of a |license under

230| this section, the applicant nust submt:

231 1. An affidavit on a formprovided by the departnent which

232| attests that the applicant has obtai ned workers' conpensation

233| insurance as required by chapter 440, public liability

234| insurance, and property damage i nsurance, in anpunts determ ned

235| by board rule. Such insurance shall include coverage for an

236| applicant's failure to properly performnold assessnent or nold

237| renediation. The departnent shall, by rule, establish a

238| procedure to verify the accuracy of such affidavits based upon a

239 random sanpl e net hod.

240 2. Evidence of financial responsibility. The board shal

241| adopt rules to determne financial responsibility which specify

242| grounds on which the departnment nay deny |icensure. Such

243| criteria nust include, but need not be limted to, credit

244| history and limts of bondability and credit.
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245

246| Continuing proof of all insurance coverages referenced in this

247| paragraph shall be a requisite condition to naintaining a

248| license issued under this part.

249 (d) A joint venture, including a joint venture conposed of

250 qualified business organizations, is a separate and di stinct

251| organi zation that nust be qualified in accordance with

252| departnent rul es.

253 (e) A license that is issued upon application of a

254| business organization nust be in the nane of the business

255| organi zation, and the nane of the qualifying agent nust be noted

256| thereon. If there is a change in any information that is

257| required to be stated on the application, the business

258| organization shall, within 45 days after the change occurs, nmai

259| the correct infornation to the departnent.

260 (f) The applicant nust furni sh evidence of statutory

261| conpliance if a fictitious nane is used, notw thstandi ng s.
262| 865.09(7).
263 (3) The qualifying agent nust be |icensed under this part

264| in order for the business organization to be licensed. |If the

265| qualifying agent ceases to be affiliated with the busi ness

266| organi zation, the agent nust so informthe departnment. In

267| addition, if the qualifying agent is the only |licensed

268| individual affiliated with the busi ness organi zation, the

269| business organi zation nust notify the departnent of the

270 termnation of the qualifying agent, and the busi ness

271| organization has 60 days after the term nation of the qualifying

272| agent's affiliation with the business organi zation in which to
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273| enploy another qualifying agent. The busi ness organi zati on may

274 not engage in nold assessnent or nold renediation until a

275| qualifying agent is enployed, unless the departnent has granted

276| a tenporary nonrenewable license to the financially responsible

277| officer, the president, a partner, or, in the case of alimted

278| partnership, the general partner, who assunes all

279| responsibilities of a primary qualifying agent for the business

280| organization. This tenporary license allows the business

281| organi zation to proceed only with i nconpl ete contracts.

282 (4)(a) The qualifying agent shall informthe departnent in

283| witing if the agent proposes to engage in nold assessnent or

284! nmold renediation in the agent's own nanme or in affiliation with

285| anot her busi ness organi zati on, and the agent or the new busi ness

286| organi zation shall supply the sane infornmation to the depart nent

287| as is required of initial applicants under this part.

288 (b) Upon a favorable determ nation by the board, after

289| investigation of the financial responsibility, credit, and

290| business reputation of the qualifying agent and the new busi ness

291| organization, the board shall issue, without any exam nation, a

292| new license in the business organi zation's nane, and the nane of

293| the qualifying agent nust be noted thereon.

294 (5)(a) Each nold assessor or nold renediator shall affix

295| the nold assessor's or nold renediator's signature and |icense

296| nunber to each docunent prepared or approved for use by the

297| licensee which is related to any nold assessnent or nold

298| renediation project and filed for public record with a

299| governnmental agency, and to any offer, bid, or contract
300 submtted to a client.
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301 (b) The license nunber of each nold assessor or nold

302| renedi ator nust appear in any printed natter or any newspaper,

303| airwave transm ssion, phone directory, or other adverti sing

304 nediumoffering or related to nold assessnent or nold

305| renediation, as provided by departnent rule.

306 (6) Each qualifying agent shall pay the departnment an

307 amount equal to the original fee for |icensure of a new busi ness

308| organization. If the qualifying agent for a business

309| organi zation desires to qualify additional business

310| organi zations, the board shall require the agent to present

311| evidence of ability and financial responsibility of each such

312| organization. The issuance of such certificate of authority is

313| discretionary with the board.

314 Section 10. Section 489.609, Florida Statutes, is created
315| to read:

316 489. 609 Responsibilities.--

317 (1) A qualifying agent is a primary qualifyi ng agent

318| unless he or she is a secondary qualifying agent under this

319 secti on.

320 (a) Al primary qualifying agents for a business

321| organization are jointly and equally responsi ble for supervision

322| of all operations of the business organi zation; for all field

323| work at all sites; and for financial matters, both for the

324| organi zation in general and for each specific job.

325 (b) Upon approval by the board, a business organization

326| nmy designate a financially responsible officer for purposes of

327| licensure. Afinancially responsible officer shall be

328| responsible for all financial aspects of the business
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329| organization and may not be desighated as the primary qualifying

330| agent. The designated financially responsible officer shal

331| furnish evidence of his or her financial responsibility, credit,

332| and business reputation, or that of the business organi zati on he

333| or she desires to qualify, as determ ned appropriate by the
334| board.

335 (c) If a business organi zation has a licensed financially

336| responsible officer, the primary qualifying agent is responsible

337| for all mold assessnent or nold renediation activities of the

338| business organi zation, both in general and for each specific

339| |job.
340 (d) The board shall adopt rul es prescribing the

341| qualifications for financially responsible officers, including

342| net worth, cash, and bondi ng requirenents. These qualifications

343| nust be at | east as extensive as the requirenents for the

344| financial responsibility of qualifying agents.

345 (2)(a) One of the qualifying agents for a business

346| organization that has nore than one qualifying agent may be

347| designated as the sole primary qualifying agent for the business

348| organization by a joint agreenent that is executed, on a form

349| provided by the board, by all qualifying agents for the business

350 organization.

351 (b) The joint agreenment nust be submitted to the board for

352| approval. If the board determ nes that the joint agreenent is in

353| good order, it nust approve the designation and i nmedi ately

354| notify the qualifying agents of its approval. The desighation

355 nmde by the joint agreenment is effective upon receipt of the

356| notice by the qualifying agents.
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357 (c) The qualifying agent designated for a business

358| organization by a joint agreenent is the sole primary qualifying

359| agent for the business organization, and all other qualifying

360 agents for the business organization are secondary qualifying

361| agents.
362 (d) A designated sole primary qualifying agent has all the

363| responsibilities and duties of a prinary qualifying agent,

364| notwi thstanding that there are secondary qualifying agents for

365| specified jobs. The designated sole primary qualifying agent is

366| jointly and equally responsible with secondary qualifying agents

367| for field work supervision.

368 (e) A secondary qualifying agent is responsible only for

369| any work for which he or she accepts responsibility.

370 (f) A secondary qualifying agent is not responsible for

371| supervision of financial matters.

372 (3)(a) A qualifying agent who has been designated by a

373| joint agreenent as the sole primary qualifying agent for a

374| business organization may term nate this status by giving actual

375| notice to the business organization, to the board, and to all

376| secondary qualifying agents of his or her intention to term nate

377| this status. The notice to the board nust include proof

378| satisfactory to the board that the qualifying agent has given

379| the notice required in this paragraph.

380 (b) The status of the qualifying agent ceases upon the

381| designation of a new primary qualifying agent or 60 days after

382| satisfactory notice of term nation has been provided to the

383| board, whi chever occurs first.
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384 (c) If anewprinary qualifying agent has not been

385| designated within 60 days, all secondary qualifying agents for

386| the business organi zati on becone prinmary qualifying agents

387| unless the joint agreenent specifies that one or nore of them

388| becone sole qualifying agents under such circunstances, in which

389| case only the specified secondary qualifying agents becone sol e

390| qualifying agents.

391 (d) Any change in the status of a qualifying agent is

392| prospective only. A qualifying agent is not responsible for his

393| or her predecessor's actions but is responsible, even after a

394| change in status, for natters for which he or she was

395 responsible while in a particul ar status.

396 Section 11. Section 489.61, Florida Statutes, is created
397| to read:

398 489. 61 Conti nui ng education.- -

399 (1) A licensee nust annually conplete 15 hours of

400( continuing educati on courses as prescribed by board rul e.

401 (2) The courses required under this section nust be

402| offered and provided by nold training providers |icensed under

403| this part and nust be approved by the board.

404 (3) The licensee nmust subnmit proof of conpliance with the

405| continuing education requirenments along with the |icensee's

406| application for |license renewal.

407 Section 12. Section 489.611, Florida Statutes, is created
408| to read:
409 489. 611 Approval of nold assessor and nol d renedi at or

410| training courses and providers.--
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411 (1) The board shall approve training courses and the

412| providers of such courses as are required under this part. The

413| board nust al so approve trai ning courses and the provi ders of

414| such courses who offer training for persons who are exenpt from

415| licensure under this part.

416 (2) The board shall, by rule, prescribe criteria for

417| approving training courses and course providers and may, by

418| rule, nodify the training required by this part.

419 (3) The board may enter into agreenents with other states

420| for the reciprocal approval of training courses or the providers

421| of training courses.

422 (4) The board shall, by rule, establish reasonable fees in

423| an anpunt not to exceed the cost of evaluation, approval, and

424| recordnaki ng and recordkeepi ng of training courses and providers

425| of training courses.

426 (5) The board may i npose against a provider of training

427| courses any penalty that it nmay i npose against a |icensee under

428| this part or s. 455, 227, nmay decline to approve courses, and nay

429 w thdraw approval of courses proposed by a provider who has, or

430| whose agent has, been convicted of, pled guilty or nolo

431| contendere to, or entered into a stipulation or consent

432| agreenent relating to, without regard to adjudication, any crine

433| or admnistrative violation in any jurisdiction which involves

434| fraud, deceit, or false or fraudul ent representati ons nade in

435| the course of seeking approval of or providing training courses.

436 Section 13. Section 489.612, Florida Statutes, is created
437 to read:
438 489.612 Renewal of |icense.--
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439 (1) The departnent shall renew a |icense upon recei pt of

440 the renewal application and fee, upon proof of conpliance with

441 the continuing education requirenents of s. 489.61, and, if a

442| denonstration of conpetency is required by |law or rule, upon

443| certification by the board that the |licensee has satisfactorily

444 denonstrated his or her conpetence in nold assessnent and nold

445 renediation

446 (2) The departnent shall adopt rul es establishing a

447 procedure for the biennial renewal of |icenses.

448 Section 14. Section 489.613, Florida Statutes, is created
449| to read:

450 489. 613 Reactivation. --

451 (1) The board shall, by rule, prescribe continuing

452| education requirenents for reactivating a license. The

453| continui ng education requirenents for reactivating a license for

454 a licensed nold assessor or nold renedi ator may not exceed 15

455( classroom hours for each year the |icense was inactive.

456 (2) The board shall adopt rules relating to |icenses that

457 have becone inactive and for the renewal of inactive |icenses.

458| The board shall, by rule, prescribe a fee not to exceed $50 for

459 the reactivation of an inactive |license and a fee not to exceed

460 $50 for the renewal of an inactive |icense.

461 Section 15. Section 489.614, Florida Statutes, is created
462| to read:

463 489.614 Disciplinary proceedings.--

464 (1) The board nmy revoke, suspend, or deny the issuance or

465| renewal of a license; reprimnd, censure, or place on probation

466| any nol d assessor or nold renediator; require financial
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467| restitution to a consuner; inpose an admnistrative fine not to

468| exceed $5,000 per violation; require continuing education; or

469| assess costs associated with any investigation and prosecuti on,

470( if the nold assessor or nold renediator is found guilty of any

471| of the follow ng acts:

472 (a) Obtaining a license or certificate of authority by

473 fraud or m srepresentation

474 (b) Being convicted or found guilty of, or entering a plea

475 of nolo contendere to, regardl ess of adjudication, a crine in

476 any jurisdiction which directly relates to the practice of nold

477| assessnment or nold renediation or the ability to practice nold

478 assessnment or nold remedi ati on.

479 (c) Violating any provision of chapter 455,

480 (d) Performng any act that assists a person or entity in

481| engaging in the prohibited unlicensed practice of nold

482 assessnent or nold renediation, if the |licensee knows or has

483| reasonable grounds to know that the person or entity was

484 unli censed.

485 (e) Knowi ngly conbining or conspiring with an unlicensed

486| person by allowing his or her license or certificate of

487| authority to be used by the unlicensed person with intent to

488| evade any provision of this part. If a licensee allows his or

489| her license to be used by one or nore business organizations

490 w thout having any active participation in the operations,

491| managenent, or control of the business organizations, such an

492| act constitutes prinma facie evidence of an intent to evade the

493| provisions of this part.
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494 (f) Acting in the capacity of a npbld assessor or nold

495| renedi ator under any license issued under this part except in

496 the nane of the licensee as set forth on the issued |icense.

497 (g) Commtting m smanagenent or m sconduct in the practice

498 of nold assessnent or nold renedi ati on whi ch causes fi nanci al

499| harmto a custoner. Financial m snmanagenent or m sconduct occurs
500| when:

501 1. Valid |liens have been recorded agai nst the property of

502| a nold assessor's or nold renediator's custonmer for supplies or

503| services ordered by the nold assessor or nold renediator for the

504| custoner's job; the nold assessor or nold renedi ator has

505| received funds fromthe custoner to pay for the supplies or

506| services; and the nold assessor or nold renedi ator has not had

507 the liens renoved fromthe property, by paynent or by bond,

508| within 75 days after the date of such liens;

509 2. The nold assessor or nold renedi ator has abandoned a

510 custoner's job and the percentage of conpletion is | ess than the

511| percentage of the total contract price paid to the nold assessor

512 or nold renedi ator as of the time of abandonnent, unless the

513| contractor is entitled to retain such funds under the terns of

514| the contract or refunds the excess funds within 30 days after

515| the date the job is abandoned; or

516 3. The nold assessor's or nold renediator's job has been

517| conpleted, and it is shown that the custoner has had to pay nore

518| for the contracted job than the original contract price, as

519| adjusted for subsequent change orders, unless the increase in

520| cost was the result of circunstances beyond the control of the

521| assessor or renediator, was the result of circunstances caused
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522| by the custoner, or was otherwi se pernitted by the terns of the

523| contract between the nold assessor or nold renedi ator and the

524 cust oner .

525 (h) Being disciplined by a municipality or county for an

526| act or violation of this part.

527 (i) Failing in any naterial respect to conply with this

528| part or violating a rule or Iawful order of the departnent.

529 (j) Abandoning a nold assessnent or nold renedi ation

530 project in which the nold assessor or nmold renedi ator i s engaged

531| or under contract as a nold assessor or nold renediator. A

532| project is presuned abandoned after 20 days if the nold assessor

533| or nold renediator has term nated the project w thout just cause

534| and without proper notification to the owner, including the

535 reason for termnation; if the nold assessor or nold renedi at or

536| has failed to reasonably secure the project to safeguard the

537| public while work is stopped; or if the nold assessor or nold

538| renediator fails to performwork w thout just cause for 20 days.

539 (k) Signing a statenent with respect to a project or

540 contract falsely indicating that the work i s bonded; falsely

541| indicating that paynent has been nmade for all subcontracted

542| work, labor, and nmaterials which results in a financial loss to

543| the owner, purchaser, or nold assessor or nold renediator; or

544| falsely indicating that workers' conpensati on and public

545 liability insurance are provided.

546 (') Commtting fraud or deceit in the practice of nold

547| assessnent or nold renedi ati on.

548 (m Commtting i nconpetency or msconduct in the practice

549| of nold assessnent or nold renedi ati on.
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550 (n) Conmitting gross negligence, repeated negligence, or

551| negligence resulting in a significant danger to |life or property

552| in the practice of nold assessnent or nold renediation.

553 (o) Failing to satisfy, within a reasonable tinme, the

554| terns of a civil judgnent obtained against the |icensee, or the

555| busi ness organi zation qualified by the |icensee, relating to the

556| practice of the |icensee's profession.
557

558| For the purposes of this subsection, nold assessnent or nold

559| renediation is considered to be comrenced when the contract is

560| executed and the nold assessor or nold renedi ator has accepted

561| funds fromthe custoner or | ender

562 (2) If a nold assessor or nold renedi ator disciplined

563| under subsection (1) is a qualifying agent for a business

564| organization and the violation was perfornmed in connection with

565| any nold assessnent, nold assessnent-rel ated activities, nold

566| renediation, or nold remedi ation-rel ated activities undertaken

567| by that business organi zation, the board may i npose an

568| additional adm nistrative fine not to exceed $5, 000 per

569| violation against the business organi zati on or agai nst any

570| partner, officer, director, trustee, or nenber of the

571| organization if that person participated in the violation or

572| knew or shoul d have known of the violation and failed to take

573 reasonabl e corrective action

574 (3) The board may, by rule, specify the acts or om ssions

575| that constitute violations of this section.

576 (4) In recommendi ng penalties in any proposed recomrended

577| final order, the departnent shall follow the penalty guidelines
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578| established by the board by rule. The departnent shall advise

579 the admnistrative | aw judge of the appropriate penalty,

580| including mtigating and aggravati ng circunstances, and the

581| specific rule citation.

582 (5) The board may not reinstate the license or certificate

583| of authority of, or cause a |icense or certificate of authority

584| to be issued to, a person who or business organi zation that the

585| board has determned is unqualified or whose |icense or

586| certificate of authority the board has suspended, until it is

587| satisfied that the person or busi ness organi zati on has conplied

588| with all the ternms and conditions set forth in the final order

589 and is capable of conpetently engaging in the business of nold

590| assessnment or nold renedi ati on.

591 (6)(a) The board may assess interest or penalties on al

592| fines inposed under this part against any person or business

593| organization that has not paid the i nposed fine by the due date

594| established by rule or final order. Chapter 120 does not apply

595| to such assessnent. Interest rates to be i nposed nust be

596| established by rule and may not be usuri ous.

597 (7) The board may not issue a license or certificate of

598| authority, or a renewal thereof, to any person or busi ness

599| organi zation that has been assessed a fine, interest, or costs

600| associated with investigation and prosecution, or has been

601| ordered to pay restitution, until the fine, interest, or costs

602| associated with investigation and prosecution or restitution are

603| paidin full or until all terms and conditions of the final

604| order have been sati sfi ed.
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605 (8) Any person licensed pursuant to this part who has had

606| his or her license revoked is ineligible to be a partner,

607| officer, director, or trustee of a business organi zati on defined

608| by this section or to be enployed in a manageri al or supervisory

609| capacity for a 5-year period. The person is also ineligible to

610| reapply for licensure under this part for a period of 5 years

611| after the effective date of the revocation

612 (9) |If a business organization or any of its partners,

613| officers, directors, trustees, or nenbers is or has previously

614| been fined for violating subsection (2) the board nay, on that

615| basis al one, revoke, suspend, place on probation, or deny

616| issuance of a license to a qualifying agent or financially

617| responsible officer of that business organi zation.
618 (10)(a) Notwi thstanding chapters 120 and 455, upon recei pt
619| of a legally sufficient consuner conplaint alleging a violation

620| of this part, the departnent may provide by rule for binding

621| arbitration between the conpl ainant and the certificatehol der or

622| registrant, if:

623 1. There is evidence that the conpl ai nant has suffered or

624 is likely to suffer nonetary danages resulting fromthe

625| violation of this part;

626 2. The |licensee does not have a history of repeated or

627| simlar violations;

628 3. Reasonabl e grounds exist to believe that the public

629 interest will be better served by arbitration than by

630| disciplinary action; and
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631 4. The conpl ai nant and |icensee have not previously

632| entered into private arbitration, and a civil court action based

633| on the sane transacti on has not been fil ed.

634 (b) The licensee and the conplainant may consent in

635| witing to binding arbitration within 15 days foll ow ng

636 notification of this process by the departnent. The depart nment

637| may suspend all action in the matter for 45 days when notice of

638| consent to binding arbitration is received by the departnent. I|f

639| the arbitration process is successfully concluded within the 60-

640| day period, the departnent nmay close the case file with a

641| notation of the disposition, and the |licensee's record nust

642| reflect only that a conplaint was filed and resol ved t hrough
643| arbitration.

644 (c) If a conplaint neets the criteria for arbitration set

645| forth in paragraph (a) and the damages at issue are | ess than

646| $2,500, the departnent shall refer the conplaint for nandatory
647| arbitration.

648 (d) The arbitrator's order becones a final order of the

649| board if not chall enged by the conpl ai nant or the

650| certificateholder or registrant within 30 days after filing. The

651| board's review of the arbitrator's order operates in the nmanner

652| of the review of recommended orders pursuant to s. 120.57(1) and

653| is not a de novo review

654 (11) If an investigation of a nold assessor or nold

655| renediator is undertaken, the departnent shall pronptly furnish

656| to the nold assessor or nold renedi ator or the nold assessor's

657| or nold renediator's attorney a copy of the conplaint or

658| docunent that resulted in the initiation of the investigation.
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659| The departnent shall nake the conplaint and supporting docunents

660| available to the nold assessor or nold renedi ator. The conpl ai nt

661| or supporting docunents nust contain infornation regarding the

662| specific facts that serve as the basis for the conplaint. The

663| nold assessor or nold renediator nay subnmit a witten response

664 to the information contained in the conplaint or docunent within

665| 20 days after service to the nold assessor or nold renedi ator of

666| the conplaint or docunent. The nold assessor's or nold

667| renediator's witten response nmust be consi dered by the probabl e

668| cause panel. The right to respond does not prohibit the issuance

669| of a summary energency order if necessary to protect the public.

670 However, if the secretary, or the secretary's designee, and the

671| chair of the board or the chair of the probabl e cause panel

672| agree in witing that such notification would be detrinmental to

673| the investigation, the departnent may wi thhol d notification. The

674| departnent nmay conduct an investigation without notification to

675| a nold assessor or nold renediator if the act under

676 investigation is a crimnal offense.

677 Section 16. Section 489.615, Florida Statutes, is created
678| to read:

679 489. 615 Prohibitions; penalties.--

680 (1) A person may not:

681 (a) Falsely hold hinself or herself or a business

682| organization out as a |icensee;

683 (b) Falsely inpersonate a |licensee;

684 (c) Present as his or her own the license or certificate

685| of authority of another;
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686 (d) Knowi ngly give false or forged evidence to the board

687| or a nenber thereof;

688 (e) Use or attenpt to use a license that has been

689| suspended or revoked,

690 (f) Engage in the business or act in the capacity of a

691| nold assessor or nold renedi ator or advertise hinself or herself

692| or a business organi zation as available to engage in the

693| business or act in the capacity of a nold assessor or nold

694| renediator without being duly |licensed; or

695 (g) Operate a business organi zati on engaged in nold

696| assessnent or nold renediation after 60 days follow ng the

697| termnation of its only qualifying agent w thout designating

698| another prinmary qualifying agent, except as provided in ss.
699| 489.608 and 489.6009;
700

701| For purposes of this subsection, a person or business

702| organization operating on an inactive or suspended |icense or

703| certificate of authority is considered unlicensed.

704 (2)(a) An unlicensed person who viol ates subsection (1)

705 conmits a m sdeneanor of the first degree, punishable as
706| provided in s. 775.082 or s. 775.083.
707 (b) An unlicensed person who commts a violation of

708| subsection (1) after having been previously found guilty of such

709| a violation commts a felony of the third degree, punishable as
710| provided in s. 775.082 or s. 775.083.

711 (c) An unlicensed person who comrits a violation of

712| subsection (1) during the existence of a state of energency

713| declared by executive order of the Governor commits a fel ony of
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714| the third degree, punishable as provided in s. 775.082 or s.
715 775.083.

716 (3)(a) A licensed nold assessor or nold renedi ator nay not

717| enter into an agreenent, oral or witten, whereby his or her

718| license nunber is used, or is to be used, by a person who i s not

719| licensed as provided for in this part, or is used, or is to be

720| wused, by a business organization that is not duly qualified as

721| provided for in this part, to engage in the business or act in

722| the capacity of a nold assessor or nold renediator.

723 (b) Alicensed nold assessor or nold renedi ator may not

7241 knowingly allow his or her |icense nunber to be used by a person

7251 who is not licensed as provided for in this part, or used by a

726| business organi zation that is not qualified as provided for in

727| this part, to engage in the business or act in the capacity of a

728| nold assessor or nold renedi ator.

729 Section 17. Section 489.616, Florida Statutes, is created
730| to read:
731 489.616 Miltiple services prohibited.--A registrant nmay

732| performonly one of the followng activities on the sanme
733| project:

734 (1) Mld or nold-rel ated anal ysis or assessnent; or

735 (2) Mld renediation

736 Section 18. Section 489.617, Florida Statutes, is created
737| to read:

738 489. 617 Notice and opportunity to repair.--Any action

739| brought alleging defects against a nold assessor or nold

740| renedi ator shall be governed by the provisions of chapter 558.

741| For purposes of application of chapter 558, in any action
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742| brought against a npbld assessor or nold renediator, the term

743| contractor includes npld assessors and nold renedi ators as
744| defined in s. 489.604(6) and (8), respectively, and the term

745| constructi on defect includes nold or fungal danages to property

746| or persons resulting fromthe activities of a nold assessor or
747| renediator. Notw thstanding the provisions of s. 558.004(12),

748| any subsequent judicial proceeding alleging such defects nust be

749 brought within one year of the exhaustion of the renedi es

750| avail abl e under chapter 558.

751 Section 19. Subsection (2) of section 489.107, Florida
752| Statutes, is anended to read:

753 489. 107 Construction Industry Licensing Board. --

754 (2) The board shall consist of 19 18 nenbers, of whom
755 (a) Four are primarily engaged in business as general

756| contractors;

757 (b) Three are primarily engaged in business as buil ding
758| contractors or residential contractors, however, at |east one
759| building contractor and one residential contractor shall be
760| appointed,;

761 (c) One is primarily engaged in business as a roofing
762| contractor;

763 (d) One is primarily engaged in business as a sheet netal
764| contractor;

765 (e) One is primarily engaged in business as an air-

766| conditioning contractor;

767 (f) One is primarily engaged in business as a nechani cal

768 contractor;
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769 (g0 One is primarily engaged in business as a pool

770 contractor;

771 (h) One is primarily engaged in business as a pl unbing
772| contractor,

773 (i) One is primarily engaged in business as an underground
774| wutility and excavation contractor;

775 (j) One is primarily engaged in business as a nold

776| assessor or nold renediator
777 (k)4 Two are consumer nenbers who are not, and have
778| never been, nenbers or practitioners of a profession regul ated

779| by the board or nmenbers of any closely rel ated profession; and

780 (1)) Two are building officials of a nunicipality or
781| county.
782 Section 20. |If any provision of this act or its

783| application to any person or circunstance is held invalid, the

784 invalidity does not affect other provisions or applications of

785| the act which can be given effect without the invalid provision

786 or application, and to this end the provisions of this act are

787 sever abl e.
788 Section 21. This act shall take effect Cctober 1, 2004.
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