F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1251, Engrossed 3 2004

1 A bill to be entitled

2| An act relating to a joint underwiting plan of insurers;

3| anending s. 627.311, F.S.; revising provisions requiring the

4| Ofice of Insurance Regul ation to approve a joint underwiting

5| plan for workers' conpensation and enployer's liability

6| insurers; requiring plan rates to be nonconpetitive with the

7| voluntary market for certain purposes; deleting authorization

8| for insureds to select certain alternative coverages; requiring
9| the plan of operation to establish three tiers for eligible
10| enployers; specifying criteria and rates for each tier; deleting
11| provisions requiring establishnment of certain subplans;
12| providing criteria for mninmum prem um policies; providing
13| requirenents for prem uns under such tiers; revising criteria,
14| requirenents, and limtations for a required depopul ation
15| programto reduce nunbers of insureds under the tiers; providing
16| an application fee for adm nistration and fraud preventi on;
17| revising certain tier notice requirenents; providing for funding
18| of the plan through deficit funding; providing for transferring
19| an appropriation in an amunt not to exceed $10 million fromthe
20| Workers' Compensation Adm nistration Trust Fund to the workers
21| conpensation joint underwiting plan for certain purposes;
22| providing procedures and requirenents; providing for
23| establishing a contingency reserve for certain purposes;
24| providing for transfers of funds fromthe contingency reserve in
25| an anount not to exceed $15 million to the plan for purposes of
26| funding certain deficits; providing limtations; providing for
27| review of the reasonabl eness of the plan's adm nistration;
28| providing a sunset date for deficit funding; providing a
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29| nmechanismfor collecting deficit assessnents; providing duties
30 of the office; providing requirenents, procedures, and

31| limtations for collecting and enforcing deficit assessnents;

32| providing for transfers of funds fromthe Wrkers' Conpensation
33| Administration Trust Fund to the plan under certain

34| circunstances; providing an exclusion for deficit assessnents

35| fromcertain taxes; specifying that deficit assessnents are plan
36| funds when collected; providing notice requirenments for certain
37| policies; providing for liability of certain insureds for

38| certain additional deficit assessnents; specifying venue for

39| proceedings to enforce or coll ect assessnents; expanding a

40| prohibition against providing certain persons with workers'

41| conpensation and enployers' liability insurance; providing an

42| exclusion for the plan fromcertain taxes and assessnents;

43| requiring the Auditor General to conduct an operational audit of
44| the association; providing audit requirenents; requiring the

45| association to conply with the Florida Single Audit Act, if

46| certain conditions are net; requiring a report; providing

47| appropriations; providing an exception fromcertain deficit

48| fundi ng assessnment provisions; providing a procedure for a

49| transition period; providing application; providing an effective
50| date.

51
52| Be It Enacted by the Legislature of the State of Florida:
53
54 Section 1. Paragraphs (a), (c), (d), (e), (g), and (p) of
55| subsection (5) of section 627.311, Florida Statutes, are

56| anended, and paragraph (q) is added to said subsection, to read:
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57 627. 311 Joint underwiters and joint reinsurers; public

58| records and public neetings exenptions.--

59 (5)(a) The office shall, after consultation with insurers,
60| approve a joint underwiting plan of insurers which shal

61| operate as a nonprofit entity. For the purposes of this

62| subsection, the term"insurer” includes group self-insurance

63| funds authorized by s. 624.4621, conmercial self-insurance funds
64| authorized by s. 624. 462, assessable nutual insurers authorized
65| under s. 628.6011, and insurers licensed to wite workers'

66| conpensation and enployer's liability insurance in this state.
67| The purpose of the plan is to provide workers' conpensation and
68| enployer's liability insurance to applicants who are required by
69| law to maintain workers' conpensation and enployer's liability
70| insurance and who are in good faith entitled to but who are

71| wunable to procure purehase such insurance through the voluntary

72| market. Except as provided herein, the plan nust have

73| actuarially sound rates that ensure assure that the planis

74| self-supporting.

75 (c) The operation of the plan shall be governed by a plan
76| of operation that is prepared at the direction of the board of
77| governors. The plan of operation nmay be changed at any tine by
78| the board of governors or upon request of the office. The plan
79| of operation and all changes thereto are subject to the approval
80| of the office. The plan of operation shall:

81 1. Authorize the board to engage in the activities

82| necessary to inplenent this subsection, including, but not

83| limted to, borrow ng noney.
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84 2. Develop criteria for eligibility for coverage by the
85| plan, including, but not limted to, docunented rejection by at
86| |east two insurers which reasonably assures that insureds

87| covered under the plan are unable to acquire coverage in the
88| voluntary market. Ary—insured—rmy—voluntarily—elect—to—accept
89 : .

90
91
92 3. Require notice fromthe agent to the insured at the

93| time of the application for coverage that the application is for
94| coverage with the plan and that coverage nmay be avail abl e

95| through an i nsurer, group self-insurers' fund, comrercial self-
96| insurance fund, or assessabl e nutual insurer through another

97| agent at a | ower cost.

98 4. Establish prograns to encourage insurers to provide

99| coverage to applicants of the plan in the voluntary market and
100| to insureds of the plan, including, but not limted to:

101 a. Establishing procedures for an insurer to use in

102| notifying the plan of the insurer's desire to provide coverage
103| to applicants to the plan or existing insureds of the plan and
104| in describing the types of risks in which the insurer is

105| interested. The description of the desired risks nmust be on a
106| form devel oped by the plan.

107 b. Devel oping forns and procedures that provide an insurer
108| with the information necessary to determ ne whether the insurer
109 wants to wite particular applicants to the plan or insureds of
110| the plan.
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111 c. Devel oping procedures for notice to the plan and the
112| applicant to the plan or insured of the plan that an insurer
113| will insure the applicant or the insured of the plan, and notice
114| of the cost of the coverage offered; and devel opi ng procedures
115| for the selection of an insuring entity by the applicant or

116| insured of the plan.

117 d. Provide for a nmarket-assistance plan to assist in the
118| placenent of enployers. Al applications for coverage in the
119| plan received 45 days before the effective date for coverage
120| shall be processed through the market - assi stance plan. A narket -
121| assistance plan specifically designed to serve the needs of

122| small, good policyhol ders as defined by the board nust be

123| finalized by January 1, 1994.

124 5. Provide for policy and clains services to the insureds
125| of the plan of the nature and quality provided for insureds in
126| the voluntary market.

127 6. Provide for the review of applications for coverage
128| with the plan for reasonabl eness and accuracy, using any

129| available historic information regarding the insured.

130 7. Provide for procedures for auditing insureds of the
131| plan which are based on reasonabl e busi ness judgnent and are
132| designed to nmaxim ze the |likelihood that the plan will collect
133| the appropriate preni umns.

134 8. Authorize the plan to term nate the coverage of and
135| refuse future coverage for any insured that submts a fraudul ent
136| application to the plan or provides fraudul ent or grossly

137| erroneous records to the plan or to any service provider of the

138| plan in conjunction with the activities of the plan.
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139 9. Establish service standards for agents who submt

140| business to the plan.

141 10. Establish criteria and procedures to prohibit any
142| agent who does not adhere to the established service standards

143| from placing business with the plan or receiving, directly or

144| indirectly, any conm ssions for business placed with the plan.
145 11. Provide for the establishnent of reasonable safety
146| prograns for all insureds in the plan. Al insureds of the plan

147| nust participate in the safety program

148 12. Authorize the plan to term nate the coverage of and
149| refuse future coverage to any insured who fails to pay prem uns
150 or surcharges when due; who, at the time of application, is
151| delinquent in paynments of workers' conpensation or enployer's
152| liability insurance prem uns or surcharges owed to an insurer
153| group self-insurers' fund, comrercial self-insurance fund, or
154| assessable mutual insurer licensed to wite such coverage in
155| this state; or who refuses to substantially conply with any
156| safety prograns recomrended by the plan.

157 13. Authorize the board of governors to provide the

158| services required by the plan through staff enployed by the
159 plan, through reasonably conpensated service providers who

160| contract with the plan to provide services as specified by the
161| board of governors, or through a conbination of enployees and
162| service providers.

163 14. Provide for service standards for service providers,
164| nethods of determ ning adherence to those service standards,

165| incentives and disincentives for service, and procedures for
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166 termnating contracts for service providers that fail to adhere
167| to service standards.

168 15. Provide procedures for selecting service providers and
169| standards for qualification as a service provider that

170| reasonably assure that any service provider selected wll

171| continue to operate as an ongoing concern and is capabl e of

172| providing the specified services in the manner required.

173 16. Provide for reasonable accounting and data-reporting
174| practices.

175 17. Provide for annual review of costs associated with the
176 adm nistration and servicing of the policies issued by the plan
177| to determne alternatives by which costs can be reduced.

178 18. Authorize the acquisition of such excess insurance or
179| reinsurance as is consistent wth the purposes of the plan.

180 19. Provide for an annual report to the office on a date
181| specified by the office and containing such information as the
182| office reasonably requires.

183 20. Establish nultiple rating plans for various

184| classifications of risk which reflect risk of |oss, hazard

185| grade, actual |osses, size of premum and conpliance with | oss
186 control. At |least one of such plans nust be a preferred-rating
187| plan to accommodate smal |l -prem um policyhol ders with good

188| experience as defined in sub-subparagraph 22. a.

189 21. Establish agent conm ssion schedul es.

190 22. For enployers otherwi se eligible for coverage under

191| the plan, establish three tiers of enployers neeting the

192| criteria and subject to the rate limtations specified in this
193| subparagraph. Establi-shfour—subplans—asfollows:-
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194 a. Tier One.--
195 (1) Criteria; rated enployers.--An enpl oyer that has an

196| experience nodification rating shall be included in Tier One if

197| the enployer neets all of the foll ow ng:

198 (A) The experience nodification is below 1.00.

199 (B) The enployer had no lost-tine clainms subsequent to the

200| applicabl e experience nodification rating period.

201 (C) The total of the enployer's nedical -only clains

202| subsequent to the applicabl e experience nodification rating

203| period did not exceed 20 percent of prenm um

204 (1) Criteria; non-rated enpl oyers.--An enpl oyer that does

205| not have an experience nodification rating shall be included in

206 Tier One if the enployer neets all of the foll ow ng:

207 (A) The enployer had no lost-tine clains for the 3-year

208| period i mediately preceding the inception date or renewal date

209| of the enpl oyer's coverage under the plan.

210 (B) The total of the enployer's nedical -only clains for

211| the 3-year period inmmediately preceding the inception date or

212| renewal date of the enployer's coverage under the plan did not

213| exceed 20 percent of prem um

214 (C) The enployer has secured workers' conpensation

215| coverage for the entire 3-year period imedi ately precedi ng the

216| inception date or renewal date of the enpl oyer's coverage under
217 the plan.
218 (D) The enployer is able to provide the plan with a | oss

219| history generated by the enployer's prior workers' conpensation

220| insurer, except if the enployer is not able to produce a | oss

221| history due to the insolvency of an insurer, the receiver shal
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222| provide to the plan, upon the request of the enployer or the

223| enployer's agent, a copy of the enployer's |loss history fromthe

224| records of the insolvent insurer if the |oss history is

225| contained in records of the insurer which are in the possession

226| of the receiver. |If the receiver is unable to produce the |oss

227| history, the enployer nay, in lieu of the |oss history, submt

228| an affidavit fromthe enpl oyer and the enpl oyer's insurance

229| agent setting forth the | oss history.

230 (E) The enployer is not a new busi ness.

231 (I'11) Premums.--The premuns for Tier One insureds shal

232| be set at a premumlevel 25 percent above the conparable

233| voluntary market premuns until the plan has sufficient

234| experience as determ ned by the board to establish an

235| actuarially sound rate for Tier One, at which point the board

236| shall, subject to paragraph (e), adjust the rates, if necessary,

237| to produce actuarially sound rates, provided such rate

238| adjustnent shall not take effect prior to January 1, 2007.
239 A

240

241

242

243 b. Tier Two.--

244 (1) Criteria;, rated enployers.--An enpl oyer that has an

245| experience nodification rating shall be included in Tier Two if

246| the enployer neets all of the foll ow ng:

247 (A) The experience nodification is equal to or greater
248| than 1.00 but not greater than 1.10.
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249 (B) The enployer had no lost-tine clainms subsequent to the

250| applicabl e experience nodification rating period.

251 (C) The total of the enployer's nedical -only clains

252| subsequent to the applicabl e experience nodification rating

253| period did not exceed 20 percent of prem um

254 (1) Criteria; non-rated enpl oyers.--An enpl oyer that does

255 not have any experience nodification rating shall be included in

256 Tier Two if the enployer is a new busi ness. An enpl oyer shall be

257 included in Tier Two if the enpl oyer has | ess than 3 years of

258| |l oss experience in the 3-year period i mediately preceding the

259| inception date or renewal date of the enpl oyer's coverage under

260 the plan and the enpl oyer neets all of the follow ng:

261 (A) The enployer had no lost-tine clains for the 3-year

262| period immedi ately preceding the inception date or renewal date

263| of the enployer's coverage under the pl an.

264 (B) The total of the enployer's nedical -only clains for

265| the 3-year period inmmediately preceding the inception date or

266 renewal date of the enpl oyer's coverage under the plan did not

267| exceed 20 percent of prem um

268 (C) The enployer is able to provide the plan with a | oss

269| history generated by the workers' conpensation insurer that

270| provided coverage for the portion or portions of such period

271| during which the enpl oyer had secured workers' conpensati on

272| coverage, except if the enployer is not able to produce a | oss

273| history due to the insolvency of an insurer, the receiver shal

274| provide to the plan, upon the request of the enployer or the

275| enployer's agent, a copy of the enployer's |loss history fromthe

276| records of the insolvent insurer if the |oss history is
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277| contained in records of the insurer which are in the possession

278| of the receiver. If the receiver is unable to produce the |oss

279| history, the enployer may, in lieu of the |loss history, submt

280| an affidavit fromthe enpl oyer and the enpl oyer's insurance

281| agent setting forth the | oss history.

282 (I'1'1)y Premuns.--The premuns for Tier Two insureds shall

283| be set at a rate | evel 50 percent above the conparabl e voluntary

284| nmarket premiuns until the plan has sufficient experience as

285| determ ned by the board to establish an actuarially sound rate
286| for Tier Two, at which point the board shall, subject to

287| paragraph (e), adjust the rates, if necessary, to produce

288| actuarially sound rates, provided such rate adjustnent shall not
289| take effect prior to January 1, 2007. ‘B
290! i . ..

291

292

293

294| podifdcations—aretless than1-00-

295 c. Tier Three.--

296 (1) Eligibility.--An enployer shall be included in Tier

297| Three if the enpl oyer does not neet the criteria for Tier One or
298| Tier Two.

299 (I'l) Rates.--The board shall establish, subject to

300 paragraph (e), and the plan shall charge, actuarially sound

301| rates for Tier Three insureds.
302 i i i 1 1 n ’u
303 tg =t tp-
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304 : B | ;

305 ho | hof t] : hich it | I | busi
306 : _ which : T : : .
307| ortess-and-eitherenploys—15 or fewerenployees oris—an

308 : . I : : f od L

309| s—504{c){3)of the lnternal Revenue Code-and receives nore-than
310 i i i , ; ,

311 . sl

312
313 . , ci i Sl

314| premum-determned-under—such rate plan—plus—a -surcharge
315 . .

316
317
318
319
320| the lnternal Revenue Code—

321 23. For Tier One or Tier Two enpl oyers which enpl oy no

322| nonexenpt enpl oyees or which report payroll which is |l ess than

323| the mnimumwage hourly rate for one full-tine enpl oyee for 1

324| vyear at 40 hours per week, the plan shall establish actuarially

325| sound prem uns, provided, however, that the prem uns nay not

326| exceed $2,500. These premiuns shall be in addition to the fee

327| specified in subparagraph 26. Wen the plan establishes

328| actuarially sound rates for all enployers in Tier One and Tier

329 Two, the premuns for enployers referred to in this paragraph

330 are no |longer subject to the $2,500 cap.
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331 24.23— Provide for a depopul ation programto reduce the

332| nunber of insureds in the plan subplan—B =~ |If an enpl oyer

333| insured through the plan subplan—B" is offered coverage froma
334 voluntary market carrier:

335 a. During the first 30 days of coverage under the plan
336| subplan;

337 b. Before a policy is issued under the plan subplan

338 c. By issuance of a policy upon expiration or cancellation
339| of the policy under the plan subptan, or

340 d. By assunption of the plan s subplanr-s obligation with
341| respect to an in-force policy,

342

343| that enployer is no longer eligible for coverage through the
344| plan. The premumfor risks assuned by the voluntary market
345| carrier must be no greater than the sane prem um plus—foer—the
346| Hrst—2 years—thesurcharge—as the insured would have paid

347| under the plan, and shall be adjusted upon renewal to refl ect

348| changes in the plan rates and the tier for which the insured

349 would qualify as of the tine of renewal. The insured may be

350| charged such premuns only for the first 3 years of coverage in

351| the voluntary narket. determned—in—sub-subparagraph—22-d. A
352 prem umunder this subparagraph—reluding—surcharge— i s deened

353| approved and is not an excess prem um for purposes of s.
354| 627.171.

355 25.24—~ Require that policies issued wvhder—subplan—bP- and
356| applications fer—such—poleies nust include a notice that the
357| policy issued—under—subplan—bD~ could be replaced by a policy

358| issued froma voluntary market carrier and that, if an offer of
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359| coverage is obtained froma voluntary market carrier, the

360| policyholder is no |longer eligible for coverage through the plan
361| subplan—b.~ The notice nust al so specify that acceptance of

362| coverage under the plan subplanr—B~ creates a concl usive

363| presunption that the applicant or policyholder is aware of this
364| potential.

365 26. Require that each application for coverage and each

366| renewal prem um be acconpani ed by a nonrefundable fee of $475 to

367| cover costs of admnistration and fraud prevention. The board

368| nmy, with the approval of the office, increase the anount of the

369| fee pursuant to a rate filing to reflect increased costs of

370| adm nistration and fraud prevention. The fee is not subject to

371 commission and is fully earned upon comencenent of coverage.

372 (d)1. The funding of the plan shall include prem uns as

373| provided in subparagraph (c)22. and assessnents as provided in
374| this paragraph. Fheplanrnust—befundedthrough—actuarialby
375| sound-premuns—chargedtoinsuredsof the plan—

376 2. a. |f the board deternmines that a deficit exists in Tier

377 One or Tier Two or that there is any deficit renaining

378| attributable to any of the plan's forner subplans and that the

379 deficit cannot be funded w thout the use of deficit assessnents,

380| the board shall request the office to |levy, by order, a deficit

381| assessnent agai nst prem uns charged to i nsureds for workers

382| conpensation insurance by insurers as defined in s. 631.904(5).

383| The office shall issue the order after verifying the anount of

384| the deficit. The assessnent shall be specified as a percentage

385| of future premumcollections, as recommended by the board and

386| approved by the office. The sanme percentage shall apply to
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387 premuns on all workers' conpensation policies issued or renewed

388| during the 12-nonth period beginning on the effective date of

389| the assessnent, as specified in the order.

390 b. Wth respect to each insurer collecting prem uns that

391| are subject to the assessnent, the insurer shall collect the

392| assessnment at the sane tine as the insurer collects the prem um

393| paynent for each policy and shall remt the assessnents

394| collected to the plan as provided in the order issued by the

395| office. The office shall verify the accurate and tinely

396| collection and renittance of deficit assessnents and shal

397 report such information to the board. Each insurer collecting

398| assessnents shall provide such information with respect to

399| premuns and collections as nay be required by the office to

400| enable the office to nonitor and audit conpliance with this

401| paragraph.

402 c. Deficit assessnents are not considered part of an

403| insurer's rate, are not premium and are not subject to the

404| premumtax, to the assessnents under ss. 440.49 and 440.51, to

405( the surplus lines tax, to any fees, or to any conm ssions. The

406| deficit assessnment inposed shall becone plan funds at the nonent

407 of collection and shall not constitute incone to the insurer for

408| any purpose, including financial reporting on the insurer's

409 incone statement. An insurer is liable for all assessnents that

410 the insurer collects and nmust treat the failure of an insured to

411| pay an assessnent as a failure to pay premum An insurer is not

412 liable for uncoll ectible assessnents.
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413 d. Wen an insurer is required to return unearned prem um

414| the insurer shall also return any coll ected assessnents

415| attributable to the unearned pren um

416 e. Deficit assessnents as described in this subparagraph
417| shall not be levied after July 1, 2007. Fheplan—+ayissue
418 . . : -
419
420 i i i - "B
421 : . -

422
423
424 G ' i Sl
425
426
427
428
429
430 i , i -
431
432
433
434| levied——

435 3.a. Al policies issued to Tier Three i nsureds shall be

436| assessable. Al Tier Three assessable policies nust be clearly

437| identified as assessable by containing, in contrasting color and
438 in not |less than 10-point type, the foll ow ng statenent:
439
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440 "This is an assessable policy. If the plan is unable to
441 pay its obligations, policyholders will be required to
442 contribute on a pro rata earned premnm um basi s the noney
443 necessary to neet any assessnent |evied."
444
445 b. The board may fromtine to tinme assess Tier Three

446| insureds to whomthe plan has issued assessable policies for the

447| purpose of funding plan deficits. Any such assessnent shall be

448| based upon a reasonable actuarial estinate of the amount of the

449| deficit, taking into account the ampbunt needed to fund nedi ca

450( and indemity reserves and reserves for incurred but not

451| reported clains, and allowi ng for general adm nistrative

452| expenses, the cost of |evying and collecting the assessnent, a

453 reasonabl e all owance for estinmated uncoll ectible assessnents,

454| and all ocated and unal |l ocated | oss adj ust nent expenses.

455 C. Each Tier Three insured's share of a deficit shall be

456| conputed by applying to the prem umearned on the insured s

457| policy or policies during the period to be covered by the

458| assessnent the ratio of the total deficit to the total prem uns

459| earned during such period upon all policies subject to the

460| assessnent. If one or nore Tier Three insureds fail to pay an

461| assessnent, the other Tier Three insureds shall be liable on a

462| proportionate basis for additional assessments to fund the

463| deficit. The plan may conpronm se and settl e individual

464| assessnent clainms without affecting the validity of or anbunts

465 due on assessnents | evi ed agai nst ot her insureds. The plan nay

466| offer and accept discounted paynents for assessnents which are

467| pronptly paid. The plan may of fset the anpbunt of any unpaid
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468| assessnent agai nst unearned prem uns which may ot herw se be due

469| to an insured. The plan shall institute | egal action when

470| necessary and appropriate to collect the assessnment from any

471 insured who fails to pay an assessment when due.

472 d. The venue of a proceeding to enforce or collect an

473| assessnent or to contest the validity or anount of an assessnent
474 shall be in the Crcuit Court of Leon County.
475 e. |If the board finds that a deficit in Tier Three exists

476| for any period and that an assessnent is necessary, the board

477| shall certify to the office the need for an assessnent. No

478| sooner than 30 days after the date of such certification, the

479| board shall notify in witing each insured who is to be assessed

480| that an assessnment is being | evied against the insured, and

481| informng the insured of the anpbunt of the assessnent, the

482| period for which the assessnent is being | evied, and the date by

483 which paynent of the assessnent is due. The board shal

484| establish a date by which paynent of the assessnent is due,

485| which shall be no sooner than 30 days nor |ater than 120 days

486| after the date on which notice of the assessnent is nmailed to
487 the insured.

488 f. \Wienever the board nakes a determ nation that the pl an

489 does not have a sufficient cash basis to neet 3 nonths of

490| projected cash needs due to a deficit in Tier Three, the board

491 nmy request the departnent to transfer funds fromthe Wrkers

492| Conpensation Adm nistration Trust Fund to the plan in an anbunt

493 sufficient to fund the difference between the anount avail abl e

494| and the anpbunt needed to neet a 3-nonth projected cash need as

495| determ ned by the board and verified by the office, subject to
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496| the approval of the Legislative Budget Comm ssion. |If the

497| Legi sl ative Budget Comm ssion approves a transfer of funds under

498| this sub-subparagraph, the plan shall report to the Legislature

499| the transfer of funds and the Legislature shall review the plan

500| during the next legislative session or the current |egislative

501| session, if the transfer occurs during a |l egislative session.

502| Thi s sub-subparagraph shall not apply until the plan determ nes

503| and the office verifies that assessnments collected by the plan

504| pursuant to sub-subparagraph b. are insufficient to fund the

505| deficit in Tier Three and to neet 3 nonths of projected cash
506 needs. The plan may issue assessable policies wth differing
507 - . o

508| =P

509 4. The plan may offer rating, dividend pl ans, and ot her

510 plans to encourage | oss prevention prograns.

511 (e) The plan shall establish and use its rates and rating
512 plans, and the plan nmay establish and use changes in rating

513| plans at any time, but no nore frequently than two tinmes per any
514| rating class for any cal endar year. By Decenber 1, 1993, and

515 Decenber 1 of each year thereafter, except as provided in

516| subparagraph (c)22., the board shall establish and use

517| actuarially sound rates for use by the plan to assure that the
518 plan is self-funding while those rates are in effect. Such rates
519 and rating plans nust be filed with the office within 30

520| cal endar days after their effective dates, and shall be

521| considered a "use and file" filing. Any disapproval by the

522| office nust have an effective date that is at |east 60 days from

523| the date of disapproval of the rates and rating plan and mnust
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524| have prospective effect only. The plan nmay not be subject to any
525| order by the office to return to policyhol ders any portion of
526| the rates disapproved by the office. The office may not

527| disapprove any rates or rating plans unless it denonstrates that
528| such rates and rating plans are excessive, inadequate, or

529| wunfairly discrimnatory.

530 (g) Wenever a deficit exists, the plan shall, within 90
531| days, provide the office with a programto elimnate the deficit
532 within a reasonable tinme. The deficit may be funded through

533| increased prem uns charged to insureds of the plan for

534| subsequent years, through the use of policyhol der surplus

535 attributable to any year, through the use of assessnents as

536| provided in subparagraph (d)2., and through assessnments on

537| Hhsureds—+ntheplanifthe planuses assessable policies as
538| provided in subparagraph (d)3.

539 (p) No insurer shall provide workers' conpensation and
540| enployer's liability insurance to any person who i s delinquent
541| in the paynent of prem uns, assessnents, penalties, or

542| surcharges owed to the plan or to any person who is an

543| affiliated person of a person who is delinqguent in the paynent

544| of prem uns, assessnents, penalties, or surcharges owed to the

545| plan. For purposes of this paragraph, the term "affiliated

546| person" of another person neans:

547 1. The spouse of such other natural person

548 2. Any person who directly or indirectly owns or controls,

549 or holds with the power to vote, 5 percent or nore of the

550| outstanding voting securities of such other person;
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551 3. Any person who directly or indirectly owns 5 percent or

552| nore of the outstanding voting securities that are directly or

553| indirectly owned or controlled, or held with the power to vote,

554 by such ot her person

555 4. Any person or group of persons who directly or

556| indirectly control, are controlled by, or are under conmmon

557 control with such other person;

558 5. Any officer, director, trustee, partner, owner,

559 nmamnager, joint venturer, or enployee, or other person performnmng

560| duties sinmlar to persons in those positions, of such other

561| persons; or

562 6. Any person who has an officer, director, trustee,

563| partner, or joint venturer in common with such other person.

564 (g) Effective July 1, 2004, the plan is exenpt fromthe

565| premumtax under s. 624.509 and any assessnents under ss.
566| 440.49 and 440.51

567 Section 2. Notw thstanding the provisions of sections
568| 440.50 and 440.51, Florida Statutes, for the 2004- 2005 fi scal
569 year the sumof $10 million is appropriated fromthe Wrkers’

570| Conpensation Adm nistration Trust Fund in the Departnent of

571| Financial Services for transfer to the workers’ conpensation

572| joint underwiting plan provided in section 627.311(5), Florida

573| Statutes, as a capital contribution to fund any deficit in the

574 plan. The Chief Financial Oficer shall transfer such funds to
575| the plan no later than July 31, 2004.

576 Not wi t hst andi ng t he provisions of ss. 440.50 and 440.51,
577 Florida Statutes, subject to the foll owi ng procedures and

578| approval, the Departnent of Financial Services nay reguest
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579 transfer funds fromthe Wirkers' Conpensation Adm ni stration

580| Trust Fund within the Departnent of Financial Services to the

581| workers' conpensation joint underwiting plan provided in s.
582| 627.311(5), Florida Statutes.

583 (1) The departnent shall establish a contingency reserve

584 within the Wirkers' Conpensation Adm nistration Trust Fund, from

585| which the departnent is authorized to expend funds as provi ded

586| in the subsection, in an anmpbunt not to exceed $15 mllion to be

587| released only upon the approval of a budget anendnent presented

588| to the Legislative Budget Conmi ssion. For actuarial deficits

589| projected for policyholders, based on actuarial best estinates,

590 covered in subplan "D' prior to July 1, 2004, and upon

591| wverification by the Ofice of Insurance Regulation, the plan is

592| authorized to request and the departnent is authorized to subnit

593| a budget anendnent in an anount not to exceed $15 mllion for

594| the purpose of funding deficits in subplan "D

595 (2) After the contingency reserve is established, whenever

596| the board deternm nes subplan “D’ does not have a sufficient cash

597| basis to neet 3 nonths of projected cash needs due to any

598| deficit in subplan "D," the board is authorized to request the

599| departnment to transfer funds fromthe contingency reserve fund

600 within the Wrkers' Conpensation Admi nistration Trust Fund to

601| the plan in an anpunt sufficient to fund the difference between

602| the amount avail able and the anount needed to neet subplan “D’’s

603| projected cash need for the subsequent 3-nonth period. The board

604| and the office nmust first certify to the Departnent of Financi al

605| Services that there is not sufficient cash within subplan “D’ to

606| neet the projected cash needs in subplan "D' within the

Page 22 of 25

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1251, Engrossed 3 2004

607| subsequent 3 nonths. The anpbunt requested for transfer to

608| subplan “D’ nay not exceed the difference between the anount

609| available within subplan “D’ and the anpbunt needed to neet

610| subplan “D’''s projected cash need for the subsequent 3-nonth

611| period, as jointly certified by the board and the Ofice of

612| Insurance Regulation to the Department of Financial Services,

613| attributable to the forner subplan "D' policyhol ders. The

614| Departnent of Financial Services nay submt a budget anendment

615| to request release of funds fromthe Wrkers' Conpensation

616| Adm nistration Trust Fund, subject to the approval of the

617| Legislative Budget Comm ssion. The board wll provide, for

618| review of the Legislative Budget Conmi ssion, information on the

619| reasonabl eness of the plan's adnministration, including, but not

620| limted to, the plan of operations and costs, clains costs,

621| clains adnministration costs, overhead costs, clains reserves,

622| and the |atest report submtted on adm nistration cost reduction
623| alternatives as required in s. 627.311(5)(c)17., Florida

624| Statutes.

625 (3) This section expires July 1, 2007.

626 Section 3. The Auditor General shall perform an

627| operational audit, as defined in s. 11.45(1), Florida Statutes,

628| of the Wirkers’ Conpensation Joint Underwiting Association

629| created under s. 627.311(5), Florida Statutes. The scope of the
630| audit shall also include:

631 (1) An anal ysis of the adequacy and appropri ateness of the

632 rates and reserves of the associ ation. The Auditor General shal

633| engage an independent consulting actuary who is a nenber of the
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634| Anerican Acadeny of Actuaries or the Casualty Actuarial Society

635| to evaluate the rates and the reserves of the associ ati on.

636 (2) An evaluation of costs associated with the

637| adm nistration and servicing of the policies issued by the

638| association to deternine alternatives by which costs can be
639| reduced.

640
641| The Auditor General shall subnmt a report to the Governor, the

642| President of the Senate, and the Speaker of the House of
643| Representatives no |ater than Decenber 31, 2004.
644 Section 4. The Wrkers’ Conpensation Joint Underwiting

645| Association is subject to the Florida Single Audit Act, as

646| provided in s. 215.97, Florida Statutes, if the association

647| expends a total anpunt of state financial assistance equal to or

648| in excess of $300,000 in any fiscal year. Such audit reports
649| shall be submtted to the President of the Senate, the Speaker
650| of the House of Representatives, and the Governor pursuant to s.
651| 215.97, Florida Statutes.

652 Section 5. The sumof $50,000 in nonrecurring funds is

653| appropriated fromthe Wrker’s Conpensati on Adm ni stration Trust
654| Fund to the Ofice of the Auditor General for the purpose of
655| engaging an actuary to evaluate the rates and reserves of the

656| Florida Wrkers’ conpensation Joint Underwiting Associ ati on as

657| required in section 3.

658 Section 6. Transitional provisions.--Effective upon this

659| act becom ng a | aw
660 (1) Notwithstanding s. 627.311(5), Florida Statutes, no
661| policy in subplan “D’" of the Florida Wrkers’ Conpensati on Joint
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662| Underwriting Association is subject to an assessnment for the

663| purpose of funding a deficit.
664 (2) Any policy issued by the Florida s Wrkers’
665| Conpensation Joint Underwiting Association with an effective

666| date between the date on which this act becones a | aw and June

667| 30, 2004, shall be rerated and placed in the appropriate tier
668| provided in s. 627.311(5), Florida Statutes, as anended,
669| effective July 1, 2004, and shall be subject to the prem uns and

670| charges provided for in that section as anended.

671 Section 7. Except as otherw se provided herein, this act
672| shall take effect July 1, 2004.
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