F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1265 2004
1 A bill to be entitled
2 An act relating to insurance regul ation; anending s.
3 624.316, F.S.; increasing a tine period for required
4 i nsurer exam nations by the Departnment of Financial
5 Services; deleting provisions authorizing the departnent
6 to accept certain accountant audit reports in lieu of
7 exam nati ons; expanding the group of entities authorized
8 to conduct insurer exam nations; revising conmm ssion
9 exam nation rules criteria; amending s. 624.319, F.S.;
10 requiring insurers to provide copies of certain docunents;
11 creating s. 624.4045, F.S.; authorizing the office to
12 exam ne certain insurers for conpliance with certain
13 federal |aws; authorizing the office to report to and
14 cooperate with certain federal authorities; anmending s.
15 624. 4095, F.S.; requiring certain parent conpanies to
16 mai ntain certain premumto surplus ratios; amending s.
17 624.413, F.S.; requiring certain insurers to provide the
18 O fice of Insurance Regulation with certain additional
19 docurents when applying for a certificate of authority;
20 amending s. 624.418, F.S.; providing an additional
21 criterion requiring the office to suspend or revoke an
22 insurer's certificate of authority; anending s. 624.424,
23 F.S.; authorizing the office to require insurers to submt
24 certain actuarial certifications in annual statenents;
25 amendi ng s. 624.4622, F.S.; specifying organization and
26 operation requirenents for certain |ocal governnent self-
27 i nsurance funds; creating s. 624.4685, F.S.; authorizing
28 the departnent to establish and order certain financial
29 requi rements for conmmercial self-insurance funds;
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30 providing limtations; specifying certain reinsurance
31 financial requirenents for such funds; anending s.
32 624.610, F.S.; specifying certain asset requirenents for
33 funds in certain trusts; authorizing certain letters of
34 credit to be used to fund certain trust financial
35 requi renents; anending s. 625.121, F.S.; providing
36 addi ti onal standards for valuation of certain insurance
37 policies and contracts; amending s. 625.131, F.S.;
38 requiring insurers to establish and maintain certain
39 reserves as to certain |life insurance policies; anmending
40 s. 625.304, F.S.; requiring an insurers' board of
41 directors or governing body to adopt certain investnent
42 pl ans; providing criteria; specifying duties and
43 responsibilities of such boards of directors relating to
44 i nvestments and such plan; anending s. 625.326, F.S.;
45 specifying additional limtations on certain foreign
46 bonds, notes, or stocks an insurer is authorized to invest
47 in; amending s. 626.88, F.S.; revising definitions;
48 anendi ng s. 626.8805, F.S.; specifying additional
49 docunents required to be filed with the office by an
50 adm ni strator applying for a certificate of authority;
51 speci fyi ng docunent requirenents; anmending s. 626.8817,
52 F.S.; specifying duties and responsibilities for insurers
53 usi ng adm ni strator services; anending s. 626.89, F.S.;
54 speci fying certain annual report financial statenent
55 requi rements; authorizing the conm ssion to require by
56 rule electronic filing of reports or filings; anending s.
57 626.901, F.S.; limting application of certain prohibited
58 practices provisions to certain independently procured out
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59 of state coverages; anending s. 626.902, F.S.; limting
60 application of certain penalties for representing
61 unaut hori zed insurers to certain matters authorized by the
62 of fice; amending s. 626.9913, F.S.; authorizing the
63 conm ssion to require by rule electronic filing of reports
64 or filings; creating s. 627.0646, F.S.; authorizing the
65 office to devel op and recomend conm ssi on adoption of
66 certain uniformrate adjustnment factors; providing
67 l[imtations on and requirenents for certain rate
68 adjustnent filings using such factors; authorizing the
69 conmmi ssion to adopt inplenenting rules; preserving
70 application; providing for flex rate filings; providing
71 for application to certain types of insurance; providing
72 exenptions; providing limtations on and requirenents for
73 flex rate filings; providing responsibilities of the
74 of fice; providing for effects of flex rate filings;
75 aut hori zing the comm ssion to adopt certain procedural
76 rul es; prohibiting excessive, inadequate, or unfairly
77 discrimnatory flex rate filings; authorizing the
78 conmi ssion to adopt rules; amending s. 627.351, F.S.;
79 requiring the Joint Underwiting Association to include a
80 Florida Patient's Conpensati on Fund Account under a joint
81 underwiting plan for certain purposes; requiring certain
82 insurers to be nenbers of a separate Coverage Account
83 wi thin the association; providing for transfer of certain
84 property of the association to the Coverage Account;
85 prohi biting use of assets or revenues of either account
86 for certain purposes; requiring both accounts to be
87 subject to the board of directors of the association;
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88 speci fying plan coverage requirenents for the Coverage
89 Account; anending s. 627.476, F.S.; providing an
90 additional table option for calculating certain insurance
91 policy prem uns and val ues; anending s. 627.836, F.S.;
92 aut hori zing the comm ssion to require by rule electronic
93 filing of reports or filings; creating s. 627.8401, F.S.;
94 prohi biting certain investnents by prem um finance
95 conpani es; anmending s. 627.915, F.S.; revising a narket
96 share percentage cal cul ati on nmet hodol ogy for certain
97 insurer premuns; anmending s. 627.943, F.S.; specifying
98 certain feasibility study preparation requirenents;
99 requi ring periodic update of the study under certain
100 circunstances; providing for exenpting certain insurer
101 certificate of authority applications fromcertain capital
102 funds and surplus requirenments; authorizing the office to
103 contract for independent expert review of the study;
104 anendi ng s. 628.071, F.S.; providing an additional
105 criterion for office exam nation and investigation of
106 certain permt applications; creating s. 628.072, F.S.;
107 requiring certain insurers to establish and maintain
108 certain governance practices for certificate of authority
109 pur poses; providing requirenents; authorizing the
110 conmi ssion to adopt rules for certain governance
111 practices; providing rule requirenents; anending s.
112 628.371, F.S.; providing [imtations on certain
113 extraordi nary dividends or distributions by donestic
114 insurers; providing a definition; providing criteria;
115 provi ding an exception; deleting certain dividend or
116 distribution limtations; providing additional factors for
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117 office review of certain distributions or dividends;
118 anendi ng ss. 628.461 and 628. 4615, F.S.; specifying
119 addi ti onal nonapplication of certain acquisition of
120 controlling stock provisions to changes in ownership of
121 certain insurers under certain circunstances; anmending s.
122 628. 709, F.S.; deleting a provision excluding certain
123 mutual insurers fromauthorization to undergo certain
124 reorgani zation; creating s. 634.042, F.S.; prohibiting
125 certain investnments or |oans by notor vehicle service
126 agreenent conpanies; creating s. 634.3076, F.S.;
127 prohibiting certain investnments or |oans by home warranty
128 associ ations; creating s. 634.4062, F.S.; prohibiting
129 certain investnents or |oans by service warranty
130 associ ations; anmending s. 636.043, F.S.; revising certain
131 financial condition reporting requirenents for prepaid
132 limted health service organi zations; authorizing the
133 office to require certain certification updates under
134 certain circunstances; requiring such organi zations to
135 periodically file certain financial statenents; providing
136 fines for failure to file certain reports; providing for
137 deposit of such fines into the Insurance Regul atory Trust
138 Fund; limting the total amount of such fines; requiring
139 such organi zations to retain certain accountants for
140 certain purposes; specifying duties and responsibilities
141 of such accountants; authorizing the conm ssion to adopt
142 certain financial statenment forns by rule; authorizing the
143 commi ssion to require filing certain information
144 el ectronically; requiring such organizations to file
145 certain information with the office; requiring such
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146 organi zations to file certain statenments el ectronically;
147 requiring such organi zati ons to pay certain docunent
148 filing and anal ysis fees; anending s. 641.22, F.S.;
149 provi ding an additional criterion for office issuance of a
150 certificate of authority to certain health maintenance
151 organi zations; amending s. 641.23, F.S.; providing an
152 additional criterion for office suspension or revocation
153 of certain health mai ntenance organi zation authority or
154 certificate; amending s. 641.27, F.S.; increasing a tine
155 period for required health maintenance organi zation
156 exam nations by the office; deleting provisions
157 aut hori zing the office to accept certain accountant audit
158 reports in lieu of exam nations; deleting an expense
159 [imtation on certain exam nations; anending s. 641. 30,
160 F.S.; requiring health maintenance organi zations to conply
161 with certain governance requirenents; anending s. 641.4009,
162 F.S.; authorizing prepaid health clinics to nake certain
163 deposits with the office in lieu of certain surety bond
164 requi rements; increasing a required cash deposit by such
165 clinics for certain purposes; anending ss. 651.026 and
166 651. 0261, F.S.; authorizing the commi ssion to require by
167 rule electronic subm ssion of certain reports or filings;
168 creating s. 651.0265, F.S.; prohibiting certain
169 investnents or | oans by certain providers; amending s.
170 651.033, F.S.; clarifying certain escrow account
171 requi rements; anending s. 766.105, F.S.; specifying that
172 the Florida Patient's Conpensation Fund is the Florida
173 Patient's Conpensation Fund Account within a nedica
174 mal practice risk apportionnent plan; requiring such
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175 account to be subject to supervision and approval by the
176 pl an's board of governors; deleting provisions specifying
177 menber shi p of the board of governors; revising and
178 clarifying provisions relating to the fund as relating to
179 the fund account; granting certain donestic insurers on
180 year to conply with certain rules; providing effective
181 dat es.

182
183| Be It Enacted by the Legislature of the State of Florida:
184

185 Section 1. Paragraphs (a), (e), and (f) of subsection (2)
186| of section 624.316, Florida Statutes, are anended to read:

187 624.316 Exam nation of insurers.--

188 (2)(a) Except as provided in paragraph (f), the office may

189| exam ne each insurer as often as nay be warranted for the

190| protection of the policyholders and in the public interest, and
191| shall exam ne each donestic insurer not |ess frequently than

192| once every 5 3 years. The exam nation shall cover the preceding
193| 5 3 fiscal years of the insurer and shall be comrenced within 12
194| nonths after the end of the nost recent fiscal year being

195| covered by the exam nation. The exam nation may cover any peri od
196 of the insurer's operations since the |ast previous exam nation.
197| The exam nation may include exam nation of events subsequent to
198| the end of the nost recent fiscal year and the events of any

199| prior period that affect the present financial condition of the
200| insurer. lntieuof makingitsown-examnation,—the office ey
201| accept—anindependent certified publicaccountant' s audit report
202| preparedon—a-statutory basis consistent—wth the Florida

203| Insurance Code-on-thatspecificconpany—The office nmay-not
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204| accept—the report—intieuof the requirenentinposed-by
205 . . .
206
207
208
209
210 the Florida Insurance Code, the cost of the examnation as
211| eharged-to-the insurer pursuantto-s—624-320 shall be reduced
212| by-the costtothe insurerof the independent—certified public
213| acecountant s audit reports—Regquests for the reductionincost
214 of examnationrust—be submtted to the officeinwitingno
215 laterthan- 90 daysafter the conclusion of the examnation—-and
216| shallinelude sutficient docurentationto-support—the charges
217| incurred-forthe statutory audit—performed by the independent
218| certified publicaccountant—
219 (e) The commi ssion shall adopt rul es providing that—uper

220| agreenent—betweentheoffice—andtheinsurers— an exam nation

221| wunder this section may be conducted by independent certified

222| public accountants, actuaries, investnment specialists,

223| information technol ogy specialists meetingeriteria—speciiiedby

224| rube, and reinsurance specialists neeting criteria specified by

225 rule. The rules shall provide:

226 1— That the agreenentof the insurer s not required i+t
227| the office reasonablysuspects crimnal—m-sconduct—on-the part
228| ot the insurer—

229 2—Thatthe office shall provide the insurer—wth alist
230 of three firns acceptable to the office—and that the insurer
231| shall-seleet the firmto conductthe examnationfromthe st
232 | provided-by the office-
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233 1.3~ That the insurer being exam ned nust nmake paynent for

234| the exam nation directly to the firmperform ng the exam nation
235| in accordance with the rates and terns established agreed—to by
236| the office—the—insurer— and the firmperformng the

237| exam nation.

238 2. That the rates charged to the insurer being exam ned

239| are consistent with rates charged by other firns in a sim|lar

240| profession.

241 3. That the firmselected by the office to performthe

242| exanmi nation has no conflicts of interest that nmght affect its

243| ability to independently performits responsibilities on the

244| exam nation.

245 . I VINY : . . I it I

246  consent—ol—the tnsurer—thetnsurer—ustpay—all—reasonable
247 I C - ﬁ. TINY . . i nd

248 | Hpalrrent—insolvency—or—crim-pnal—m-sconduct—on-the part—of
249| theinsurer—

250 (f)Z—=— An exam nation under this section nust be

251| conducted at | east once every year with respect to a donestic
252| insurer that has continuously held a certificate of authority
253| for less than 3 years. The exam nation nust cover the preceding
254| fiscal year or the period since the |ast exam nation of the

255| insurer. The office may Iimt the scope of the exam nation.

256
257
258
259

260| to-coverthe costs of any one examnationunderthis
261| subparagraph—
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262 2— Anexamhationunder this sectionmust be conducted not

263| less freguently than once every 5 years with respect-to-an

264| insurer—that hasecontinuousty held a certificate ot authority—
265| without—a-changein—-owiership-subject to-s— 6244245 or s

266| 628461 fornpre-than-15 years.—The exam-hationmust coverthe
267| preceding-5-fiscal—yearsof the insurer—or-the period-since the
268| last—examnationof the insurer—This subparagraph-does—not

269 Hmt the ability of the office to conduct nore freguent

270| exam-pati-ons—

271 Section 2. Subsection (1) of section 624.319, Florida

272| Statutes, is anended to read:

273 624. 319 Exam nation and investigation reports. —

274 (1) The departnent or office or its exam ner shall make a
275| full and true witten report of each exam nation. The

276| examnation report shall contain only information obtained from
277| exam nation of the records, accounts, files, and docunents of or
278| relative to the insurer exam ned or fromtestinony of

279| individuals under oath, together with rel evant concl usions and

280| recomendati ons of the exam ner based thereon. The insurer shal

281| provide copies of docunments upon request by the exam ner. The

282| department or office shall furnish a copy of the exam nation
283| report to the insurer exam ned not |ess than 30 days prior to
284| filing the examnation report in its office. If such insurer so
285| requests in witing within such 30-day period, the departnent or
286| office shall grant a hearing with respect to the exam nation
287| report and shall not so file the exam nation report until after
288| the hearing and after such nodifications have been made therein
289| as the departnent or office deens proper.

290 Section 3. Section 624.4045, Florida Statutes, is created
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291| to read:

292 624. 4045 Conpliance with federal |aws.--Any entity issued

293| a certificate of authority by the office, or otherw se requl ated

294| by the office under the |Insurance Code or any part thereof, when

295| such entity is subject to conpliance with Pub. L. No. 107-56,

296 commonly referred to as the "Uniting and Strengtheni ng Aneri ca

297| by Providing Appropriate Tools Required to Intercept and
298| Obstruct Terrorism (USA PATRI O Act) Act of 2001," may be

299| exam ned or investigated by the office to deternine conpliance

300 with such law The office may report and provide evidence to the

301| appropriate federal authorities of any possible violations of

302 such law which are di scovered and may cooperate with any

303| subsequent federal investigation

304 Section 4. Subsection (7) is added to section 624. 4095,
305| Florida Statutes, to read:

306 624. 4095 Premiunms witten; restrictions.--

307 (7) If the parent conpany and its subsidiary are both

308| insurers, in addition to individual insurer conpliance pursuant

309| to subsection (1), the parent conpany nust also conply with this

310| section using consolidated direct and net prem um conpared to

311| the parent conpany's surpl us.

312 Section 5. Effective January 1, 2005, paragraph (k) is

313| added to subsection (1) of section 624.413, Florida Statutes, to
314| read:

315 624.413 Application for certificate of authority.--

316 (1) To apply for a certificate of authority, an insurer
317| shall file its application therefor with the office, upon a form
318| adopted by the conm ssion and furnished by the office, show ng

319| its nane; location of its honme office and, if an alien insurer,
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320 its principal office in the United States; kinds of insurance to

321| be transacted; state or country of domcile; and such additi onal
322| information as the comr ssion reasonably requires, together with
323| the follow ng docunents:

324 (k) If a donestic stock or mutual insurer, docunents that

325| denonstrate the ability to conply with s. 628.072 and rul es

326| adopted under such section

327 Section 6. Effective January 1, 2005, paragraph (h) is

328| added to subsection (1) of section 624.418, Florida Statutes, to
329| read:

330 624. 418 Suspension, revocation of certificate of authority
331| for violations and special grounds. --

332 (1) The office shall suspend or revoke an insurer's

333| certificate of authority if it finds that the insurer:

334 (h) If a domestic stock or nutual insurer, failed to

335| nmintain and denpnstrate conpliance with s. 628.072 and rul es

336| adopted under such section.

337 Section 7. Paragraph (b) of subsection (1) of section
338| 624.424, Florida Statutes, is amended to read:

339 624. 424 Annual statenment and other information.--

340 (1)

341 (b) Each insurer's annual statenment nust contain a

342| statenent of opinion on |oss and | oss adjustnment expense

343| reserves nade by a nenber of the Anerican Acadeny of Actuaries
344| or by a qualified | oss reserve specialist, under criteria

345| established by rule of the conmi ssion. In adopting the rule, the
346| conmm ssion nust consider any criteria established by the

347 National Association of Insurance Comm ssioners. The office may

348| require an insurer to subnmt an actuarial certification prepared

Page 12 of 92

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1265 2004
349| by an i ndependent actuary and sem annual updates of the annual

350| statenent of opinion as to a particular insurer if the office
351| has reasonable cause to believe that such reserves are

352| wunderstated to the extent of materially msstating the financial
353| position of the insurer. Wrkpapers in support of the statenent
354| of opinion nust be provided to the office upon request. This

355| paragraph does not apply to life insurance or title insurance.

356 Section 8. Subsections (3), (4), and (5) are added to
357| section 624.4622, Florida Statutes, to read:

358 624. 4622 Local governnent self-insurance funds.--

359 (3) Notwithstandi ng the provisi ons of subsection (2), a

360| | ocal governnent self-insurance fund created under this section

361| after October 1, 2004, shall initially be organized as a

362| commercial self-insurance fund under s. 624.462 or a group self-

363| insurance fund under s. 624.4621 and, for the first 5 years of

364| its existence, shall be subject to all the requirenents applied

365 to commercial self-insurance funds or to group self-insurance

366| funds, respectively.

367 (4)(a) A local government self-insurance fund forned after

368| January 1, 2005, shall, for its first 5 fiscal years, file with

369| the office full and true statenents of its financial condition,

370| transactions, and affairs. An annual statenent covering the

371| preceding fiscal year shall be filed within 60 days after the end

372| of the fund' s fiscal year and quarterly statenents shall be fil ed

373 within 45 days after each such date. The office may, for good

374| cause, grant an extension of tine for filing an annual or

375 quarterly statenent. The statenments shall contain information

376| generally included in insurers' financial statenents prepared in

377| accordance with generally accepted i nsurance accounting
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378| principles and practices and in a formgenerally used by insurers

379 for financial statenents, sworn to by at | east two executive

380| officers of the self-insurance fund. The formfor financi al

381| statenents shall be the formcurrently approved by the National

382| Association of Insurance Conm ssioners for use by property and

383| casualty insurers.

384 (b) Each annual statenent shall contain a statenent of

385| opinion on |l oss and | oss adj ust nent expense reserves nade by a

386| nenber of the Anerican Acadeny of Actuaries. Wrkpapers in

387| support of the statenent of opinion nust be provided to the

388| office upon request.

389 (5) A local governnent self-insurance fund shall maintain

390| surplus to policyholders in a positive anpunt.

391 Section 9. Section 624.4685, Florida Statutes, is created
392| to read:

393 624.4685 Premuns witten; restrictions.--

394 (1) If, during the first 6 full cal endar years of its

395| operation, a commercial self-insurance fund's actual or projected

396| annual earned prem uns exceed four tines the sumof 10 percent of

397 the fund s statutory unearned premumas reported in its nost

398| recent report nmade pursuant to s. 624.470(2)(a) plus the

399| aggregate excess of loss reinsurance |limts available for the

400| vyear reported, established in accordance with subsection (2), the

401| departnent may establish by order naxi mum net annual prem uns to

402| be witten by the fund consistent with maintaining such ratio

403| between actual or projected earned prenm uns and unearned preni uns

404| and aggregate excess of | oss reinsurance, unless the fund

405| denpbnstrates to the departnent's satisfaction that exceedi ng such

406| limtations does not endanger the financial condition of the fund
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407| or endanger the interest of the fund s nenbers or that the fund's

408| operation is and will be actuarially sound w thout obtaining

409| excess reinsurance. Such orders shall be in effect no | onger than

410| the end of the current cal endar year. The fund s sel f-funded

411 reinsurance, if any, shall be included as aggregate excess of

412 loss reinsurance at an anount that will be sufficient to cover

413 unpaid |losses as actuarially determ ned.

414 (2) Wth respect to subsection (1), the aggregate excess of

415| loss reinsurance shall attach at a point, not greater than the

416| loss ratio, above which an assessnent woul d be indicated pursuant

417| to rules of the departnent adopted under the authority of this

418| chapter. At a mninum the aggregate excess of | o0ss reinsurance

419| shall also provide coverage for 100 percent of the | osses between

420| the attachnent point required by this subsection and a |oss ratio
421 of 100 percent.
422 (3) After the 6th full cal endar year of operation, a

423 commercial self-insurance fund nay, instead of |limting actual or

424 projected premumto the ratio specified in subsection (1),

425| mmintain aggregate excess of | oss reinsurance limts, subject to

426 mnimumlinmts enunerated in subsection (4), equal to the

427 difference between the loss ratio at which an assessnent woul d be

428| indicated pursuant to rul es adopted by the departnent and a | oss

429| ratio 10 percentage points higher than the highest loss ratio

430| fromthe nost recent 6 cal endar years as indicated on the

431| property and casualty annual statement report, after including

432 excess statutory reserves over statenent reserves, for auto

433 liability, other liability, nedical mal practice, workers'

434| conpensation, and credit insurance. For commercial |ines of

435| business other than auto liability, other liability, nedica
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436| nmml practice, workers' conpensation, and credit, the anmount

437| required by Schedule P shall be calculated in the same nanner as

438| auto liability and shall be calculated for each |line of business

439| individually. However, if a fund fails or chooses not to naintain

440 the aggregate excess reinsurance as specified in this subsection,

441| the fund shall be subject to the provisions of subsection (1).

442 (4) A commercial self-insurance fund naintaini ng aggregate

443| excess of |oss reinsurance pursuant to subsection (3) nust, at a

4441 mninum naintain dollar limts of aggregate excess of |oss

445| reinsurance as foll ows:

446 (a) For funds with actual or projected earned prem uns of

447| $5,000,000 or less, the mininmumshall be equal to 25 percent of

448| actual or projected earned prem uns or $500, 000, whi chever is
449| greater.

450 (b) For funds with actual or projected earned prem uns
451| greater than $5, 000,000, the mnimum shall be:

452

453 Actual or Projected Percent of Earned
454 Earned Prem uns Prenmi um

455 $5, 000, 000. 01- $10, 000, 000 22 percent

456 $10, 000, 000. 01- $25, 000, 000 19 percent

457 $25, 000, 000. 01- $50, 000, 000 16 percent

458 $50, 000, 000. 01- $100, 000, 000 13 percent

459 $100, 000, 000. 01- $250, 000, 000 10 percent

460 $250, 000, 000. 01 and greater 7 percent

461

462 (5) Notw thstanding other provisions of this section, the

463| departnent nay, by order, establish naxi num gross or net annual

464| premuns to be witten if the departnent, for good cause shown,
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465| finds that the actual or projected prem um volunme of the fund

466| endangers the interests of the fund's policyholders or the

467| financial condition of the fund.

468 Section 10. Paragraph (c) of subsection (3) of section
469| 624.610, Florida Statutes, is anmended to read:

470 624. 610 Rei nsurance.--

471 (3)

472 (c)1. Credit nust be all owed when the reinsurance is ceded

473| to an assuming insurer that maintains a trust fund in a

4741 qualified United States financial institution, as defined in
475| paragraph (5)(b), for the paynent of the valid clains of its
476| United States ceding insurers and their assigns and successors
477| in interest. To enable the office to determ ne the sufficiency
478| of the trust fund, the assumi ng insurer shall report annually to
479| the office information substantially the sane as that required
480| to be reported on the NAIC Annual Statenent form by authorized
481| insurers. The assum ng insurer shall submt to exam nation of
482| its books and records by the office and bear the expense of

483| exam nati on.

484 2.a. Credit for reinsurance nmust not be granted under this
485| subsection unless the formof the trust and any anmendnents to
486| the trust have been approved by:

487 (I') The insurance regulator of the state in which the

488| trust is domciled; or

489 (I'1) The insurance regul ator of another state who,

490| pursuant to the ternms of the trust instrunent, has accepted

491| principal regulatory oversight of the trust.

492 b. The formof the trust and any trust amendnents nust be

493| filed with the insurance regul ator of every state in which the
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494| ceding insurer beneficiaries of the trust are domciled. The

495| trust instrunment nust provide that contested clains are valid
496| and enforceable upon the final order of any court of conpetent
497| jurisdiction in the United States. The trust nust vest |egal
498| title to its assets in its trustees for the benefit of the
499| assumng insurer's United States ceding insurers and their

500| assigns and successors in interest. The trust and the assum ng

501 insurer are subject to exam nation as determ ned by the

502| insurance regul ator.
503 c. The trust remains in effect for as long as the assum ng
504| insurer has outstanding obligations due under the reinsurance

505| agreenents subject to the trust. No | ater than February 28 of
506| each year, the trustee of the trust shall report to the
507| insurance regulator in witing the balance of the trust and |i st

508| the trust's investnents at the preceding year end, and shal

509 certify that the trust will not expire prior to the foll ow ng
510 Decenber 31.
511 3. The followi ng requirenents apply to the foll ow ng

512| categories of assum ng insurer:

513 a. The trust fund for a single assum ng insurer consists
514 of funds in trust in an anobunt not |ess than the assum ng

515| insurer's liabilities attributable to reinsurance ceded by

516| United States ceding insurers, and, in addition, the assum ng
517| insurer shall maintain a trusteed surplus of not |ess than $20

518 million. Not |less than 50 percent of the funds in the trust

519| covering the assuning insurer's liabilities attributable to

520| reinsurance ceded by United States ceding insurers and trusteed

521| surplus shall consist of assets of a quality substantially
522| simlar to that required in part Il of chapter 625. C ean,

Page 18 of 92

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1265 2004
523| irrevocable, unconditional, and evergreen letters of credit,

524| issued or confirned by a qualified United States financia

525| institution, as defined in paragraph (5)(a), effective no |ater
526| than Decenber 31 of the year for which the filing is made, and
527| in the possession of the trust on or before the filing date of

528| its annual statenent, nay be used to fund the renmi nder of the

529| trust and trusteed surpl us.

530 b.(I) 1In the case of a group including incorporated and
531| individual unincorporated underwiters:
532 (A) For reinsurance ceded under reinsurance agreenments

533 with an inception, amendnent, or renewal date on or after August
534 1, 1995, the trust consists of a trusteed account in an anount
535 not less than the group's several liabilities attributable to
536| business ceded by United States dom ciled ceding insurers to any
537 menber of the group

538 (B) For reinsurance ceded under reinsurance agreenents

539| with an inception date on or before July 31, 1995, and not

540| anended or renewed after that date, notw thstanding the other
541| provisions of this section, the trust consists of a trusteed
542| account in an anpbunt not |ess than the group' s several insurance
543| and reinsurance liabilities attributable to business witten in
544| the United States; and

545 (C© In addition to these trusts, the group shall maintain
546| in trust a trusteed surplus of which $100 mllion nust be held
547 jointly for the benefit of the United States dom cil ed cedi ng
548| insurers of any menber of the group for all years of account.
549 (I'l') The incorporated nenbers of the group nust not be
550 engaged in any business other than underwiting of a nmenber of

551| the group, and are subject to the sane |evel of regulation and
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552| solvency control by the group's domiciliary regulator as the

553| uni ncor porated nenbers.

554 (rrr)y Wthin 90 days after its financial statenents are
555 due to be filed with the group's domciliary regulator, the
556 group shall provide to the insurance regulator an annua

557| certification by the group's domciliary regulator of the

558| solvency of each underwiter nmenber or, if a certification is
559| wunavail able, financial statenents, prepared by independent

560( public accountants, of each underwiter nenber of the group.
561 Section 11. Effective July 1, 2004, paragraphs (a), (e),
562 and (f) of subsection (5) of section 625.121, Florida Statutes,
563| are anended, and paragraphs (k) and (l) are added to said

564| subsection, to read:

565 625. 121 Standard Val uation Law, |ife insurance.--

566 (5 M N MUM STANDARD FOR VALUATI ON OF POLI CI ES AND

567| CONTRACTS | SSUED ON OR AFTER OPERATI VE DATE OF STANDARD

568| NONFORFEI TURE LAW -- Except as otherw se provided in paragraph
569 (h) and subsections (6), (11), and (14), the m ni num standard
570 for the valuation of all such policies and contracts issued on
571| or after the operative date of s. 627.476 (Standard

572| Nonforfeiture Law for Life Insurance) shall be the

573| comm ssioners' reserve valuation nmethod defined in subsections
574 (7), (11), and (14); 5 percent interest for group annuity and
575| pure endownent contracts and 3.5 percent interest for all other
576| such policies and contracts, or in the case of |ife insurance
577| policies and contracts, other than annuity and pure endowrent
578| contracts, issued on or after July 1, 1973, 4 percent interest

579| for such policies issued prior to October 1, 1979, and 4.5
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580| percent interest for such policies issued on or after Cctober 1,

581| 1979; and the follow ng tables:

582 (a) For all ordinary policies of life insurance issued on
583| the standard basis, excluding any disability and acci dent al

584| death benefits in such policies:

585 1. For policies issued prior to the operative date of s.
586| 627.476(9), the comm ssioners' 1958 Standard Ordinary Mrtality
587| Table; except that, for any category of such policies issued on
588| female risks, nodified net prem uns and present val ues, referred
589 to in subsection (7), may be cal cul ated according to an age not
590| nore than 6 years younger than the actual age of the insured. >
591| and

592 2. For policies issued on or after the operative date of
593| s. 627.476(9), the commi ssioners' 1980 Standard Ordinary

594| Mortality Table or, at the election of the insurer for any one
595 or nore specified plans of |ife insurance, the conm ssioners’
596| 1980 Standard Ordinary Mirtality Table with Ten- Year Sel ect

597| Mortality Factors.

598 3. For policies issued on or after July 1, 2004, ordinary
599 nortality tables, adopted after 1980 by the National Associ ation

600| of Insurance Conmi ssioners, adopted by rule by the commi ssion

601| for use in determ ning the m ni mum standard of val uation for

602| such polici es.

603 (e) For total and pernanent disability benefits in or

604| supplenmentary to ordinary policies or contracts:

605 1. For policies or contracts issued on or after January 1,
606| 1966, the tables of period 2 disablenent rates and the 1930 to
607| 1950 term nation rates of the 1952 disability study of the

608| Society of Actuaries, with due regard to the type of benefit. s
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609 2. For policies or contracts issued on or after January 1,

610| 1961, and prior to January 1, 1966, either those tables or, at
611| the option of the insurer, the class three disability table
612 (1926).;—and

613 3. For policies issued prior to January 1, 1961, the class
614| three disability table (1926); and
615 4. For policies or contracts issued on or after July 1,

616| 2004, tables of disablenent rates and term nation rates adopted

617| after 1980 by the National Association of |nsurance

618| Conm ssioners, adopted by rule by the conm ssion for use in

619| determ ning the m ni num standard of valuation for those policies

620 or contracts.
621

622| Any such table for active lives shall be conmbined with a

623| nortality table permtted for calculating the reserves for life
624| insurance policies.
625 (f) For accidental death benefits in or supplenentary to

626| policies:

627 1. For policies issued on or after January 1, 1966, the
628| 1959 Accidental Death Benefits Table. ;-
629 2. For policies issued on or after January 1, 1961, and

630| prior to January 1, 1966, either that table or, at the option of
631| the insurer, the Interconpany Double Indemity Mrtality Table. ;-
632 and

633 3. For policies issued prior to January 1, 1961, the

634| |nterconpany Double Indemity Mrtality Table; and

635 4. For policies issued on or after July 1, 2004, tabl es of
636| accidental death benefits adopted after 1980 by the Nati onal

637| Association of |Insurance Conmm ssioners, adopted by rule by the
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638| conmission for use in determ ning the m ni num standard of

639| valuation for those policies.
640
641| Either table shall be conbined with a nortality table permtted

642| for calculating the reserves for life insurance policies.

643 (k) For individual annuity and pure endowrent contracts

644| issued on or after July 1, 2004, excluding any disability and

645| accidental death benefits purchased under those contracts,

646| individual annuity nortality tabl es adopted after 1980 by the

647| National Association of |Insurance Conm ssioners, adopted by rule

648| by the commi ssion for use in determ ning the m ni nrum standard of

649( valuation for those contracts.

650 (1) For all annuities and pure endownents purchased on or

651| after July 1, 2004, under group annuity and pure endownent

652| contracts, excluding any disability and acci dental death

653| benefits purchased under those contracts, group annuity
654| nortality tables adopted after 1980 by the National Association
655 of Insurance Conm ssioners, adopted by rule by the conmm ssion

656 for use in determ ning the m ni num standard of valuation for

657| those contracts.

658 Section 12. Effective July 1, 2004, section 625. 131,
659| Florida Statutes, is anended to read:
660 625.131 Credit life and disability policies, special

661| reserve bases. --

662 (1) The mninmumreserve for single-premumcredit

663| disability insurance, nonthly premumcredit life insurance and
664| nonthly premumcredit disability insurance shall be the

665| unearned gross prem um

666 (2) As to single-premiumcredit life insurance policies,
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667| the insurer shall establish and naintain reserves which are not

668| less than the value, at the valuation date, of the risk for the
669| unexpired portion of the period for which the prem um has been
670| paid as conputed on the basis of the National Association of

671| Insurance Conm ssioners' 1980 Standard Ordinary Mortality Table
672| and 3.5 percent interest. At the discretion of the office, the
673| insurer may nake a reasonabl e assunption as to the ages at which
674| net premiuns are to be determined. In lieu of the foregoing

675| basis, reserves based upon unearned gross prem uns nay be used
676| at the option of the insurer.

677 (3) As to single-premiumcredit life insurance policies,

678| i1ssued on or after July 1, 2004, the insurer shall establish and

679 mmintain reserves which are not |less than the value, at the

680| valuation date, of the risk for the unexpired portion of the

681| period for which the prem um has been paid as conputed on the

682| basis of ordinary nortality tables adopted after 1980 by the

683 Nati onal Associ ati on of | nsurance Conm ssioners, that are

684| adopted by rule by the conm ssion, and 3.5 percent interest. At

685| the discretion of the office, the insurer may nake a reasonabl e

686| assunption as to the ages at which net premuns are to be

687| determined. In lieu of such requirenent, reserves based upon

688| wunearned gross prem uns nay be used at the option of the

689| insurer.

690 Section 13. Section 625.304, Florida Statutes, is anmended
691| to read:

692 625. 304 Authorization of investnent. --

693 (1) An insurer shall not nake any investnent or | oan,

694| other than a policy loan or annuity contract loan of alife

695| insurer, unless the sane is authorized or approved by the
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696| insurer's board of directors or by a conmttee authorized by

697| such board and charged with the supervision or nmaking of such
698| investnment or |loan. The m nutes of any such conmttee shall be
699| recorded and regular reports of such conmttee shall be

700| submitted to the board of directors.

701 (2) An insurer's board of directors shall adopt a witten

702| plan for acquiring and hol ding i nvestnents and for engaging in

703| investnent practices that specifies guidelines as to the

704| quality, maturity, and diversification of investnents and ot her

705| specifications, including, but not limted to, investnent

706| strategies intended to ensure that the investnents and

707| investnment practices are appropriate for the business conducted

708| by the insurer, its liquidity needs, and its capital and

709| surplus. The board shall review and assess the insurer's

710| technical investnment and admnistrative capabilities and

711| expertise before adopting a witten plan concerni ng an

712| investnment strategy or investnent practice.

713 (3) Investnents acquired and held under this section shal

714| be acquired and held under the supervision and direction of the

715 board of directors of the insurer. The board of directors shal

716| evidence by formal resolution, at |east annually, that the board

717| has determ ned whether all investnents have been made in
718| accordance with del egations, standards, |limtations, and
719| investnent objectives prescribed by the board or a conmttee of

720| the board charged with the responsibility to direct its

721| investments.

722 (4 On no less than a quarterly basis, and nore often if

723| deened appropriate, an insurer's board of directors or conmttee
724| of the board of directors shall
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725 (a) Receive and review a summary report on the insurer's

726| investnent portfolio, its investnent activities, and its

727| investnent practices engaged in under del egated authority, in

728| order to determ ne whether the investnment activity of the

729| insurer is consistent with its witten pl an.

730 (b) Review and revise, as appropriate, the witten plan.

731 (5) In discharging its duties under this section, the

732| board of directors shall require that records of any

733| authorizations or approvals, or other docunentation as the board

734 may require, and reports of any action taken under authority

735| del egated under the plan referred to in subsection (2), shall be

736| made available on a regular basis to the board of directors.

737 (6) In discharging their duties under this section, the

738| directors of an insurer shall performtheir duties in good faith

739 and wth that degree of care that ordinarily prudent individuals

740 in like positions would use under sinilar circunstances.

741 (7) If an insurer does not have a board of directors, al

742 references to the board of directors in this section shall be

743| deened to be references to the governi ng body of the insurer

744| having authority equivalent to that of a board of directors.
745 Section 14. Subsection (2) of section 625.326, Florida

746 Statutes, is anended to read:

747 625. 326 Foreign investnents.--An insurer authorized to
748| transact insurance in a foreign country may have funds invested
749| in such securities as may be required for such authority and for
750| the transaction of such business. Canadi an securities eligible
751| for investnent under other provisions of this part are not

752| subject to this section. Subject to the approval of the office:

753 (2) In addition to Canadi an securities eligible for
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754 investnent and to investnents in countries in which an insurer

755| transacts insurance, an insurer may invest in bonds, notes, or
756| stocks of any foreign country or corporation if such securities
757| neet seeurity—neets the general requirenents of s. 625.303 and
758| in the aggregate do not exceed 10 does—hotexceed—intotal—5

759| percent of admitted assets, subject to the foll ow ng

760 limtations:

761 (a) No nore than 3 percent of the insurer's assets shal

762| be invested in any security not rated by the Security Val uation

763| O fice of the National Associ ation of |Insurance Conmn SSioners as

764 1 or 2, except that securities rated as 5 or 6 by the Security

765 Valuation Ofice of the National Association of |nsurance

766 Conm ssioners shall not exceed 1.5 percent of assets in total

767 with no nore than 0.5 percent of assets in securities that have

768| been given a rating of 6.

769 (b) No nore than 3 percent of the insurer's assets shal

770! be invested in the commbn stock of any one corporation.

771 (c) In determining the financial condition of an insurer,

772 any anpunts that exceed the limtations in paragraphs (a) and

773| (b) in valuation shall be considered as non-admtted assets

7741 unless the investnents otherwi se qualify under the provision of
775| s. 625.331(1).

776 Section 15. Section 626.88, Florida Statutes, is anmended
777| to read:

778 626.88 Definitions of "adm nistrator” and "insurer"”. --
779 (1) For the purposes of this part, an "adm nistrator” is

780 any person who directly or indirectly solicits or effects
781| coverage of, collects charges or premuns from or adjusts or

782| settles clains on residents of this state in connection with
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783| authorized comercial self-insurance funds or with insured or

784| self-insured prograns which provide life or health insurance
785| coverage or coverage of any other expenses described in s.

786| 624.33(1) or any person who, through a health care risk contract
787| as defined in s. 641.234 with an insurer or health maintenance
788| organi zation, provides billing and collection services to health
789| insurers and health mai ntenance organi zations on behalf of

790| health care providers, other than any of the follow ng persons:
791 (a) An enployer or wholly owned direct or indirect

792| subsidiary of an enployer, on behalf of such enployer's

793| enployees or the enpl oyees of one or nore subsidiary or

794| affiliated corporations of such enpl oyer.

795 (b) A union on behalf of its nenbers.

796 (c) An insurance conpany which is either authorized to

797| transact insurance in this state or is acting as an insurer with
798| respect to a policy lawfully issued and delivered by such

799| conpany in and pursuant to the laws of a state in which the

800| insurer was authorized to transact an insurance business.

801 (d) A health care services plan, health maintenance

802| organi zation, professional service plan corporation, or person
803| in the business of providing continuing care, possessing a valid
804| certificate of authority issued by the office, and the sales

805| representatives thereof, if the activities of such entity are

806 limted to the activities permtted under the certificate of
807| authority.
808 (e) An administrator who is affiliated with an insurer and

809 who only perforns the contractual duties, between the

810| admi nistrator and the insurer, of an admi nistrator for the

811| direct and assuned i nsurance business of the affiliated i nsurer.
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812| The insurer is responsible for the acts of the adm nistrator and

813| 1is responsible for providing all of the adm nistrator's books

814| and records to the insurance comm ssioner, upon a request from

815| the insurance commi ssioner. For purposes of this paragraph,

816| "insurer" neans a licensed i nsurance conpany, prepaid hospital

817| or nedical care plan, or a health nmi nt enance organi zati on.

818 (f) A nonresident admnistrator licensed in its state of

819| domicile if the admnistrator's duties in this state are limted

820| to the administration of a group policy or plan of insurance and

821| no nore than a total of 100 lives for all plans reside in this
822| state.

823 (g)fe> An insurance agent licensed in this state whose
824| activities are limted exclusively to the sale of insurance.

825 (h) A person |licensed as a managi ng general agent in this

826| state, whose activities are limted exclusively to the scope of

827| activities conveyed under such |icense.

828 (i) An adjuster licensed in this state whose activities
829| are limted to the adjustnent of clains.
830 (j)e)> A creditor on behalf of such creditor's debtors

831 wth respect to insurance covering a debt between the creditor
832| and its debtors.

833 (k) Atrust and its trustees, agents, and enpl oyees
834| acting pursuant to such trust established in conformty with 29
835 U. S.C. s. 186.

836 (1) A trust exenpt fromtaxation under s. 501(a) of the
837| Internal Revenue Code, a trust satisfying the requirenents of
838| ss. 624.438 and 624.439, or any governnental trust as defined in
839 s. 624.33(3), and the trustees and enpl oyees acting pursuant to

840( such trust, or a custodian and its agents and enpl oyees,
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841| including individuals representing the trustees in overseeing

842| the activities of a service conpany or adm nistrator, acting
843| pursuant to a custodial account which neets the requirenents of
844| s. 401(f) of the Internal Revenue Code.

845 (mM& Afinancial institution which is subject to

846| supervision or exam nation by federal or state authorities or a
847| nortgage | ender |icensed under chapter 494 who collects and

848| remts premuns to |icensed insurance agents or authorized

849| insurers concurrently or in connection with nortgage | oan

850| paynents.

851 (n)&k) A credit card issuing conpany which advances for
852| and collects premuns or charges fromits credit card hol ders
853| who have authorized such collection if such conpany does not
854| adjust or settle clainmns.

855 (0)H A person who adjusts or settles clains in the

856 normal course of such person's practice or enploynent as an

857| attorney at |aw and who does not collect charges or premuns in
858| connection with life or health insurance coverage.

859 (p)&m A person approved by the departnment who adm nisters
860| only self-insured workers' conpensation pl ans.

861 (g)) A service conpany or service agent and its

862| enployees, authorized in accordance with ss. 626. 895-626. 899,
863| serving only a single enployer plan, multiple-enployer welfare
864| arrangenents, or a conbination thereof.

865 (r)¢e)y Any provider or group practice, as defined in s.
866| 456.053, providing services under the scope of the |icense of

867| the provider or the nenber of the group practice.
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868 (s)ép)> Any hospital providing billing, clains, and

869| collection services solely on its own and its physicians' behal f
870 and providing services under the scope of its |license.

871
872 A person who provides billing and collection services to health
873| insurers and health mai nt enance organi zati ons on behal f of

874| health care providers shall conply with the provisions of ss.
875| 627.6131, 641.3155, and 641.51(4).

876 (2) For the purposes of this part, the term

877 (a) an "Insurer" includes an authorized comercial self-
878| insurance fund and includes any person undertaking to provide
879| life or health insurance coverage or coverage of any of the

880| other expenses described in s. 624.33(1).

881 (b) "Affiliate," including the term "affiliated," neans an

882| entity or person who directly or indirectly through one or nore

883| internediaries, controls or is controlled by, or is under conmnmon

884| control with, a specified entity or person

885 (c) "Control," including the terns "controlling,”

886| "controlled by," and "under common control with," neans the

887 | possession, direct or indirect, of the power to direct or cause

888| the direction of the nanagenent and policies of a person,

889 whet her through the ownership of voting securities, by contract

890 other than a commercial contract for goods or nonnmanagenent

891| services, or otherwise, unless the power is the result of an

892| official position with or corporate office held by the person.

893| Control is presuned to exist if any person, directly or

894| indirectly, ows, controls, holds with the power to vote, or

895| holds proxies representing 10 percent or nore of the voting

896| securities of any other person.
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897 Section 16. Subsection (2) of section 626.8805, Florida
898| Statutes, is anended to read:
899 626.8805 Certificate of authority to act as

900| adm nistrator. --
901 (2) The administrator shall file with the office an
902| application for a certificate of authority upon a formto be

903| adopted by the comm ssion and furni shed by the office, which

904| application shall include or have attached the foll ow ng
905| information and docunents:
906 (a) Al basic organizational docunents of the

907| admnistrator, such as the articles of incorporation, articles
908| of association, partnership agreenent, trade nane certificate,
909| trust agreenment, sharehol der agreenment, and other applicable
910| documents, and all amendnments to those docunents.

911 (b) The bylaws, rules, and regulations or simlar

912| docunents regulating the conduct or the internal affairs of the
913| adm nistrator.

914 (c) The nanes, addresses, official positions, and

915| professional qualifications of the individuals who are

916| responsible for the conduct of the affairs of the adm nistrator,
917| including all nmenbers of the board of directors, board of

918| trustees, executive commttee, or other governing board or

919| commttee, the principal officers in the case of a corporation,
920| the partners or nenbers in the case of a partnership or

921| association, and any other person who exercises control or

922| influence over the affairs of the adm nistrator.

923 (d) Audited annual financial statenents for the 2 npst

924| recent fiscal years that prove that the applicant has a positive

925| net worth. If the applicant has been in existence for |ess than
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926| 2 fiscal years, the application shall include financia

927| statenents or reports, certified by an officer of the applicant

928| and prepared in accordance with generally accepted accounti ng

929| principles consistently applied in the United States, for any

930| conpleted fiscal years, and for any nonth during the current

931| fiscal year for which such financial statenments or reports have

932| been conpleted. An audited financial statenent or report

933| prepared on a consolidated basis shall include a col umar

934| consolidating or conbi ni ng worksheet that shall be filed with

935| the report and shall conply with the foll ow ng:

936 1. Anounts shown on the consolidated audited financi al

937| report shall be included on the worksheet.

938 2. Amunts for each entity shall be stated separately
939 3. Explanations of consolidating and elimnating entries
940| shall be included.

941

942| The applicant shall also include such other information as the

943| office may require in order to review the current financial

944| condition of the applicant Apnual—statenents—orreports—forthe
945| 3-—pstrecentyears,—or—such-other information-as-the office ey
946 : . I , I ‘ al it :
947| the—-apptecant

948 (e) A statenent describing the business plan including

949| infornmation on staffing |levels and activities proposed in this

950| state and nationwi de. The plan shall provide details setting

951| forth the applicant's capability for providing a sufficient

952| nunber of experienced and qualified personnel in the areas of

953| clains processing, record keeping, and underwiting.
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954 (f)te) |If the applicant is not currently acting as an

955| admnistrator, a statenment of the anpbunts and sources of the
956| funds avail able for organizati on expenses and the proposed

957| arrangenents for rei nbursenment and conpensation of incorporators
958| or other principals.

959 Section 17. Section 626.8817, Florida Statutes, is anended
960| to read:

961 626. 8817 Responsibilities of insurance conpany wth

962| respect to administration of coverage insured.--

963 (1) If an insurer uses the services of an admn nistrator,

964| the insurer shall be responsible for deternm ning the benefits,

965| premumrates, underwiting criteria, and clains paynent

966| procedures applicable to the coverage and for securing

967| reinsurance, if any. The rules pertaining to these natters shal

968| be provided, in witing, by the insurer to the admnistrator.

969| The responsibilities of the adm nistrator as to any of these

970 matters shall be set forth in the witten agreenent between the

971 adm nistrator and the insurer

972 (2) It is the sole responsibility of the insurer to

973| provide for conpetent admnistration of its progranmns.

974 (3) In cases in which an adm nistrator adm nisters

975 benefits for nore than 100 certificatehol ders on behalf of an

976| insurer, the insurer shall, at |east semannually, conduct a

977| review of the operations of the admnistrator. At | east one such

978| review shall be an on-site audit of the operations of the

979| adm ni strator

980 (4) For purposes of this section, "insurer" neans a

981| licensed insurance conpany, health nmi ntenance organi zation,

982| prepaid limted health service organization, or prepaid health
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983| clinic As—to-the admnistrationof coverage-insured-by an
984 | iInsurancecompany—the insurance conpany—and-notthe
985 i _ shallt Cble I . I
986 s , L . La .
987| procedures—applicable to-such coverage—and for securing
988| reinsurance,—+fany.

989 Section 18. Section 626.89, Florida Statutes, is anended
990| to read:
991 626.89 Annual financial statenment and filing fee; notice

992| of change of ownership.--

993 (1) Each authorized adm nistrator shall file with the

994| office a full and true statenent of its financial condition,

995| transactions, and affairs. The statenent shall be filed annually
996| on or before March 1 or within such extension of tinme therefor
997| as the office for good cause may have granted and shall be for
998| the preceding cal endar year. The statenent shall be in such form
999 and contain such matters as the conm ssion prescribes and shal
1000| be verified by at least two officers of such adm nistrator.

1001 (2) The annual report shall include an audited financi al

1002| statenent perforned by an i ndependent certified public

1003| accountant. An audited financial report or annual report

1004| prepared on a consolidated basis shall include a col umar

1005| consolidating or conbi ni ng worksheet that shall be filed with

1006| the report and shall conply with the foll ow ng:

1007 (a) Anmpunts shown on the consolidated audited financia

1008| report shall be shown on the worksheet.

1009 (b) Amounts for each entity shall be stated separately.

1010 (c) Explanations of consolidating and elimnating entries
1011| shall be included.
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1012 (3)£2> At the tinme of filing its annual statement, the

1013 admnistrator shall pay a filing fee in the anount specified in
1014| s. 624.501 for the filing of an annual statenent by an insurer.
1015 (43> In addition, the admi nistrator shall inmediately
1016| notify the office of any material change in its ownership.

1017 (5) The conmmission nay by rule require all or part of the

1018| reports or filings required under this section to be submtted

1019| by electronic neans in a conputer-readable formconpatible with

1020 an electronic data format specified by the conm ssion.

1021 Section 19. Paragraph (d) of subsection (4) of section
1022| 626.901, Florida Statutes, is anmended to read:

1023 626. 901 Representing or aiding unauthorized insurer

1024 | prohibited.--

1025 (4) This section does not apply to:

1026 (d) Independently procured coverage witten pursuant to s.

1027 626.938, which is not solicited, marketed, negotiated, or sold
1028 in this state

1029 Section 20. Subsection (3) is added to section 626.902,
1030| Florida Statutes, to read:

1031 626. 902 Penalty for representing unauthorized insurer. —
1032 (3) This section does not apply to matters authorized to

1033| be done by the office under ss. 626.904-626.912, the

1034| Unaut horized Insurers Process Law.

1035 Section 21. Subsection (2) of section 626.9913, Florida
1036| Statutes, is amended to read:

1037 626. 9913 Viatical settlenent provider |icense continuance;
1038| annual report; fees; deposit.--
1039 (2) Annually, on or before March 1, the viatica

1040| settlenent provider |icensee shall file a statenent containing
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1041| information the comr ssion requires and shall pay to the office

1042| a license fee in the amount of $500. A viatical settlenent
1043| provider shall include in all statenents filed with the office
1044| all information requested by the office regarding a rel ated
1045| provider trust established by the viatical settlenent provider.
1046| The office may require nore frequent reporting. Failure to
1047 tinely file the annual statenent or to tinely pay the license
1048| fee is grounds for imedi ate suspension of the |license. The

1049 commission may by rule require all or part of the reports or

1050( filings required under this section to be submtted by

1051| electronic neans in a conputer-readable form conpatible with an

1052| electronic data format specified by the comm ssion.

1053 Section 22. Section 627.0646, Florida Statutes, is created
1054| to read:

1055 627. 0646 Uniformrate adjustnment factors. --

1056 (1)(a) The office may exanm ne trends in premuns and in

1057| average cost and frequency of clainms and devel op and reconmend

1058 for adoption by the comm ssion uniformrate adjustnment factors

1059 that are reflective of such trends for personal |ines honeowners

1060| insurance and private passenger notor vehicle insurance. The

1061| purpose of the uniformrate adjustnment factors is to all ow

1062| insurers to submt rate filings adjusting their rates by

1063| increnental neasures for changes in the cost and frequency of

1064 clains, if any, wi thout having to provide supporting data for

1065| the proposed rates.

1066 (b)1. The subnmi ssion of a rate filing seeking to adj ust

1067| rates by the application of the uniformrate adjustnment factors

1068| shall not include any other changes. The office shall approve or

1069| disapprove the filing within 30 days after receiving the filing.
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1070 2. Submssion of a rate filing seeking to adjust rates by

1071| the application of the uniformrate adjustnent factors precludes

1072| the insurer fromsubmtting any subsequent rate filing the

1073| effective dates of which are sooner than 6 nonths foll ow ng

1074| filing effective dates of the uniformrate adjustnent factors.

1075 This limtation does not apply to recoupnent filings submtted
1076| pursuant to s. 627.062, s. 627.3512, or s. 631.64.

1077 3. The submi ssion of a rate filing seeking to adjust rates

1078 by the application of the uniformrate adjustnent factors shal

1079| be acconpanied by a certification by an actuary that the filing

1080 seeks to inplenment a rate that is actuarially sound and not

1081| inadequate, which certification satisfies the rate filing

1082| requirenent pursuant to s. 627.0645.

1083 4. |In order to develop uniformrate adjustnent factors,

1084| the office may annually solicit frominsurers information on

1085| trends that the insurers are experiencing. Insurers fromwhom

1086| data is solicited nust provide the solicited information to the

1087 office within 30 days after the date of the request. The office

1088| shall determine the type of data necessary and the fornat of

1089| this data for its examnation and, if rulenmaking is required,

1090| submit its recommendation to the conmm ssion for consideration

1091| and rul e adoption

1092 5. The uniformrate adjustnent factors shall be applied

1093 wuniformy to all subject policies in force on each policy's

1094| effective date at renewal and all new business witten on or

1095 after the effective date of the uniformrate adjustnent factors

1096| by any insurer that has submtted such a filing, provided notice

1097 required by law is provided.

1098 6. The first filing of uniformrate adjustnent factors
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1099 permtted for an insurer by this section may be submtted at any

1100| tine after the publication of the initial uniformrate

1101| adjustnent factors. A rate determ ned by a subsequent filing of

1102 uniformrate adjustnent factors by an insurer shall not be

1103| effective any sooner than 12 nonths after the effective date of

1104 the previous filing of uniformrate adjustnent factors.
1105

1106 Neither the cal cul ati on nor the publication of the factors by

1107 the office constitutes an order or a rule that is subject to

1108| chapter 120. Nothing in this section precludes the office from

1109| requesting necessary informati on on a case by case basis from an

1110| insurer submtting a filing pursuant to this section.

1111 (c) The conm ssion nay adopt rules and forns necessary to

1112 inplenent this section.

1113 (d) Nothing in this subsection affects the application of
1114 s. 627.066.
1115 (2)(a) This subsection applies to commercial property,

1116| casualty, and surety insurance on subjects of insurance

1117| resident, located, or to be perfornmed in this state. Medica

1118| nmml practice insurance, title insurance, workers' conpensation

1119 and enployer's liability insurance, conmercial property and

1120| casualty insurance issued to condom ni um associ ati ons, and such

1121 commercial insurance exenpted fromthe scope of this chapter

1122| wunder s. 627.021(2) are exenpt fromthis section.

1123 (b) The purpose of this subsection is to enhance

1124| conpetition and reduce the frictional costs associated with rate

1125| filings for insurance subject to this subsection through the use

1126 of flex rate filings, which do not require subm ssion of

1127| supporting data for the proposed rates. Subni ssion of a flex
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1128| rate filing precludes the insurer fromsubmtting any subsequent

1129| rate filing the effective date of which is earlier than 6 nonths

1130| following the flex rate filing effective date. This limtation

1131| does not apply to recoupnent filings submtted pursuant to s.
1132| 627.062, s. 627.3512, or s. 631.64.

1133 (c) The subm ssion of a rate filing seeking to adjust

1134| rates by the application of the flex rate filing shall not

1135| include any other changes. Aflex rate filing shall be effective

1136 on or after the date of filing as specified by the filer and is

1137| exenpt from any ot herw se applicable provision of this part

1138 requiring office approval of the filing prior to its

1139| inplenentation.

1140 (d) The submission of a flex rate filing satisfies the

1141 annual rate filing requirenent pursuant to s. 627.0645, if

1142| applicable.

1143 (e) In order to evaluate the inpact of flex rate filings

1144 on conpliance with s. 627.062, the office may annually solicit

1145 frominsurers infornmation concerning conmpliance by insurers.

1146| Insurers fromwhomdata is solicited nust provide the solicited

1147| information to the office within 30 days after the date of the

1148| request. The office shall determ ne the type of data necessary

1149 and the format of this data for its exam nati on

1150 (f) The rate change set forth in the flex rate filing

1151 shall be applied by the insurer uniformy to all policies within

1152| the class of insurance to which it applies that are in force on

1153 the filing's effective date at renewal and all new busi ness

1154 witten on or after the filing's effective date by any insurer

1155 that has submtted such a filing, provided the insurer provides

1156| the policyholder with notice of the renewal prem um as required
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1157 by s. 627.4133 or any other applicable provision of the Florida
1158 I nsurance Code or rules of the Ofice.
1159 (g) The conmi ssion may establish by rule the procedures
1160 the office will use to evaluate the market place with respect to

1161| the effect flex rates are having on whether the resultant rates

1162| are excessive, inadequate, or unfairly discrimnatory. The rul es

1163| may specify data collection requirenents for insurers to provide

1164| to the office and rel ated forns.

1165 (h)1. An insurer may subnmit a naxi num of three consecutive

1166| flex rate filings before it nmust submt a conplete rate revision
1167 as specified by s. 627.062 and the rules of the office.

1168 2. For rate filings involving reference to approved | oss

1169| costs filed by a |icensed advi sory organi zation or |icensed

1170 rating organi zation, the conm ssion shall develop by rule a

1171| procedure which establishes an average | oss cost nultiplier

1172| based on average insurer expenses and a reasonable margin for

1173| profit and contingencies for each type of |oss cost. The office

1174| shall publish annually by a nethod set forth by rul e adopted by

1175 the conmssion a list of average | oss cost nultipliers for each

1176 type of loss cost. If an insurer files to adopt a | oss cost

1177 nultiplier for a particular type of |1oss cost which is within 15

1178| percent of the nbst recent average | oss cost nultiplier

1179| published by the office for that particular type of | oss cost,

1180 the proposed | oss cost nultiplier shall be approved or

1181| disapproved within 30 days after its receipt. The first rate

1182 filing filed pursuant to this subsection may be submtted at any

1183| tine after the publication of the initial average | oss cost

1184 nultipliers.

1185 3. For all other rate filings made pursuant to this
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1186| subsection, a flex rate filing may not provide a rate change

1187| greater than 7 percent fromthe rate in effect at the tine of

1188 the flex rate filing. The first flex rate filing permtted by

1189| this subsection nmay be subnmitted at any tinme after the effective
1190| date of this act.

1191 4. Subsequent flex rate filings shall not be effective any

1192| sooner than 12 nonths after the effective dates of the previous
1193| flex rate filing.

1194 (i) Aflex rate filing nay not provide a rate that is

1195| excessive, inadequate, or unfairly discrimnatory.

1196 (j) The conmm ssion nay adopt rules or fornms necessary to

1197| inplenent this subsection.
1198 Section 23. Effective July 1, 2004, subsection (4) of
1199| section 627.351, Florida Statutes, is anended to read:

1200 627. 351 |Insurance risk apportionnent plans.--
1201 (4) MEDI CAL MALPRACTI CE RI SK APPORTI ONMENT. - -
1202 (a) The office shall, after consultation with insurers as

1203| set forth in paragraph (b), adopt a joint underwiting plan as
1204| set forth in paragraph (d). Additionally, effective July 1,

1205| 2004, the Joint Underwiting Associ ati on established pursuant to

1206| this subsection shall include a separate and di screte account,

1207| known as the Florida Patient's Conpensati on Fund Account, for

1208| the assets, liabilities, rights, and obligati ons and nenbers of

1209 the fund account created pursuant to s. 766. 105.

1210 (b) Entities licensed to issue casualty insurance as
1211| defined in s. 624.605(1)(b), (k), and (q) and self-insurers
1212| authorized to issue nedical nmalpractice insurance under s.

1213| 627.357 shall participate in the plan as set forth in paragraph

1214| (d) and shall be nenbers of a separate and discrete account
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1215 within the Joint Underwiting Association to be known as the

1216| Coverage Account. The policies, assets, liabilities, rights, and

1217| obligations of the Joint Underwiting Association as of June 30,

1218 2004, are transferred to the Coverage Account, effective July 1,

1219| 2004. In no instance shall the assets or revenues of the

1220 Coverage Account be used to satisfy or secure any debt,

1221| obligation, or expense of the Florida Patient's Conpensation

1222 Fund Account nor shall the assets or revenues of the Florida

1223| Patient's Conpensation Fund Account be used to satisfy or secure

1224 any debt, obligation, or expense of the Coverage Account.
1225 (c) The Coverage Account and Florida Patient's
1226| Conpensation Fund Account of the Joint Underwiting Association

1227| shall operate subject to the supervision and approval of a board
1228| of governors consisting of representatives of five of the

1229| insurers participating in the Coverage Account of the Joint

1230| Underwiting Association, an attorney to be naned by The Fl orida
1231| Bar, a physician to be naned by the Florida Medical Association,
1232| a dentist to be named by the Florida Dental Association, and a
1233| hospital representative to be naned by the Florida Hospital

1234| Association. The Chief Financial Oficer shall select the

1235| representatives of the five insurers. One insurer representative
1236| shall be selected fromrecomendati ons of the American |nsurance
1237| Association. One insurer representative shall be selected from
1238| recomendations of the Alliance of American Insurers. One

1239| insurer representative shall be selected fromrecomendations of
1240| the National Association of |Independent Insurers. Two insurer
1241| representatives shall be selected to represent insurers that are
1242| not affiliated with these associations. The board of governors

1243| shall choose, during the first nmeeting of the board after June

Page 43 of 92

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1265 2004
1244 30 of each year, one of its nenbers to serve as chair of the

1245| board and anot her nenber to serve as vice chair of the board.
1246| There shall be no liability on the part of, and no cause of

1247| action of any nature shall arise against, any nenber insurer,
1248| self-insurer, or its agents or enployees, the Joint Underwiting
1249| Association or its agents or enpl oyees, nenbers of the board of
1250 governors, or the office or its representatives for any action
1251| taken by themin the performance of their powers and duties

1252| wunder this subsection.

1253 (d) The plan shall provide coverage through the Coverage

1254| Account for clainms arising out of the rendering of, or failure
1255| to render, nedical care or services and, in the case of health
1256| care facilities, coverage for bodily injury or property danmage
1257| to the person or property of any patient arising out of the

1258| insured's activities, in appropriate policy forns for all health
1259| care providers as defined in paragraph (h). The Coverage Account
1260| provisions of the plan shall include, but shalH- not be limted
1261 to:

1262 1. Cdassifications of risks and rates for the Coverage

1263| Account which reflect past and prospective | oss and expense
1264| experience in different areas of practice and in different

1265| geographical areas. To assure that plan rates for the Coverage

1266| Account are adequate to pay clains and expenses, the Joint

1267| Underwriting Association shall devel op a nmeans of obtaining |oss
1268| and expense experience; and the plan shall file such experience,
1269 when available, with the office in sufficient detail to nake a
1270 determ nation of rate adequacy. Wthin 60 days after a rate

1271| filing, the office shall approve such rates or rate revisions as
1272| are fully supported by the filing. In addition to provisions for
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1273| clains and expenses, the ratemaking fornula may include a factor

1274 for projected clains trending and a margin for contingencies.

1275| The use of trend factors shall not be found to be inappropriate.

1276 2. A Coverage Account rating plan which reasonably

1277| recognizes the prior clains experience of insureds.

1278 3. Provisions as to Coverage Account rates for:

1279 a. Insureds who are retired or semretired.

1280 b. The estates of deceased insureds.

1281 c. Part-tinme professionals.

1282 4. Cover age Account protection in an anount not to exceed

1283| $250, 000 per claim $750,000 annual aggregate for health care
1284 | providers other than hospitals and in an anount not to exceed
1285| $1.5 million per claim $5 mllion annual aggregate for

1286| hospitals. Such coverage for health care providers other than
1287| hospitals shall be available as primry coverage and as excess
1288| coverage for the layer of coverage between the primary coverage
1289| and the total limts of $250,000 per claim $750,000 annual
1290| aggregate. The plan shall also provide tail coverage in these
1291| anounts to insureds whose cl ai ns- made coverage with anot her
1292| insurer or trust has or wll be termnated. Such tail coverage
1293| shall provide coverage for incidents that occurred during the
1294| cl ai nms-made policy period for which a claimis made after the
1295| policy period.

1296 5. A risk nanagenent programfor insureds of the

1297| associ ation Coverage Account. This program shall include, but

1298| not be limted to: investigation and anal ysis of frequency,
1299| severity, and causes of adverse or untoward nedical injuries;
1300| devel opnent of neasures to control these injuries; systematic

1301| reporting of nedical incidents; investigation and anal ysis of
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1302| patient conplaints; and auditing of association nenbers to

1303| assure inplenentation of this program The plan may refuse to
1304| insure any insured who refuses or fails to conply with the risk
1305| rmanagenent program i npl enented by the association. Prior to
1306| cancellation or refusal to renew an insured, the association
1307| shall provide the insured 60 days' notice of intent to cancel or
1308 nonrenew and shall further notify the insured of any action
1309| which nust be taken to be in conpliance with the risk managenent
1310| program

1311 (e) In the event an underwiting deficit exists in the

1312| Coverage Account for any policy year the plan is in effect, any

1313 surplus which has accrued from previous years and i s not

1314| projected within reasonable actuarial certainty to be needed for
1315| paynent of clains in the year the surplus arose shall be used to
1316| offset the deficit to the extent avail abl e.

1317 1. As to remmining deficit, except those relating to

1318| deficit assessnent coverage, each Coverage Account policyhol der

1319| shall pay to the association a prem um contingency assessnent
1320| not to exceed one-third of the prem um paynent paid by such
1321| policyholder to the association for that policy year. The
1322| association shall pay no further clains on any policy for the
1323| policyholder who fails to pay the prem um conti ngency

1324| assessnent.

1325 2. If there is any remaining deficit under the plan for

1326| the Coverage Account after maxi mum collection of the prem um

1327| contingency assessnent, such deficit shall be recovered fromthe

1328| conpanies participating in the plan Coverage Account in the

1329| proportion that the net direct prem uns of each such nmenber

1330 witten during the cal endar year imedi ately preceding the end
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1331| of the policy year for which there is a deficit assessnent bear

1332| to the aggregate net direct premuns witten in this state by
1333| all nenbers of the association. The term"prem uns” as used
1334| herein nmeans premuns for the Iines of insurance defined in s.
1335| 624.605(1)(b), (k), and (q), including premuns for such

1336| coverage issued under package policies.

1337 (f) The plan, for Coverage Account clains, shall provide

1338| for one or nore insurers able and willing to provide policy
1339| service through Iicensed resident agents and clains service on
1340| behalf of all other insurers participating in the plan. The plan

1341| shall also provide for Florida Patients' Conpensati on Fund

1342| Account clains to be serviced by the Joint Underwiting

1343| Association or through contracts with clains handling entities.

1344 In the event no insurer is able and willing to provide such
1345| services, the Joint Underwiting Association is authorized to
1346| performany and all such servi ces.

1347 (g Al books, records, docunents, or audits relating to
1348| the Joint Underwiting Association or its operation shall be
1349| open to public inspection, except that a claimfile in the
1350| possession of the Joint Underwiting Association is confidentia
1351| and exenpt fromthe provisions of s. 119.07(1) during the

1352| processing of that claim Any information contained in these
1353| files that identifies an injured person is confidential and

1354| exenpt fromthe provisions of s. 119.07(1).

1355 (h) For purposes of the Coverage Account As—usedinthis
1356| subsection:
1357 1. "Health care provider"” nmeans hospitals |icensed under

1358| chapter 395; physicians |icensed under chapter 458; osteopathic

1359| physicians |icensed under chapter 459; podiatric physicians
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1360| licensed under chapter 461; dentists |licensed under chapter 466;

1361| chiropractic physicians |icensed under chapter 460; naturopaths
1362| licensed under chapter 462; nurses |icensed under part | of

1363| chapter 464; m dw ves |icensed under chapter 467; clinical

1364| |aboratories registered under chapter 483; physician assistants
1365| licensed under chapter 458 or chapter 459; physical therapists
1366 and physical therapist assistants |icensed under chapter 486;
1367| health mai ntenance organi zations certificated under part | of
1368| chapter 641; anmbul atory surgical centers |icensed under chapter
1369| 395; other nedical facilities as defined in subparagraph 2.;
1370| bl ood banks, plasma centers, industrial clinics, and rena

1371| dialysis facilities; or professional associations, partnerships,
1372| corporations, joint ventures, or other associations for

1373| professional activity by health care providers.

1374 2. "Oher nedical facility" neans a facility the primry
1375| purpose of which is to provide hunman nedi cal diagnostic services
1376 or a facility providing nonsurgical human nedical treatnent, to
1377| which facility the patient is admtted and fromwhich facility
1378| the patient is discharged within the sanme worki ng day, and which
1379| facility is not part of a hospital. However, a facility existing
1380| for the primary purpose of performng term nations of pregnancy
1381| or an office maintained by a physician or dentist for the

1382| practice of nedicine shall not be construed to be an "ot her

1383| nedical facility."

1384 3. "Health care facility" means any hospital |icensed

1385| wunder chapter 395, heal th mai ntenance organi zation certificated
1386| wunder part | of chapter 641, anbul atory surgical center |icensed
1387| wunder chapter 395, or other nedical facility as defined in

1388| subparagraph 2.
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1389 (1) The manager of the plan or the manager's assistant is

1390 the agent for service of process for the plan.

1391 Section 24. Paragraph (h) of subsection (9) of section
1392| 627.476, Florida Statutes, is anmended to read:

1393 627.476 Standard Nonforfeiture Law for Life Insurance. --
1394 (9) CALCULATI ON OF ADJUSTED PREM UMS AND PRESENT VALUES
1395| FOR POLI CI ES | SSUED AFTER OPERATI VE DATE OF THI' S SUBSECTI ON. - -
1396 (h) Al adjusted prem uns and present values referred to
1397| in this section shall for all policies of ordinary insurance be

1398| calculated on the basis of the Comm ssioners' 1980 Standard
1399| Odinary Mortality Table or, at the election of the insurer for
1400 any one or nore specified plans of life insurance, the

1401| Conmm ssioners' 1980 Standard Ordinary Murtality Table with Ten-
1402| Year Select Moirtality Factors; shall for all policies of

1403| industrial insurance be calculated on the basis of the

1404| Conmm ssioners' 1961 Standard Industrial Mrtality Table; and
1405 shall for all policies issued in a particular cal endar year be
1406| calculated on the basis of a rate of interest not exceeding the
1407| nonforfeiture interest rate as defined in this subsection for
1408| policies issued in that cal endar year. However:

1409 1. At the option of the insurer, calculations for al

1410| policies issued in a particular cal endar year may be nade on the
1411| basis of a rate of interest not exceeding the nonforfeiture
1412| interest rate, as defined in this subsection, for policies

1413| issued in the inmmedi ately preceding cal endar year.

1414 2. Under any paid-up nonforfeiture benefit, including any
1415 paid-up dividend additions, any cash surrender val ue avail abl e,
1416| whether or not required by subsection (2), shall be cal cul ated

1417| on the basis of the nortality table and rate of interest used in
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1418| determ ning the anount of such paid-up nonforfeiture benefit and

1419| paid-up dividend additions, if any.

1420 3. An insurer may cal cul ate the anobunt of any guaranteed
1421| paid-up nonforfeiture benefit, including any paid-up additions
1422| wunder the policy, on the basis of an interest rate no | ower than
1423| that specified in the policy for calculating cash surrender

1424| val ues.

1425 4. In calculating the present value of any paid-up term
1426| insurance wth acconpanying pure endowrent, if any, offered as a
1427| nonforfeiture benefit, the rates of nortality assuned nmay be not
1428| nore than those shown in the Comm ssioners' 1980 Extended Term
1429| Insurance Table for policies of ordinary insurance and not nore
1430 than the Comm ssioners' 1961 Industrial Extended Term I nsurance
1431| Table for policies of industrial insurance.

1432 5. Inlieu of the nortality tables specified in this

1433| section, at the option of the insurance conpany and subject to
1434 rules adopted by the comm ssion, the insurance conpany nay

1435| substitute:

1436 a. The 1958 CSO or CET Snoker and Nonsnoker Mortality
1437| Tabl es, whichever is applicable, for policies issued on or after
1438| the operative date of this subsection and before January 1

1439| 1989;

1440 b. The 1980 CSO or CET Snoker and Nonsnoker Mortality
1441| Tabl es, whichever is applicable, for policies issued on or after
1442| the operative date of this subsection

1443 c. Anortality table that is a blend of the sex-distinct
1444 | 1980 CSO or CET nortality table standard, whichever is

1445| applicable, or a nortality table that is a blend of the sex-
1446| distinct 1980 CSO or CET snpoker and nonsnoker nortality table
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1447| standards, whichever is applicable, for policies that are

1448| subject to the United States Suprene Court decision in Arizona
1449| CGoverning Committee v. Norris to prevent unfair discrimnation
1450| in enploynment situations.

1451 6. Odinary nortality tables, adopted after 1980 by the

1452 | National Association of |Insurance Conm ssioners, adopted by rul e

1453| by the comm ssion for use in determ ning the m ni num

1454 nonforfeiture standard may be substituted for the Comm ssioners'
1455 1980 Standard Ordinary Mrtality Table with or without Ten-Year
1456| Select Mrtality Factors or for the Conm ssioners' 1980 Extended

1457| Term | nsurance Tabl e.

1458 7.6~ For insurance issued on a substandard basis, the
1459| calculation of any such adjusted prem uns and present val ues may
1460| be based on appropriate nodifications of the aforenentioned
1461| tables.

1462 Section 25. Subsection (2) of section 627.836, Florida
1463| Statutes, is anended to read:

1464 627.836 Licensee's books and records; reports. --

1465 (2) Each licensee shall annually, on or before March 1,
1466| file a report with the office giving such information as the
1467| office may require. The report shall be made under oath and in
1468 the form prescribed by the conm ssion and shall be acconpani ed
1469| by the annual report filing fee specified in s. 627.849. The
1470| office may make and publish annually an anal ysis and

1471| recapitulation of such reports. In addition, the office may
1472| require such additional regular or special reports as it my

1473| deem necessary. The commission nay by rule require all or part

1474 of the reports or filings required under this section to be

1475 submitted by electronic neans in a conputer-readable form
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1476| conpatible with an electronic data format specified by the

1477 commi SSi on.

1478 Section 26. Section 627.8401, Florida Statutes, is created
1479| to read:
1480 627.8401 Prohibited investnents and | oans.--A prem um

1481| finance conpany shall not directly or indirectly invest in or

1482| lend its funds upon the security of any note or other evidence

1483| of indebtedness of any director, officer, or controlling

1484 | stockhol der of the prem um fi nance conpany.
1485 Section 27. Subsection (5) of section 627.915, Florida

1486| Statutes, is anended to read:

1487 627.915 Insurer experience reporting.--
1488 (5) Any insurer or insurer group which does not wite at
1489| least 0.5 percent of the Florida market based on preni uns

1490 witten shall not have to file any report required by subsection
1491| (2) other than a report indicating its percentage of the market
1492| share. That percentage shall be cal cul ated by dividing the

1493| insurer's preceding year's euwr+rent premuns witten by the

1494| preceding year's total premuns witten in the state for that
1495| line of insurance.

1496 Section 28. Subsection (2) of section 627.943, Florida
1497| Statutes, is anended, and subsections (6) and (7) are added to
1498| said section, to read:

1499 627.943 Risk retention groups certified in Florida.--
1500 (2) Before it may offer insurance in any state, each risk
1501| retention group shall also submit for approval to the office a

1502| plan of operation or a feasibility study. The feasibility study

1503| shall be prepared by an i ndependent qualified actuary or an

1504 | independent certified public accountant and address narket
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1505 potential, nmarket penetration, narket conpetition, operating

1506| expenses, gross revenues, mninum capital and surpl us required,

1507| net incone, total assets and liabilities, cash flow and such

1508| other itens as the office may require. The study shall continue

1509| for the greater of 3 years or until the arrangenment has been

1510 projected to be profitable for 12 consecutive nonths. The study

1511| nust denpnstrate the financial ability of the fund to neet its

1512| clains and obligations and refl ect and support all prem um

1513| reserve, and other financial requirenents with which the risk

1514| retention group nust conply. Before additional |ines of

1515| liability insurance are offered in this or any other state
1516 approval shall be obtained fromthe office.
1517 (6) Donestic risk retention groups shall periodically

1518| wupdate the feasibility study required pursuant to s. 627.943(2),

1519| if requested by the office.

1520 (7) An application for a donestic risk retention group

1521| certificate of authority may be exenpted fromthe requirenents
1522| of ss. 624.407 and 624. 408 upon the determ nation by the office
1523| that the feasibility study required pursuant to subsection (2)

1524| adequately addresses mninum capital and surplus. Prior to such

1525 an exenption, the office nay contract with an i ndependent expert

1526| to the review the feasibility study. In naking the

1527| determination, the office shall consider:

1528 (a) The applicant's |ine of business.

1529 (b) The applicant's busi ness plan, including premnm um
1530| vol une.

1531 (c) The applicant's scope of coverage and coverage limts.
1532 (d) Oher relevant factors.
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1533 Section 29. Effective January 1, 2005, subsection (1) of
1534| section 628.071, Florida Statutes, is anmended to read:
1535 628.071 G anting, denial of permt.--
1536 (1) The office shall expeditiously exam ne and investigate

1537| the application for a permt as referred to in s. 628.051. If
1538| the office finds that:

1539 (a) The application is conplete;

1540 (b) The docunments therewith filed are in conpliance with
1541 |aw

1542 (c) None of the stockhol ders, organizers, incorporators,

1543| subscribers, and other persons who directly or indirectly

1544 | exercise or have the ability to exercise effective control of
1545| the proposed insurer or who will be involved in its managenent
1546| have been found guilty of, or have pleaded guilty or nolo

1547| contendere to, a felony or a crine punishable by inprisonnent of
1548| 1 year or nore under the law of the United States or any state
1549 thereof, or under the | aw of any other country, which involves
1550| noral turpitude, without regard to whether a judgnment of

1551| conviction has been entered by the court having jurisdiction of
1552| such cases;

1553 (d) The proposed financial structure is adequate; and
1554 (e) Al stockhol ders, organi zers, incorporators,

1555| subscribers, and other persons who directly or indirectly

1556| exercise or have the ability to exercise effective control of
1557| the proposed insurer or who will be involved in managenent of
1558| the proposed insurer possess the financial standing and business

1559 experience to forman insurer; and
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1560 (f) The applicant, if a donestic stock or nutual insurer,

1561| has denpnstrated the ability to conply with s. 628.072 and rul es

1562 adopted under such section
1563
1564| the office i+ shall issue to the applicant a permt to formthe

1565| proposed insurer

1566 Section 30. Effective January 1, 2005, section 628.072,
1567| Florida Statutes, is created to read:

1568 628. 072 Donestic insurers, corporate good governance.- —
1569 (1) Each donestic stock or donestic nutual insurer shal

1570 establish and nmintain corporate good governance practices as a

1571| condition to obtain or retain a certificate of authority.

1572 (2) Each donestic stock or donestic nutual insurer shal

1573 annually denpnstrate to the office adherence to the requirenents

1574| of this section. The net hod of denobnstration shall be on a form

1575 or in accordance with rul es adopted by the conm ssion.

1576 (3) A publicly traded donestic stock insurer, in |lieu of

1577 conplying with subsection (4), may satisfy the requirenents of

1578 this section by denonstrating conpliance with the applicable
1579| provisions of 15 U S.C. s. 7201

1580 (4) The conm ssion shall adopt rules providing for

1581| corporate good governance practices to be nmet by all donestic

1582| insurers. In adopting the rules, the comm ssion shall consider:
1583 (a) Practices which avoid fraud.
1584 (b) Corporate accountability and transparency with respect

1585 to the fiduciary responsibilities of officers and board of
1586 directors.
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1587 (c) Controls with respect to insurer operations and ot her

1588| managenent practices to avoid waste or m suse of the insurer's
1589 | assets.

1590 (d) Wth respect to corporate directors:

1591 1. Requiring board neetings at |east quarterly or nore

1592 frequently as prudent.

1593 2. Requiring the insurer to have at | east one independent
1594| director.
1595 3. Requiring the board of directors to review and approve

1596 mnutes of any audit conmttee, with the board s revi ew and

1597 approval being reflected in board' s m nutes.

1598 (e) Wth respect to nmnagenent:

1599 1. Requiring a witten code of ethics and conduct

1600 addressing director and officer conflicts of interest and

1601| corporate, director, and officer conpliance with | aws and rul es.

1602 2. Requiring approval by the corporate chief executive

1603| officer and chief financial officer of all annual and quarterly

1604| financial reports, attesting that he or she reviewed the report,

1605 that to the best of his or her know edge the report fairly

1606| represents the financial condition of the insurer, and that the

1607 financial statenents do not, to the officer's best know edge,

1608| contain a m sstatenent of material fact or om ssion of materi al
1609| fact.
1610 (f) Wth respect to the corporate audit conmttee:

1611 1. Requiring that the audit conmttee chair have

1612 accounting or financial managenent experience.

1613 2. Requiring that the audit conmttee nenbers be

1614| financially literate.

Page 56 of 92

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1265 2004
1615 3. Requiring that the audit committee neet at | east

1616| quarterly, and nore frequently as prudent.

1617 4. Prohibiting paynents by the insurer to any audit

1618 conmittee nenber except for services on the board and audit

1619| conmmittee.

1620 5. Requiring an audit commttee charter and specifying

1621| requirenents therefore.

1622 6. Requiring, with respect to the audit conmmttee, that
1623| the committee nust:

1624 a. Approve all related party transactions.

1625 b. Meet in executive session regularly and as often as
1626| prudent.

1627 c. Oversee the internal audit functions, including

1628| reporting and personnel nmatters.

1629 d. Oversee performance eval uati ons and conpensati on of the
1630 internal audit director
1631 e. Oversee the outside auditor, including reconmmendi ng the

1632| firm evaluating the auditor's perfornmance; and the rotation of

1633 the senior audit personnel.

1634 f. Oversee the financial reporting process.

1635 g. Certify in correspondence to the office and signed by

1636| all the audit conmttee nenbers that they have revi ewed the

1637 financials and, to the best of their know edge, quarterly and

1638| annual financial statenments submtted to the office contain no

1639| material om ssions or inaccuracies and reflect no questionabl e

1640 accounting practices, the frequency of such certification to be

1641| governed by rule of the conm ssi on.

1642 (g0 Wth respect to an outside auditor, requiring:
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1643 1. That the outside auditor report directly to the audit

1644| conmittee or to the full board if there is no audit commttee,

1645| in which case, the board shall act as the audit commttee and

1646 neet all requirenents of the audit conmttee as set forth by

1647| rule of the comm ssion.

1648 2. That outside firns provide a concurring or second

1649| partner review of audit reports

1650 3. That outside auditors should limt their non-audit

1651| services to a client to avoid conflicts.

1652 (h) Wth respect to audit reports, requiring that the

1653 outside audit report describe the extent of testing of internal
1654 controls.

1655 (i) Requiring the insurer to establish an internal audit

1656| function either in house or outside that is i ndependent fromthe

1657| regul ar outside auditor.

1658 (j) Requiring the insurer to establish internal policies

1659| and procedures that encourage enployees to conme forward with

1660| allegations of m sconduct without fear of retribution.

1661 (k) Requiring other procedures that provide substantially

1662| equival ent safeguards as those specified within this subsection

1663| standards where appropriate to operate in lieu thereof.
1664
1665| In adopting the rules, the comm ssion shall consider the

1666| corporate good governance practices set forth in 15 U. S. C s.

1667| 7201 to the degree such practices nmay be applied to nutual

1668 donestic insurers or publicly traded or closely held stock

1669| donestic insurers; provided, a rule which is applicable to a

1670 publicly traded donestic stock insurer may not conflict with the
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1671| provisions of 15 U S.C. s. 7201. The conmi ssi on may adopt forns

1672| necessary to inplenent this section.

1673 Section 31. Subsections (2), (3), and (4) of section
1674| 628.371, Florida Statutes, are anended to read:

1675 628. 371 Dividends to stockhol ders. --

1676 (2)(a) No donestic insurer shall pay any extraordinary

1677| dividend or nake any other extraordinary distribution to its

1678| shareholders until 30 days after the office has received notice

1679| of the declaration of such dividend or distribution and has not

1680 within that period di sapproved the paynent, or until the office

1681| has approved the paynent within the 30 day peri od.

1682 (b) For purposes of this section, an extraordi nary

1683| dividend or distribution includes any dividend or distribution

1684 of cash or other property whose fair nmarket value, together with

1685| that of other dividends or distributions nade within the

1686| preceding 12 nonths, exceeds the | esser of:

1687 1. Ten percent of the insurer's surplus as regards

1688| policyholders as of the date of the npbst recent quarterly

1689| statenent filed with the office; or

1690 2. The net gain fromoperations of the insurer, if the

1691| insurer is alife insurer, or the net incone of the insurer, if

1692| the insurer is not a life insurer, not including realized

1693| capital gains, for the 12 nonth period ending the 31st day of

1694 | Decenber next preceding, but shall not include pro rata

1695| distributions of any class of the insurer's own securities.

1696 (c) In determ ning whether a dividend or distribution is

1697| extraordinary, an insurer other than a |life insurer may carry

1698 forward net inconme fromthe previous 2 cal endar years that has

1699 not al ready been paid out as dividends. This carryforward shal
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1700 be conputed by taking the net incone fromthe second and third

1701| preceding cal endar years, not including realized capital gains,

1702| less dividends paid in the second and i nmedi ately precedi ng

1703| cal endar years.

1704 (d) Notw thstandi ng any ot her provision of |aw, an insurer

1705 may declare an extraordinary dividend or distribution which is

1706| conditional upon the approval of the office, and the declaration

1707| shall confer no rights upon shareholders until:

1708 1. The office has approved the paynent of the dividend or
1709| distribution; or
1710 2. The office has not di sapproved paynment within the 30-

1711| day period pursuant to paragraph (a). bBw-dendpayrents—or
1712 . . . Iy . o

1713
1714
1715
1716
1717
1718
1719
1720
1721
1722
1723
1724
1725
1726
1727
1728
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1729 v i :

1730
1731
1732
1733
1734
1735
1736
1737
1738
1739
1740
1741
1742
1743
1744
1745
1746
1747
1748
1749| reguired -statutory-surplus—asto-policyholders—

1750 (3)4 The office shall not approve a dividend or

1751| distribution in excess of the maxi mum anount allowed in

1752| subsection (1) unless the office—econsideringthefollowing
1753| #aetorss—it determnes that the distribution or dividend would

1754| not jeopardize the financial condition of the insurer, based

1755| wupon a review of the followi ng factors:
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1756 (a) The liquidity, quality, and diversification of the

1757| insurer's assets and the effect on its ability to neet its
1758| obligations.

1759 (b) Reduction of investnent portfolio and investnent
1760 incone.

1761 (c) Effects on the witten premumto surplus ratios as

1762| required by the Florida I nsurance Code.

1763 (d) Industrywi de financial conditions.

1764 (e) Prior dividend distributions of the insurer.

1765 (f) Wether the dividend is only a "pass-through" dividend
1766| froma subsidiary of the insurer

1767 (g) R sk-based capital of the insurer

1768 (h) Any other relevant factor.

1769 Section 32. Subsection (2) of section 628.461, Florida
1770| Statutes, is amended to read:

1771 628. 461 Acquisition of controlling stock. --

1772 (2) This section does not apply to any acqui sition of

1773| voting securities of a donestic stock insurer or of a

1774| controlling conpany by any person who, on July 1, 1976, is the
1775| owner of a mpjority of such voting securities or who, on or
1776| after July 1, 1976, becones the owner of a nmgjority of such
1777 voting securities wwth the approval of the office pursuant to

1778 this section. Further, the provisions of this section shall not

1779 apply to a change of ownership of a donmestic insurer resulting

1780| from changes within an i nsurance hol di ng conpany of which the

1781| insurer is a nmenber, provided the insurer establishes that no

1782 new person or entity will have the ability to influence or

1783| control the activities of the insurer and that the

1784| reorganization will not result in any changes in the officers,
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1785 directors, or business plan of the donestic insurer.

1786 Section 33. Subsection (3) of section 628.4615, Florida

1787| Statutes, is anended to read:

1788 628. 4615 Specialty insurers; acquisition of controlling
1789| stock, ownership interest, assets, or control; nerger or

1790| consolidation.--

1791 (3) This section does not apply to any acquisition of

1792| voting securities or ownership interest of a specialty insurer
1793| or of a controlling conpany by any person who, on July 9, 1986,
1794| is the owner of a majority of such voting securities or

1795| ownership interest or who, on or after July 9, 1986, becones the
1796 owner of a mpjority of such voting securities or ownership

1797| interest with the approval of the office pursuant to this

1798| section. Further, the provisions of this section shall not apply

1799| to a change of ownership of a specialty insurer resulting from

1800 changes within a hol ding conpany of which the specialty insurer

1801| is a nenber, provided the specialty insurer establishes that no

1802| new person or entity will have the ability to influence or

1803| control the activities of the specialty insurer and that the

1804| reorganization will not result in any changes in the officers,

1805 directors, or business plan of the specialty insurer.
1806 Section 34. Subsection (1) of section 628.709, Florida
1807| Statutes, is anended to read:

1808 628. 709 Formation of a mutual insurance hol di ng conpany. - -
1809 (1) A donestic nmutual insurance conpany—ether—than—a
1810| putuvaldnsurer—thatissued-assessable policies—as—amutual

1811 | | which_held T ﬁ hor | : i

1812 eA—Juy—1—1997- may, pursuant to a plan of reorganization,
1813| reorganize as a nmutual insurance hol di ng conpany systemt hat
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1814| nust consist of a nutual insurance hol di ng conpany and one or

1815 nore controlled subsidiaries and which nay consi st of one or
1816| nore intermedi ate stock hol di ng conpani es and ot her

1817| subsidiaries. The reorgani zation nay be effected by the

1818| organi zation of one or nore conpani es, anmendnment or restatenent
1819| of the articles of incorporation and bylaws of one or nore

1820| conpanies, transfer of assets and liabilities anong two or nore
1821| conpanies, issuance, acquisition or transfer of capital stock of
1822| one or nore conpani es, or nerger or consolidation of two or nore
1823| conpanies. On and after the effective date of a plan of

1824| reorgani zation, the nutual insurance hol ding conpany shall at
1825 all tinmes have the power, directly or indirectly, to cast at
1826| least a majority of the votes for the election of the board of
1827| directors of each controlled subsidiary and any internediate

1828| stock hol di ng conpany.

1829 Section 35. Section 634.042, Florida Statutes, is created
1830| to read:
1831 634.042 Prohibited i nvestnents and | oans. --A notor vehicle

1832| service agreenent conpany shall not directly or indirectly

1833| invest in or lend its funds upon the security of any note or

1834| other evidence of indebtedness of any director, officer, or

1835| controlling stockhol der of the notor vehicle service agreenent
1836| conpany.

1837 Section 36. Section 634.3076, Florida Statutes, is created
1838| to read:
1839 634.3076 Prohibited i nvestnents and | oans. --A hone

1840| warranty association shall not directly or indirectly invest in

1841| or lend its funds upon the security of any note or other

1842| evidence of indebtedness of any director.
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1843 Section 37. Section 634.4062, Florida Statutes, is created
1844| to read:
1845 634. 4062 Prohibited i nvestnents and | oans. -- A service

1846 warranty association shall not directly or indirectly invest in

1847| or lend its funds upon the security of any note or other

1848| evidence of indebtedness of any director, officer, or

1849| controlling stockhol der of the service warranty associ ati on.

1850 Section 38. Section 636.043, Florida Statutes, is anended
1851| to read:

1852 (Substantial rewordi ng of section. See s.

1853 636. 043, Florida Statutes, for present text.)

1854 636. 043 Annual, quarterly, and m scel | aneous reports.- -
1855 (1) Every prepaid limted health service organi zati on
1856| shall, annually within 3 nonths after the end of the cal endar

1857 year, or within an extension of tine therefore as the office,

1858 for good cause, nay grant, in a formprescribed by the

1859| commission, file a report with the office, verified by the oath

1860| of two officers of the corporation, or if not a corporation, of

1861 two persons who are principal nanagi ng directors of the

1862| organization, or if not a corporation, of two persons who are

1863| principal nanaging directors of the affairs of the organi zati on,

1864| properly notarized, showng its condition on the |ast day of the

1865 immedi ately preceding reporting period. Such report shal
1866 include:
1867 (a) A financial statenent of the prepaid limted health

1868| service, organi zation filed by electronic neans in a conputer-

1869| readable formusing a format acceptable to the office.

1870 (b) A financial statenent of the prepaid |linmted health

1871| service organization filed on forns acceptable to the office.
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1872 (c) An audited financial statenment of the prepaid |imted

1873| health service organization, including its bal ance sheet and a

1874| statenent of operations for the preceding year certified by an

1875| independent certified public accountant, prepared in accordance

1876 with statutory accounting principles.

1877 (d) The nunber of prepaid limted health service contracts

1878| issued and outstanding and the nunber of prepaid |[imted health

1879| service organi zation contracts term nated.

1880 (e) The nunber and anpbunt of damage clains for nedica

1881 injury initiated against the prepaid |imted health service

1882| organi zation and any of the providers engaged by the

1883| organi zation during the reporting year, broken down into cl ai ns

1884 with and without formal |egal process, and the disposition, if

1885 any, of each such claim
1886 (f) An actuarial certification that:

1887 1. The prepaid |[imted health service organi zation is

1888| actuarially sound, which certification shall consider the rates,

1889| benefits, and expenses of, and any other funds available for the

1890 paynment of obligations of, the organization.

1891 2. The rates being charged or to be charged are

1892| actuarially adequate to the end of the period for which rates

1893| have been guar ant eed.

1894 3. Incurred but not reported clains and clains reported

1895 but not fully paid have been adequately provided for.

1896 4. The prepaid limted health service organi zati on has

1897 | adequately provided for all obligations required by s.
1898| 641.35(3)(a).
1899 (g) A report prepared by the certified public accountant

1900 and filed with the office describing any nateri al weaknesses in
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1901| the prepaid linmted health service organization's interna

1902| control structure as noted by the certified public accountant

1903| during the audit. The report nust be filed with the annua

1904| audited financial report as required in paragraph (c). The

1905 prepaid limted health service organi zati on shall provide a

1906| description of renedial actions taken or proposed to correct

1907 mat eri al weaknesses, if the actions are not described in the

1908| independent certified public accountant's report.

1909 (h) Such other information relating to the performance of

1910| prepaid limted health service organi zations as is required by

1911| the conmi ssion or office.

1912 (2) The office nay require updates of the actuari al

1913| certification as to a particular prepaid limted health service

1914| organization if the office has reasonabl e cause to believe that

1915 such reserves are understated to the extent of naterially

1916 msstating the financial position of the prepaid |imted health

1917| service organi zati on. Workpapers in support of the statenent of

1918| the updated actuarial certification nust be provided to the

1919 office upon request.

1920 (3) Every prepaid limted health service organi zation

1921| shall file quarterly, for the first three cal endar quarters of

1922| each year, an unaudited financial statenent of the organi zation

1923| as described in paragraphs (1)(a) and (b). The statenent for the
1924| quarter ending March 31 shall be filed on or before May 15, the
1925| statenent for the quarter ending June 30 shall be filed on or

1926| before August 15, and the statenment for the quarter ending
1927| Septenber 30 shall be filed on or before Novenber 15. The
1928 quarterly report shall be verified by the oath of two officers

1929 of the organization, properly notarized.
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1930 (4) Any prepaid |imted health service organi zation that

1931| neglects to file an annual report or quarterly report in the

1932 formand within the tinme required by this section shall forfeit
1933| up to $1,000 for each day for the first 10 days during which the
1934| neglect continues and shall forfeit up to $2,000 for each day

1935| after the first 10 days during which the negl ect continues and,

1936| wupon notice by the office to that effect, the organi zation's

1937| authority to enroll new subscribers or to do business in this

1938| state shall cease while such default conti nues. The office shal

1939| deposit all sunms collected by it under this section to the

1940( credit of the Insurance Regulatory Trust Fund. The office shall
1941| not collect nore than $100, 000 for each report.
1942 (5 Each authorized prepaid limted health service

1943| organi zation shall retain an i ndependent certified public

1944| accountant, referred to in this subsection as "accountant,"” who

1945 agrees by witten contract with the prepaid linmted health

1946| service organization to conply with the provisions of this part.

1947 (a) The accountant shall provide to the prepaid |imted

1948| health service organization audited financial statenents

1949 consistent with this part.

1950 (b) Any determ nation by the accountant that the prepaid

1951| limted health service organi zati on does not neet m ni num

1952| surplus requirenents as set forth in this part shall be stated

1953 by the accountant, in witing, in the audited financial
1954 | statenent.

1955 (c) The conpl eted work papers and any written

1956| communi cati ons between the accountant firmand the prepaid

1957 limted health service organization relating to the audit of the

1958| prepaid linmted health service organi zati on shall be nade
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1959 available for review on a visual -i nspection-only basis by the

1960| office at the offices of the prepaid limted health service

1961 organi zation, at the office, or at any ot her reasonabl e place as

1962 nutually agreed between the office and the prepaid limted

1963| health service organi zation. The accountant nust retain for

1964 review the work papers and witten communi cations for a period

1965| of not |less than 6 years.

1966 (d) The accountant shall provide to the office a witten

1967 report describing material weaknesses in the prepaid linted

1968| health service organi zation's internal control structure as
1969 noted during the audit.

1970 (6) To facilitate uniformty in financial statenents and

1971| analysis by the office, the conm ssion nmay by rul e adopt the

1972 formfor financial statenments of a prepaid limted health

1973| service organi zation, including supplenents, as approved by the

1974| National Association of |Insurance Conm ssioners in 2004 and may

1975| adopt subsegquent anendnents to such formif the net hodol ogy

1976 renmanins substantially consistent. The conm ssion may by rule

1977 require each prepaid linmted health service organization to

1978| submt to the office all or part of the infornmation contained in

1979 the annual statenent in a conputer-readable formconpatible with

1980| the electronic data processing system specified by the office.

1981 (7) In addition to information required and furnished in

1982| connection with its annual or quarterly statenents, the prepaid

1983 limted health service organi zation shall furnish to the office

1984| as soon as reasonably possible such information as to its

1985| material transactions which, in the office's opinion, may have a

1986 material adverse effect on the prepaid limted health service

1987| organization's financial condition, as the office requests in
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1988 witing. Al such information furnished pursuant to the office's

1989| request nust be verified by the oath of two executive officers

1990| of the prepaid |limted health service organi zati on

1991 (8) Each prepaid limted health service organi zati on shal

1992| file one copy of its annual statenent convention blank in

1993| electronic form along with such additional filings as

1994| prescribed by the comm ssion for the precedi ng cal endar year or

1995 quarter, with the National Association of |nsurance

1996 Conmi ssioners. Each prepaid |linmted health service organi zati on

1997| shall pay fees assessed by the National Association of |Insurance

1998 Conm ssioners to cover costs associated with the filing and

1999| analysis of the docunents by the National Association of

2000 | nsurance Conm SsSi oners.

2001 (9) The office may require nonthly reports if the

2002| financial condition of the prepaid limted health service

2003| organization has deteriorated from previous periods or if the

2004| financial condition of the organization is such that it nay be

2005| hazardous to subscribers if not nonitored nore frequently.

2006 Section 39. Effective January 1, 2005, subsection (10) is
2007| added to section 641.22, Florida Statutes, to read:

2008 641. 22 |ssuance of certificate of authority.--The office
2009| shall issue a certificate of authority to any entity filing a

2010| conpleted application in conformty with s. 641.21, upon paynent
2011| of the prescribed fees and upon the office's being satisfied
2012| that:

2013 (10) The health nmi ntenance organi zati on has denonstrat ed

2014| that it will neet the applicable requirenments of ss. 641. 30(6)
2015| and 628.072.
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2016 Section 40. Effective January 1, 2005, paragraph (f) is

2017| added to subsection (2) of section 641.23, Florida Statutes, to
2018| read:

2019 641. 23 Revocation or cancellation of certificate of

2020| authority; suspension of enrollnment of new subscribers; terns of
2021| suspension.--

2022 (2) The office may suspend the authority of a health

2023| maintenance organi zation to enroll new subscribers or revoke any
2024| certificate issued to a health maintenance organi zati on, or

2025| order conpliance within 30 days, if it finds that any of the

2026| foll ow ng conditions exists:

2027 (f) That the organi zation has failed to neet and nmintain
2028| the applicable requirenents of ss. 641.30(6) and 628.072.

2029 Section 41. Subsection (1) of section 641.27, Florida
2030| Statutes, is anmended to read

2031 641. 27 Exam nation by the office departwent. --

2032 (1) The office shall exam ne the affairs, transactions,

2033| accounts, business records, and assets of any heal th mai ntenance
2034| organization as often as it deens it expedient for the

2035| protection of the people of this state, but not less frequently

2036| than once every 5 3 years. latieuv—of wnwakingi+ts—ownfinancial
2037 . Lot g o I L fied

2038| publicaccountant' s auditreport prepared-on-a-statutory

2039| accounting—basis—consistent—with-thispart— However, except when
2040| the nedical records are requested and copies furnished pursuant
2041| to s. 456.057, nedical records of individuals and records of
2042| physicians providing service under contract to the health

2043| nmaintenance organi zati on shall not be subject to audit, although

2044| they may be subject to subpoena by court order upon a show ng of
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2045| good cause. For the purpose of exam nations, the office may

2046| adm nister oaths to and exam ne the officers and agents of a
2047| health mai ntenance organi zati on concerning its business and

2048| affairs. The exam nati on of each heal th nai nt enance organi zati on
2049| by the office shall be subject to the sane terns and conditions
2050| as apply to insurers under chapter 624. la—no—event—shalt

2051 ' i i
2052| Z1-yearperiod— Any rehabilitation, |iquidation, conservation, or

2053| dissolution of a health naintenance organi zation shall be

2054| conducted under the supervision of the departnent, which shal
2055| have all power with respect thereto granted to it under the | aws
2056| governing the rehabilitation, |iquidation, reorganization,

2057| conservation, or dissolution of life insurance conpani es.

2058 Section 42. Effective January 1, 2005, subsection (6) is
2059| added to section 641.30, Florida Statutes, to read:

2060 641.30 Construction and relationship to other |aws.--

2061 (6) Each health mai ntenance organi zation shall conply with

2062| the applicable provisions of s. 628.072 and rul es adopted under

2063| such section. Applicability shall be based on the organi zati onal

2064| structure of the health nmai ntenance organi zation
2065 Section 43. Subsection (3) of section 641.409, Florida

2066| Statutes, is renunbered as subsection (4) and anended, and a new

2067| subsection (3) is added to said section, to read:

2068 641. 409 |nsolvency protection.--

2069 (3) Inlieu of the surety bond required under paragraph
2070| (1)(b), the prepaid health clinic may deposit with the office

2071| the anmpbunt determ ned in subsection (2). The deposit shall not

2072| be considered as an adntted asset in determning the statutory

2073| financial condition of the prepaid health clinic. The deposit
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2074| shall be released to the prepaid health clinic if replaced by a

2075| surety bond that neets the requirenents of subsection (2).

2076 (4)3)> Every prepaid health clinic shall deposit with the
2077| departnent a cash deposit in the anmount of $50,000 $30,000 to
2078| guarantee that the obligations to the subscribers wll be

2079| perforned.

2080 Section 44. Subsection (9) is added to section 651. 026,
2081| Florida Statutes, to read:

2082 651. 026 Annual reports.--

2083 (9) The commission may by rule require all or part of the

2084| reports or filings required under this section to be submtted

2085 by an a conputer-readable formconpatible with an el ectronic

2086| data fornmat specified by the comm ssion.

2087 Section 45. Section 651.0261, Florida Statutes, is anended
2088| to read:
2089 651. 0261 Quarterly statenents.--I1f the office finds,

2090| pursuant to rules of the conm ssion, that such information is
2091| needed to properly nmonitor the financial condition of a provider
2092| or facility or is otherwise needed to protect the public

2093| interest, the office may require the provider to file, within 45
2094| days after the end of each fiscal quarter, a quarterly unaudited
2095| financial statenent of the provider or of the facility in the

2096| form prescribed by the conm ssion by rule. The conm ssion may by

2097| rule require all or part of the reports or filings required

2098| wunder this section to be submtted by an a conputer-readabl e

2099| formconpatible with an electronic data format specified by the

2100| commi ssi on.
2101 Section 46. Section 651.0265, Florida Statutes, is created
2102| to read:
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2103 651. 0265 Prohi bited investnents and | oans.-- A provi der

2104| shall not directly or indirectly invest in or lend its funds

2105| upon the security of any note or other evidence of indebtedness

2106| of any director, officer, or controlling stockhol der of the

2107 provi der.

2108 Section 47. Paragraph (a) of subsection (1) of section
2109| 651.033, Florida Statutes, is anended to read:

2110 651. 033 Escrow accounts. --

2111 (1) Wen funds are required to be deposited in an escrow

2112| account pursuant to s. 651.022, s. 651.023, s. 651.035, or s.
2113| 651.055:

2114 (a) The escrow account shall be established in a federa
2115| or state chartered H-eo+rida bank, H-erida savings and | oan

2116| association, or Ferida trust conmpany having a physical presence

2117| and doing business in this state and otherw se acceptable to the

2118| office or on deposit with the department; and the funds

2119| deposited therein shall be kept and maintained in an account
2120| separate and apart fromthe provider's business accounts.

2121 Section 48. Effective July 1, 2004, paragraph (a) of

2122| subsection (1), paragraphs (b) and (c) of subsection (2), and
2123| subsection (3) of section 766.105, Florida Statutes, are anended
2124| to read:

2125 766.105 Florida Patient's Conpensation Fund. --

2126 (1) DEFINITIONS. --The followi ng definitions apply in the
2127| interpretation and enforcenent of this section:

2128 (a) The term "fund" neans the Florida Patient's

2129| Conpensation Fund Account within the nedical nal practice risk

2130| apportionnent plan adopted pursuant to s. 627.351(4). The fund

2131| account is not a state agency, board, or commi ssion. However,
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2132| for the purposes of s. 199.183(1) only, the fund account shall

2133| be considered a political subdivision of this state.

2134 (2) COVERAGE. - -

2135 (b) Wenever a cl aimcovered under subsection (3) results
2136| in a settlement or judgnent against a health care provider, the
2137| fund shall pay to the extent of its coverage if the health care
2138| provider has paid the fees and any assessnents required pursuant
2139| to subsection (3) for the year in which the incident occurred
2140| for which the claimis filed, provides an adequate defense for
2141| the fund, and pays the initial amount of the claimup to the
2142| applicable amount set forth in paragraph (f) or the maxi nmum
2143| limt of the underlying coverage nmai ntained by the health care
2144| provider on the date when the incident occurred for which the
2145| claimis filed, whichever is greater. Coverages for such clains
2146| shall be provided on an occurrence basis by the fund

2147| independently for each fiscal year, such fiscal year to run from
2148| January 1 to Decenber 31. The fund nmay al so provi de coverages
2149| for portions of each fiscal year. The limts of such coverage

2150| afforded by the fund for each health care provider other than a

2151| hospital may not exceed the total limts for both entry |evel
2152| and fund coverage of $1 mllion per claimwith a $3 million
2153| annual aggregate, or $2 million per claimwith a $4 mllion

2154| annual aggregate, as selected by the health care provider. In
2155| the case of coverage for a hospital, the Iimt of coverage

2156| afforded by the fund may not exceed the total limts for both
2157| entry level and fund coverage of $2.5 million per claimwth no
2158| annual aggregate. The health care provider is responsible for
2159| the paynent of any anmobunt of a claimin excess of the el ected

2160| |imt. The fund is not responsible for the paynent of punitive
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damages awarded for actual or direct negligence of the health
care provider nenber. The health care provider shall have the
sanme responsibility for punitive danages it would have if it
were not a nenber of the fund. A health care provider may have
t he necessary funds avail abl e for paynent when due or may
provi de underlying financial responsibility by one of the
foll ow ng net hods:

1. A bond purchased froma |licensed surety conpany, which
bond is in the applicable amount set forth in paragraph (f) per
claimand 3 tines the applicable per-claimlimt in the
aggregate per year, plus an additional amount which is
sufficient to neet clains defense and expenses; however, a total
bond anmount for all years equal to reserved | oss and expense
anounts for known cases plus 3 tinmes the applicabl e amunt set
forth in paragraph (f) plus $45,000 shall be the maxi num bond
anount required;

2. An adequate escrow account in the applicable anbunt set
forth in paragraph (f) per claimand 3 tines the per-claimlimt
in the aggregate per year, plus an additional anmount which is
sufficient to neet clains defense and expenses; however, a total
escrow account for all years equal to reserved | oss and expense
anmounts for known cases plus 3 tines the applicable anbunt set
forth in paragraph (f) plus $45,000 shall be the maxi num escrow
anount required;

3. Medical malpractice insurance in the applicable anmount
set forth in paragraph (f) or nore per claimfroma private
insurer or the Coverage Account of the Joint Underwriting
Associ ation established under s. 627.351(4); or

Page 76 of 92

CODING: Words stricken are deletions; words underlined are additions.




F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1265 2004
2189 4. Self-insurance as provided in s. 627.357, providing

2190| coverage in the applicable anmount set forth in paragraph (f) or
2191| nore per claimand 3 tinmes the applicable per-claimlimt in the
2192| aggregate per year

2193 (c) Any hospital that can neet one of the follow ng

2194| provisions for denonstrating financial responsibility to pay
2195| clains and costs ancillary thereto arising out of the rendering
2196| of or failure to render nedical care or services and for bodily
2197| injury or property damage to the person or property of any

2198| patient arising out of the activities of the hospital in this

2199| state or arising out of the activities of covered individuals

2200| listed in paragraph (e) is not required to participate in the
2201| fund:
2202 1. Post bond in an anount equivalent to $10,000 per claim

2203| for each hospital bed in such hospital, not to exceed a $2.5
2204| mllion annual aggregate.
2205 2. Establish an escrow account in an anount equivalent to

2206| $10,000 per claimfor each hospital bed in such hospital, not to

2207| exceed a $2.5 mllion annual aggregate, to the satisfaction of
2208| the Agency for Health Care Adm nistration.
2209 3. ntain professional liability coverage in an anmount

2210| equivalent to $10,000 or nore per claimfor each bed in such

2211| hospital froma private insurer, fromthe Coverage Account of

2212| the Joint Underwiting Association established under s.

2213| 627.351(4), or through a plan of self-insurance as provided in
2214| s. 627.357. However, no hospital may be required to obtain such
2215| coverage in an anmount exceeding a $2.5 million annual aggregate.
2216 (3) THE FUND ACCOUNT. - -
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2217 (a) Purposes. --The Fhereis—createda"Florida Patient's

2218| Conpensation Fund," originally created by this section, shall
2219| as of July 1, 2004, be known as the Florida Patient's

2220| Conpensati on Fund Account, hereinafter referred to as the "fund

2221| account", and shall be a discrete and separate account within

2222| the nedical nmlpractice risk apportionnent plan adopted pursuant
2223| to s. 627.351(4). The fund account shall continue to serve foer

2224| the purpose of paying that portion of any claimarising out of
2225| the rendering of or failure to render medical care or services,
2226| or arising out of activities of commttees, for health care
2227| providers or any claimfor bodily injury or property damage to
2228| the person or property of any patient, including all patient
2229| injuries and deaths, arising out of the nenbers' activities for
2230| those health care providers set forth in subparagraphs (1) (b)1.
2231| 5., 6., and 7. which is in excess of the fund account entry
2232| level selected and less than the limt sel ected under paragraph
2233| (2)(b). The fund account shall be responsible only for paynent
2234| of clains against health care providers who are in conpliance
2235| with the provisions of paragraph (2)(b), of reasonable and
2236| necessary expenses incurred in the paynment of clains, and of
2237| fund account adm nistrative expenses.

2238 (b) Fund account adm nistration and operation. - -

2239 1~ The fund account, as a separate and discrete account

2240| within the nedical mal practice risk apporti onnent plan adopted

2241| pursuant to s. 627.351(4), shall be subject to the supervision

2242| and approval of the board of governors of such plan shall-
2243 j

2244| geovernors—econsisting ot a representative of the insurance
2245| ind , || he Chief i ol Offi ,
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2291 (c) Powers of the fund account.--The fund account, as a

2292| separate and discrete account within the nedical nmal practice

2293| risk apportionnment plan established pursuant to s. 627.351(4),

2294| has the power through the plan board of governors and staff to:

2295 1. Sue and be sued, and appear and defend, in all actions
2296| and proceedings in its nanme to the sanme extent as a natural
2297| person.

2298 2. Adopt, change, anend, and repeal a plan of operation

2299| for the fund account as part of the plan of operation of the

2300| nedical mal practice risk apportionnent plan adopted pursuant to

2301| s. 627.351(4), not inconsistent wwth law, for the regul ati on and

2302| adm nistration of the affairs of the fund account. The plan and

2303| any changes thereto shall be filed with the Ofice of |nsurance
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2304| Regul ation of the Financial Services Conm ssion and are al

2305| subject to its approval before inplenentation by the fund

2306| account. Al fund nenbers, board nmenbers, and enpl oyees shal
2307| conply with the plan of operation

2308 3. Have and exercise all powers necessary or convenient to
2309| effect any or all of the purposes for which the fund account is
2310| created.

2311 4. Enter into such contracts as are necessary or proper to
2312| carry out the provisions and purposes of this section.

2313 5. Enploy or retain such persons as are necessary to

2314| performthe adm nistrative and financial transactions and

2315| responsibilities of the fund account and to performother

2316| necessary or proper functions unless prohibited by | aw

2317 6. Take such |l egal action as nay be necessary to avoid
2318| paynent of inproper clains.

2319 7. Indemify any enpl oyee, agent, nenber of the board of
2320| governors or his or her alternate, or person acting on behalf of
2321| the fund account in an official capacity, for expenses,

2322| including attorney's fees, judgnents, fines, and anmounts paid in
2323| settlenment actually and reasonably incurred by himor her in
2324| connection with any action, suit, or proceeding, including any
2325| appeal thereof, arising out of his or her capacity in acting on
2326| behalf of the fund account, if he or she acted in good faith and
2327| in a manner he or she reasonably believed to be in, or not

2328| opposed to, the best interests of the fund account and, with
2329| respect to any crimnal action or proceedi ng, he or she had

2330| reasonable cause to believe his or her conduct was | awful.

2331 (d) Fees and assessnents.--Each health care provider, as

2332| set forth in subsection (2), electing to conply with paragraph
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2333| (2)(b) for a given fiscal year shall pay the fees and any

2334| assessnents established under this section relative to such
2335| fiscal year, for deposit into the fund account. Those entering
2336| the fund account after the fiscal year has begun shall pay a
2337| prorated share of the yearly fees for a prorated nenbership.
2338| Actuarially sound nmenbership fees payabl e annually,

2339| sem annually, or quarterly wth appropriate service charges
2340| shall be established by the fund account before January 1 of
2341| each fiscal year, based on the follow ng considerations:

2342 1. Past and prospective | oss and expense experience in
2343| different types of practice and in different geographical areas
23441 within the state;

2345 2. The prior clains experience of the nenbers covered
2346| wunder the fund account; and

2347 3. Risk factors for persons who are retired, semretired,
2348| or part-tinme professionals.

2349
2350 Such fees shall be based on not nore than three geographical
2351| areas, not necessarily contiguous, with five categories of

2352| practice and with categories which contenplate separate risk
2353| ratings for hospitals, for health mai ntenance organi zations, for
2354| anbul atory surgical facilities, and for other nedical

2355| facilities. The fund account is authorized to adjust the fees of
2356| an individual nenber to reflect the clainms experience of such
2357| nenber. Each fiscal year of the fund account shall operate

2358| independently of preceding fiscal years. Participants shall only
2359| be liable for assessnents for clains fromyears during which
2360| they were nenbers of the fund account; in cases in which a

2361| participant is a nenber of the fund account for |ess than the
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2362| total fiscal year, a nenber shall be subject to assessnents for

2363| that year on a pro rata basis determ ned by the percentage of
2364| participation for the year. The fund account shall submt to the
2365| O fice of Insurance Regul ation the classifications and

2366| nenbership fees to be charged, and the O fice of I|Insurance

2367| Regul ation shall review such fees and shall approve themif they
2368| conmply with all the requirenents of this section and fairly

2369| reflect the considerations provided for in this section. If the
2370| classifications or nenbership fees do not conply with this

2371| section, the Ofice of Insurance Regul ation shall set

2372| classifications or nenbership fees which do conply and which
2373| give due recognition to all considerations provided for in this
2374| section. Nothing contained herein shall be construed as inposing
2375| liability for paynent of any part of a fund account deficit on
2376| the Joint Underwiting Association authorized by s. 627.351(4)
2377 or its menmber insurers. If the fund account determ nes that the
2378| anmount of noney in an account for a given fiscal year is in

2379| excess of or not sufficient to satisfy the clains nmade agai nst
2380| the account, the fund account shall certify the amount of the
2381| projected excess or insufficiency to the Ofice of Insurance
2382| Regul ation and request the office to | evy an assessnent agai nst
2383| or refund to all participants in the fund account for that

2384| fiscal year, prorated, based on the nunmber of days of

2385| participation during the year in question. The Ofice of

2386| Insurance Regul ation shall approve the request of the fund

2387| account to refund to, or |levy any assessnent against, the

2388| participants, provided the refund or assessnent fairly reflects
2389| the sane considerations and classifications upon which the

2390| nenbership fees were based. The assessnent shall be in an anpunt
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2391| sufficient to satisfy reserve requirenments for known cl ai ns,

2392| including expenses to satisfy the clains, nmade agai nst the

2393| account for a given fiscal year. In any proceeding to challenge
2394| the anpbunt of the refund or assessnent, it is to be presuned
2395| that the ampbunt of refund or assessnent requested by the fund
2396| account is correct, if the fund denonstrates that it has used
2397| reasonable clains handling and reserving procedures. Additional
2398| assessnents may be certified and levied in accordance with this
2399| paragraph as necessary for any fiscal year. If a fund account
2400| nenber objects to his or her assessnent, he or she shall, as a
2401| condition precedent to bringing |egal action contesting the
2402| assessnent, pay the assessnent, under protest, to the fund

2403| account. The fund account nay borrow noney needed for current
2404| operations, if necessary to pay clains and rel ated expenses,
2405| fees, and costs tinely for a given fiscal year, from an account
2406| for another fiscal year until such time as sufficient funds have
2407| been obtai ned through the assessnent process. Any such noney,
2408| together with interest at the nean interest rate earned on the
2409| investnent portfolio of the fund account, shall be repaid from
2410| the next assessnent for the given fiscal year. If any

2411| assessnents are levied in accordance with this subsection as a
2412| result of clains in excess of $500,000 per occurrence, and such
2413| assessnents are a result of the liability of certain individuals
2414| and entities specified in paragraph (2)(e), only hospitals shal
2415| be subject to such assessnents. Before approving the request of
2416| the fund account to charge nenbership fees, issue refunds, or
2417| |levy assessnents, the Ofice of Insurance Regul ation shal

2418| publish notice of the request in the Florida Adm nistrative
2419| Weekly. Pursuant to chapter 120, any party substantially
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2420| affected nay request an appropriate proceeding. Any petition for

2421| such a proceeding shall be filed with the Ofice of Insurance
2422 Regulation within 21 days after the date of publication of the
2423| notice in the Florida Adm nistrative Wekly.

2424 (e) Fund account accounting and audit.--

2425 1. Money shall be withdrawn fromthe fund account only
2426| upon a voucher as authorized by the board of governors.

2427 2. Al books, records, and audits of the fund account
2428| shall be open for reasonable inspection to the general public,
2429| except that a claimfile in possession of the fund account, fund
2430| account nenbers, and their insurers is confidential and exenpt
2431| fromthe provisions of s. 119.07(1) and s. 24(a), Art. | of the
2432| State Constitution until termnation of litigation or settlenent
2433| of the claim although nmedical records and other portions of the
2434 claimfile may remain confidential and exenpt as otherw se

2435| provided by |l aw. Any book, record, docunent, audit, or asset
2436| acquired by, prepared for, or paid for by the fund account is
2437| subject to the authority of the board of governors, which shal
2438| be responsible therefor.

2439 3. Persons authorized to receive deposits, issue vouchers,
2440| or withdraw or otherw se disburse any fund account noneys shall
2441| post a blanket fidelity bond in an anount reasonably sufficient
2442| to protect fund account assets. The cost of such bond shall be
2443| paid fromthe fund account.

2444 4. Annual ly, the fund account shall furnish, upon request,
2445| audited financial reports to any fund participant and to the
2446| O fice of Insurance Regul ation and the Joint Legislative

2447 Auditing Conmttee. The reports shall be prepared in accordance

2448| wth accepted accounting procedures and shall include incone and
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2449| such other information as may be required by the Ofice of
2450| |Insurance Regul ation or the Joint Legislative Auditing
2451 Conmmitt ee.
2452 5. Any noney held in the fund account shall be invested in

2453| interest-bearing investnments by the board of governors of the
2454 fund account as adm nistrator. However, in no case may any such
2455| noney be invested in the stock of any insurer participating in
2456| the Joint Underwiting Association authorized by s. 627.351(4)
2457| or in the parent conmpany of, or company owning a controlling
2458| interest in, such insurer. Al incone derived from such

2459| investnents shall be credited to the fund account

2460 6. Any health care provider participating in the fund
2461| account may w thdraw from such participation only at the end of
2462| a fiscal year; however, such health care provider shall renain
2463| subject to any assessnent or any refund pertaining to any year
2464| in which such nenber participated in the fund account.

2465 (f) dains procedures. --

2466 1. Any person may file an action against a participating
2467| health care provider for damages covered under the fund account,
2468| except that the person filing the claimnmy not recover against
2469| the fund account unless the fund account was naned as a

2470| defendant in the suit. The fund account is not required to
2471| actively defend a claimuntil the fund account is naned therein
2472| If, after the facts upon which the claimis based are reviewed,
2473| it appears that the claimw ||l exceed the applicable anount set
2474 forth in paragraph (2)(f) or, if greater, the anmount of the
2475| health care provider's basic coverage, the fund account shall
2476| appear and actively defend itself when named as a defendant in

2477| the suit. In so defending, the fund account shall retain counse

Page 86 of 92

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1265 2004
2478| and pay out of the account for the appropriate year attorneys

2479| fees and expenses, including court costs incurred in defending
2480 the fund account. In any claim the attorney or law firm

2481| retained to defend the fund account may not be retained to
2482| defend the Joint Underwiting Association authorized by s.
2483| 627.351(4) in any situation giving rise to a conflict of

2484| interest. The fund account is authorized to negotiate with any
2485| claimant having a judgnent exceeding the applicable anpbunt set
2486| forth in paragraph (2)(f) to reach an agreenent as to the manner
2487| in which that portion of the judgnment exceeding such anmount is
2488| to be paid. Any judgnent affecting the fund account may be

2489| appeal ed under the Florida Rules of Appellate Procedure, as with
2490| any defendant.

2491 2. It is the responsibility of the insurer or self-insurer
2492| providing insurance or self-insurance for a health care provider
2493| who is also covered by the fund account to provide an adequate
2494| defense on any claimfiled which potentially affects the fund
2495| account, with respect to such insurance contract or self-

2496| insurance contract. The insurer or self-insurer shall act in a
2497| fiduciary relationship toward the fund account with respect to
2498| any claimaffecting the fund account. No settlenment exceedi ng
2499| the applicable amount set forth in paragraph (2)(f), or any

2500| other anpbunt which could require paynent by the fund account,
2501| nmay be agreed to unl ess approved by the fund account.

2502 3. A person who has recovered a final judgnent against the
2503| fund account or against a health care provider who is covered by
2504| the fund account may file a claimw th the fund account to

2505| recover that portion of such judgnent which is in excess of the
2506| applicable amount set forth in paragraph (2)(f) or the anmount of
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2507| the health care provider's basic coverage, if greater, as set

2508| forth in paragraph (2)(b). The anount of liability of the fund
2509| account under a judgment, including court costs, reasonable
2510| attorney' s fees, and interest, shall be paid in a |lunp sum
2511| except that any clains for future special damages, as set forth
2512| in 768.48(1)(a) and (b), shall be paid periodically as they are
2513| incurred by the claimant. If a clainmant dies while receiving
2514| periodic paynents, paynent for future nedical expenses shal
2515| cease, but paynent for future wage loss, if any, shall continue
2516| at a rate of not nore than $100, 000 per year. The fund account
2517| may pay a lunp sumreflecting the present value of future wage
2518| losses in lieu of continuing the periodic paynents.

2519 4. Paynment of settlenents or judgnents involving the fund
2520| account shall be paid in the order received within 60 days after
2521| the date of settlenment or judgnent, unless appeal ed by the fund
2522| account. If the account for a given year does not have enough
2523| noney to pay all of the settlenents or judgnents, those clains
2524| received after the funds are exhausted shall be payable in the
2525| order in which they are received. However, no claimant has the
2526| right to execute against the fund account to the extent that the
2527| judgnent is for a claimcovered in a nmenbership year for which
2528| the fund account has insufficient assets to pay the claim as
2529| determ ned by nenbership fees for such year, investnent incone
2530| generated by such fees, and assessnents coll ected from nenbers
2531| for such year. Wen the fund account has insufficient assets to
2532| pay clainms for a fund account year, the fund will not be

2533| required to post a supersedeas bond in order to stay execution

2534| of a judgment pending appeal. The fund account shall retain a
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2535| reasonable sum of noney for paynent of administrative and cl ains
2536| expense, which noney will not be subject to execution.

2537 5. Except to the extent of the appropriate fund account

2538| entry level anpbunt selected, if a judgnment is entered agai nst
2539| the fund account for a year in which there are insufficient
2540| assets to satisfy the claim an automatic stay of execution and
2541| collection in favor of the fund account nenber shall exist for
2542| that portion of the judgnent which exceeds the selected entry
2543| |level anount, and for which fund account coverage exists. Such
2544| stay shall only be granted to those nenbers who have fully

2545| conplied with the requirements of fund account nenbership, and
2546| such stay shall remain in effect until adequate assessnents are
2547| collected by the fund account to pay the claim Upon conpetent
2548| proof that the portion of any claimcovered by the fund account
2549| is uncollectible fromthe fund, the nenber's stay of execution
2550 may be vacated by the court, upon application by the plaintiff
2551| and hearing thereon.

2552 6. If a health care provider participating in the fund
2553| account has coverage in excess of the applicable amount set
2554| forth in paragraph (2)(f), such health care provider shall be
2555| liable for losses up to the anbunt of his or her coverage, and
2556| such health care provider shall receive an appropriate reduction
2557| of the fees and assessnents for participation in the fund

2558| account. Such reduction shall be granted only after such health
2559| care provider has proved to the satisfaction of the fund account
2560| that such health care provider had such coverage during the

2561| period of nenbership of the fiscal year.

2562 7. The manager of the fund account or his or her assistant
2563| is the agent for service of process for the plan.
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2564 (g) Risk managenent program--The fund account shall

2565| establish a risk managenent programas part of its

2566| adm nistrative functions. Al health care providers, as defined
2567| in subparagraphs (1)(b)1l., 5., 6., and 7., participating in the
2568| fund account shall conply with the provisions of the risk

2569| nanagenent program established by the fund account. The risk
2570| managenent program shall include the follow ng conponents:

2571 1. The investigation and analysis of the frequency and
2572| causes of general categories and specific types of adverse

2573| incidents causing injury to patients;

2574 2. The devel opnment of appropriate nmeasures to minimze the
2575| risk of injuries and adverse incidents to patients;

2576 3. The analysis of patient grievances which relate to
2577| patient care and the quality of nedical services;

2578 4. The devel opment and inpl enentati on of an incident

2579| reporting system based upon the affirmative duty of all health
2580| care providers and all agents and enpl oyees of health care

2581| providers and health care facilities to report injuries and
2582| incidents; and

2583 5. Auditing of participating health care providers to
2584| assure conpliance with the provisions of the risk managenent
2585| program

2586
2587| The fund account shall establish a schedule of fee surcharges
2588| which it shall |evy upon participating health care providers
2589| found to be in violation of the provisions of the risk

2590| managenent program Such schedul e shall be subject to approva
2591| by the Ofice of Insurance Regul ation and shall provide an

2592| escalating scale of surcharges based upon the frequency and
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2593| severity of the incidents in violation of the risk managenent

2594| program No health care provider shall be required to pay a
2595| surcharge if it has corrected all violations of the provisions
2596| of the risk managenent program and established an affirnmative
2597| programto remain in conpliance by the tine its next fee or
2598| assessnent is due.

2599 (h) Nonavailability of coverage.--The fund account shal
2600| determne, no later than 7 days before the begi nning of each
2601| fiscal year, whether the total anpbunt of the menbership fees to
2602| be charged for the fiscal year to health care provider

2603| applicants other than hospitals exceeds $5 mllion and whet her
2604| the total anount of the nmenbership fees to be charged to

2605| hospital applicants exceeds $12.5 nmillion. If the total anount
2606| of the nenbership fees to be charged to health care provider
2607| applicants other than hospitals does not exceed $5 million, the
2608| fund account shall return the nenbership fees collected from
2609| such providers and shall, not |ater than the day before the
2610| beginning of the fiscal year, notify all such providers,

2611| advising themthat coverage will not be available fromthe fund
2612| account. Thereafter, the fund account may not issue coverage to
2613| any health care provider, including any hospital, for that

2614| fiscal year. If the total anount of the nenbership fees to be
2615| charged to hospital applicants for the fiscal year does not
2616| exceed $12.5 mllion, the fund account shall return the

2617| menbership fees collected fromthe hospitals and shall, not
2618| later than the day before the beginning of the fiscal year,
2619| notify such hospitals that coverage of hospitals will not be
2620| available fromthe fund account. Thereafter, the fund account

2621| nmay not issue coverage to any hospital for that fiscal year. If
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2622| the fund account ceases to provide coverage to hospitals,

2623| hospitals shall continue to neet the financial responsibility
2624| requirenents of subparagraph (2)(c)1., subparagraph (2)(c)2., or
2625| subparagraph (2)(c)3. An application for fund account nenbership
2626| for a particular fiscal year does not guarantee coverage for
2627| that year, and the fund account is not |liable for coverage of an
2628| applicant for any fiscal year in which the fund account does not
2629| provide coverage in accordance with the provisions of this

2630| paragraph.

2631 Section 49. Any donestic insurer with a certificate of

2632| authority in effect on January 1, 2005, shall have 12 nonths to

2633 conply with any rul es adopted pursuant to this act.

2634 Section 50. Except as otherw se provided herein, this act
2635| shall take effect October 1, 2004.
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