Florida Senate - 2004 CS for SB 1408

By the Committee on Commerce, Econonic Cpgo

{ unities, and
Consuner Services; and Senators Garcia an

rt
Lynn

310-2103-04

1 A bill to be entitled

2 An act relating to tel ephone solicitation

3 requiring the Departnent of Agriculture and

4 Consuner Services to prepare a report and

5 subnmit recommendations to the Governor and

6 Legi sl ature concerning the state's "no sal es
7 solicitation calls" listing; prescribing itens
8 to be included as part of the report; anending
9 s. 501.059, F.S.; revising the definition of
10 "tel ephonic sales call" to provide that the
11 termapplies to sal es of goods or services;

12 revising the definition of "consuner goods or
13 services" to renove the term"consurmer" and
14 i ncl ude property used for business purposes;
15 revising the definition of "unsolicited

16 tel ephonic sales call" to replace the word

17 person with consuner; revising the definition
18 of "consuner" to reflect the statutory

19 definition of person; revising the definition
20 of "merchant" to include the offering of goods
21 and services; requiring a tel ephone solicitor
22 to identify hinself or herself when calling a
23 busi ness; addi ng a business to those who may
24 subscribe to the "no sales solicitation calls"
25 listing of the Departnent of Agriculture and
26 Consuner Services; addi ng "business" to those
27 who may not be called if listed in the
28 departnent's published quarterly listing;
29 addi ng "busi ness" to those whose nunbers nust
30 be screened out if the nunber is on the
31 departnment's "no sales solicitation calls"
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listing and a tel ephone solicitor or person
intends to sell consuner information containing
t hat nunber; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. The Departnent of Agriculture and Consuner

Services shall prepare a report that eval uates the operation

of the state's "no sales solicitation calls" |isting,

establ i shed under section 501.059, Florida Statutes, during
the period from Novenber 1, 2003, to Novenber 1, 2004, and
assesses the continued viability of the state listing as it

has been affected by, anpng other factors, the federa

Do- Not - Cal | program establ i shed through rul es of the Federa

Trade Conmi ssion and the Federal Conmuni cations Comr ssion
publ i shed at 68 Federal Register 4580 and 68 Federal Register
44144, The departnent shall submit the report to the Governor

the President of the Senate, and the Speaker of the House of
Representatives by Decenber 1, 2004.
(1) The report nust include, at a mninum the

following information, with conparable data for the sane

period during the prior year

(a) The nunber of initial consunmer subscriptions and

renewal subscriptions to the state listing, and the associ ated

fees collected, per nonth, with an explanation of any factors

that affected consuner subscriptions during the eval uation

peri od.
(b) The nunber of purchases of the state listing by

solicitors and the anobunt of fees generated fromthe

pur chases.
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(c) The nunber of conplaints received by the

departnent related to the state |listing per nonth.

(d) The nunber of enforcenment actions taken by the

departnent per nonth, the anount of fines inposed per nonth,

and a description of any settl enents reached.

(2) The report nust al so include:

(a) The nunber of listings of Florida consuners

regi stered with the federal Do-Not-Call program which have

been downl oaded by the departnent and subscribed to the state

listing, as well as the nunmber of listings uploaded to the

federal program and a description of any inpedinments the

departnment experienced in this process.

(b) A description of any activities by the departnent

related to enforcenent of the federal Do-Not-Call program

(c) |If tel ephone nunbers of Florida consuners

regi stered with the federal Do-Not-Call program have been

downl coaded to the state |listing, an eval uation of whether

t hose consuners have filed conplaints with the departnent,

and, if so, the nature of those conplaints and what action, if

any, was taken by the departnent to address those conpl aints.

(d) The status of litigation involving the federa

program and an evaluation of the litigation's effect on the

departnent's managenent of the state |isting.

(e) A recommendation of whether it is feasible to

continue operation of the state listing based upon, anbng

other factors, the effects of the federal program the

associated litigation; and the anount of revenue coll ected

fromsubscriptions, renewals, solicitor fees, and enforcenent

actions. |If the report recommends the continued operation of

the state listing, the report nust also include a

reconmendation of, and rationale for, the resources necessary
3
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1| for the departnent to continue to nanage the listing at its

2| current level of consuner protection

3 (f) A description of how the federal prograns

4 | preenption of less restrictive state exenptions affects any

5| exenptions allowed under the state's "no sales solicitation

6] calls" listing and a recomendati on of |legislative action, if
7 | any, which nmay be necessary to address this issue.

8 (g) Any additional information that the departnment

9| believes will be useful to the Legislature in evaluating the
10| state listing and any potential changes to the state listing.
11 Section 2. Section 501.059, Florida Statutes, is

12 | anended to read:

13 501. 059 Tel ephone solicitation.--

14 (1) As used in this section

15 (a) "Telephonic sales call" neans a call nmade by a

16 | t el ephone solicitor to a consuner, for the purpose of

17 | soliciting a sal e of any eensurer goods or services, or for

18 | the purpose of soliciting an extension of credit for eonsufrer
19 | goods or services, or for the purpose of obtaining infornmation
20| that will or may be used for the direct solicitation of a sale
21 | of eensufrer goods or services or an extension of credit for
22 | such purposes.
23 (b) "Consumrer Goods or services" nmeans any rea
24 | property or any tangible or intangi ble personal property which
25| is normally used for personal, famly, er household, or
26 | busi ness purposes, including, without limtation, any such
27 | property intended to be attached to or installed in any rea
28 | property without regard to whether it is so attached or
29 | installed, as well as cenetery lots and tineshare estates, and
30| any services related to such property.
31
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1 (c) "Unsolicited telephonic sales call" neans a
2 | tel ephonic sales call other than a call nmade:
3 1. 1In response to an express request of the consuner
4 | person call ed;
5 2. Primarily in connection with an existing debt or
6 | contract, paynent or performance of which has not been
7| conpleted at the tine of such call
8 3. To any consuner petsoeft with whomthe tel ephone
9| solicitor has a prior or existing business relationship; or
10 4. By a newspaper publisher or his or her agent or
11 | enpl oyee in connection with his or her business.
12 (d) "Conmission" neans the Florida Public Service
13 | Conmi ssi on.
14 (e) "Telephone solicitor" neans any natural person
15 ) firm organi zati on, partnership, association, or corporation
16 | or a subsidiary or affiliate thereof, doing business in this
17 | state, who nakes or causes to be nade a tel ephonic sales call,
18 | including, but not limted to, calls nade by use of autonated
19 | dialing or recorded nessage devi ces.
20 (f) "Consuner" neans a person as defined ins. 1.01
21| who is an actual or prospective purchaser, |essee, or
22 | recipient of eensurer goods or services.
23 (g) "Merchant" neans a person who, directly or
24 | indirectly, offers or nakes avail able to consuners any
25 | eonsurer goods or services.
26 (h) "Doing business in this state" refers to
27 | busi nesses who conduct tel ephonic sales calls froma |ocation
28 |in Florida or fromother states or nations to consumers
29 | located in this state FHorida.
30 (i) "Departnent" neans the Departnent of Agriculture
31 | and Consuner Services.
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(2) Any tel ephone solicitor who nakes an unsolicited
tel ephonic sales call to a residential, business,nobile, or

t el ephoni ¢ pagi ng devi ce tel ephone nunber nust shatH- identify
hi nsel f or herself by his or her true first and | ast nanes and
t he busi ness on whose behalf he or she is soliciting

i medi ately upon naki ng contact by tel ephone with the consuner
persort who is the object of the tel ephone solicitation

(3)(a) Any residential, business, mobile, or
t el ephoni ¢ pagi ng devi ce tel ephone subscriber desiring to be
pl aced on a "no sales solicitation calls" listing indicating
that the subscriber does not wish to receive unsolicited
tel ephonic sales calls may notify the departnent and be pl aced
on that listing upon receipt by the departnment of a $10
initial listing charge. This listing shall be renewed by the
departnent annually for each subscriber eensutrer upon recei pt
of a renewal notice and a $5 assessnent.

(b) The departnent shall update its "no sal es
solicitation calls" listing upon receipt of initial consumer
subscriptions or renewals and provide this listing for a fee
to tel ephone solicitors upon request.

(c) Al fees inposed under purstant—te this section
shal | be deposited in the General I|nspection Trust Fund for
the adm nistration of this section.

(4) A No telephone solicitor may not shatH- nake or
cause to be nmade any unsolicited tel ephonic sales call to any
residential, business,nobile, or telephonic paging device
t el ephone nunber if the nunber for that tel ephone appears in
the then-current quarterly listing published by the
departnment. Any tel ephone solicitor or person who offers for
sal e any consuner information which includes residential
busi ness, nobi l e, or tel ephonic pagi ng device tel ephone
6
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1| nunmbers, except directory assistance and tel ephone directories
2 | sold by tel ephone conpani es and organi zati ons exenpt under s.
31501(c)(3) or (6) of the Internal Revenue Code, nust shat

4 | screen and excl ude those nunbers which appear on the

5| division's then-current "no sales solicitation calls" list.

6 | This subsection does not apply to any person |icensed under
7 | pursuant—to chapter 475 who calls an actual or prospective

8| seller or lessor of real property when the sueh call is nade
9]in response to a yard sign or other form of advertisenent

10 | placed by the seller or |essor.

11 (5)tar A contract nmade through purstant—to a

12 | tel ephonic sales call is not valid or ant enforceabl e agai nst
13 | a consuner unl ess the made—+n—conptance—wth—this—subseection-
14 tby—A contract nmade—pursuant—to—a—tetephonc—sales

15 | eat+

16 (a)*- |s Shatt—be reduced to witing and signed by the
17 | consuner.

18 (b) 2~ Conplies ShatHH—cormpty with all other applicable
19 | laws and rul es.
20 (c) 3~ Mat ches ShaH—wateh the description of goods or
21 | services as principally used in the tel ephone solicitations.
22 (d) 4~ Cont ai ns Shatt—econtatn t he nane, address, and
23 | tel ephone nunber of the seller, the total price of the
24 | contract, and a detailed description of the goods or services
25 | bei ng sol d.
26 (e) 5+ Contai ns ShatHt—eontatn, in bold, conspicuous
27 | type, imediately preceding the signature, the foll ow ng
28 | statenent:
29 "You are not obligated to pay any noney unl ess you sign
30| this contract and return it to the seller."
31
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(f)6— Does way not exclude fromits terns any oral or

witten representations nade by the tel ephone solicitor to the
consuner in connection with the transaction

I L

Thi s subsection does do not apply to contractual sales
regul at ed under other sections of the Florida Statutes, or to
the sale of financial services, security sales, or sales
transacted by conpanies or their wholly owned subsidiaries or
agents, which conpanies are regulated by chapter 364, or to
the sale of cable television services to the duly franchi sed
cabl e tel evision operator's existing subscribers within that
cabl e television operator's franchise area, or to any sal es
where no prior paynent is nade to the nerchant and an invoice
acconpani es the goods or services allow ng the consuner 7 days
to cancel or return wi thout obligation for any paynent.

(6)(a) A nerchant who engages a tel ephone solicitor to
make or cause to be made a tel ephonic sales call may shat- not
make or subnit any charge to the consuner's credit card
account or nmake or cause to be nmade any el ectronic transfer of
funds until after the merchant receives fromthe consumer a
copy of the contract, signed by the purchaser, which conplies
with this section.

(b) A nmerchant who conducts a credit card account
transacti on under ptrstant—to this section i s shalH—be subject

to the—provisitons—of s. 817.62
(c) TFhe—proevistons—of This subsection does do6 not

apply to a transaction:
1. Made in accordance with prior negotiations in the
course of a visit by the consuner to a nerchant operating a
retail business establishnment which has a fixed permanent
8
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1| location and where consuner goods are displayed or offered for

2| sale on a continuing basis;

3 2. In which the consuner nay obtain a full refund for

4| the return of undamaged and unused goods or a cancell ation of

5] services notice to the seller within 7 days after receipt by

6 | the consuner, and the seller will process the refund within 30

7 | days after receipt of the returned nmerchandi se by the

8 | consumer;

9 3. In which the consuner purchases goods or services
10 | as part of pursuwant—te an exani nation of a television, radio,
11 ) or print advertisenent or a sanple, brochure, or catal og of
12 | the nerchant that contains:

13 a. The nane, address, and tel ephone nunber of the

14 | nerchant;

15 b. A description of the goods or services being sold
16 | and

17 C. Any limtations or restrictions that apply to the
18 | of fer; or

19 4. In which the nmerchant is a bona fide charitable
20 | organi zation or a newspaper as defined in chapter 50.

21 (7)(a) A Ne person may not shatH- make or know ngly
22 | allow a tel ephonic sales call to be made if the sueh cal

23 | involves an autonmated system for the selection or dialing of
24 | tel ephone nunbers or the playing of a recorded nessage when a
25| connection is conpleted to a nunber call ed.

26 (b) This section does not prohibit Nething—herern

27 | prohibits the use of an automated tel ephone dialing system
28| with live nessages if the calls are made or nessages given
29 | solely in response to calls initiated by the persons to whom
30| the automatic calls or live nessages are directed or if the
31| tel ephone nunbers selected for automatic dialing have been
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screened to exclude any tel ephone subscriber who is included
on the departnment's then-current "no sales solicitation calls"

listing or any unlisted tel ephone nunber, or if the calls nade
concern goods or services that have been previously ordered or

pur chased
(8) The departnent shall investigate any conplaints
received concerning violations of this section. |[If, after

i nvestigating any conplaint, the departnent finds that there
has been a violation of this section, the departnent or the
Departnent of Legal Affairs may bring an action to inpose a
civil penalty and to seek other relief, including injunctive
relief, as the court deens appropriate agai nst the tel ephone
solicitor. The civil penalty shall not exceed $10, 000 per
violation and shall be deposited in the General |nspection
Trust Fund if the action or proceeding was brought by the
departnment, or the Legal Affairs Revolving Trust Fund if the
action or proceedi ng was brought by the Departnent of Lega
Affairs. This civil penalty may be recovered in any action
brought under this part by the departnent, or the departnent
may termnate any investigation or action upon agreenent by
the person to pay a stipulated civil penalty. The departnent
or the court may waive any civil penalty if the person has
previously made full restitution or reinbursenent or has paid
actual damages to the consuners who have been injured by the
vi ol ati on.

(9)(a) In any civil litigation resulting froma
transaction involving a violation of this section, the
prevailing party, after judgnment in the trial court and
exhaustion of all appeals, if any, shall receive his or her
reasonabl e attorney's fees and costs fromthe nonprevailing
party.

10
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1 (b) The attorney for the prevailing party shall subnit
2] aswrn affidavit of his or her tine spent on the case and his
3| or her costs incurred for all the notions, hearings, and

4 | appeals to the trial judge who presided over the civil case.

5 (c) The trial judge shall award the prevailing party

6 | the sum of reasonable costs incurred in the action plus a

7 | reasonabl e legal fee for the hours actually spent on the case
8| as sworn to in an affidavit.

9 (d) Any award of attorney's fees or costs shall becone
10| a part of the judgnent and subject to execution as the |aw

11 | al | ows.

12 (e) Inany civil litigation initiated by the

13 | departnent or the Departnment of Legal Affairs, the court may
14 ) award to the prevailing party reasonable attorney's fees and
15 ) costs if the court finds that there was a conpl ete absence of
16 | a justiciable issue of either law or fact raised by the |osing
17 | party or if the court finds bad faith on the part of the

18 | losing party.

19 (10) The conmission shall by rule ensure that

20 | tel ecommuni cati ons conpanies informtheir custoners of the

21 | provisions of this section. The notification may be made by:
22 (a) Annual inserts in the billing statenents mailed to
23 | custoners; and

24 (b) Conspicuous publication of the notice in the

25 | consuner information pages of the local tel ephone directories.
26 Section 3. This act shall take effect July 1, 2004.

27

28

29

30

31
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