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32-289C 04
1 A bill to be entitled
2 An act relating to narketable record titles to
3 real property; anending s. 712.01, F. S
4 defining terns; anending s. 712.03, F.S.
5 providing that marketable record title does not
6 affect certain interests that have been
7 reinstated or that arise out of docunents
8 relating to the creation of condoniniuns or
9 cooperatives; anending s. 712.06, F.S.
10 providing requirenents for the reinstatenent of
11 certain covenants or restrictions by the filing
12 of statutory notice; anending s. 712.09, F. S
13 extendi ng the 30-year vesting period for
14 creating marketable title; providing for
15 reinstating certain covenants or restrictions
16 t hat have been extingui shed; anending s.
17 720. 301, F.S.; providing applicability of
18 certain definitions; creating s. 720.313, F.S.
19 providing for the reinstatenent of certain
20 extingui shed covenants or restrictions;
21 providing applicability; providing an effective
22 dat e.
23
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Section 712.01, Florida Statutes, is
27 | anended to read:
28 712.01 Definitions.--As used in this chapter, the term
29 | taw
30 (1) Fhe—term "Person" as—udsed—heretn denotes singul ar
31| or plural, natural or corporate, private or governnental
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including the state and any political subdivision or agency

t hereof as the context for the use thereof requires or denotes
and i ncl udi ng any honeowners' associ ation.

(2) "Root of title" neans any title transaction
purporting to create or transfer the estate clained by any
person and which is the last title transaction to have been
recorded at |east 30 years prior to the tinme when
mar ketability is being determned. The effective date of the
root of title is the date on which it was recorded.

(3) "Title transaction" neans any recorded instrunent
or court proceeding which affects title to any estate or
interest in |and and which describes the |and sufficiently to
identify its location and boundaries. Recorded anendnents to

covenants or restrictions, as defined in subsection (6), are

deened "title transactions," as are the recordati on of

amended, restated, or anended and restated covenants or

restrictions. However, to be effective as a title transaction

such anendnents, restatenents, or anendnents and restatenents

nmust reference, by citation to official record book and page

of the land records of the county where the property is

| ocated, the covenant or restriction affected thereby, or nust

describe the land affected by the covenant or restriction

sufficiently to identify its | ocation and boundari es.

(4) Fhe—term "Honeowners' association" neans a
honeowners' association as defined in s. 720.301, or an
associ ati on of parcel owners which is authorized to enforce
covenants or dse restrictions against a parcel or the parce

owner or occupant by an assignnent of enforcenent rights, by

ownership of property subject to such covenants or

restrictions, or by other neans that—are—inposetd—on—the
patecets.
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1 (5) Fhe—term "Parcel" neans real property which is

2| used for residential purposes that is subject to exclusive

3 | ownership and which is subject to any covenant or restriction
4| that is enforceable by ef a honeowners' association

5 (6) Fhe—term "Covenant or restriction" neans any

6 | agreenent or linmtation, including, but not linited to, use

7| restrictions,contained in a docunent recorded in the public

8 | records of the county in which a parcel is |ocated which

9| subjects the parcel to any use restriction which may be

10 | enforced by a honeowners' association or which authorizes a
11 | honeowners' association to inpose a charge or assessnent

12 | agai nst the parcel or the owner of the parcel or which nmay be
13 | enforced by the Florida Departnent of Environnmental Protection
14 | pursuant to chapter 376 or chapter 403.

15 Section 2. Subsection (2) of section 712.03, Florida
16 | Statutes, is anended, and subsection (9) is added to that

17 | section, to read:

18 712.03 Exceptions to narketability.--Such narketabl e
19 | record title shall not affect or extinguish the follow ng

20 | rights:

21 (2) Estates, interests, clains, or charges, or any

22 | covenant or restriction, preserved or reinstated by the filing
23 | of a proper notice in accordance with the provisions of s.

24 | 712.06 hereof.

25 (9) Estates, interests, clains, rights, obligations,

26 | or charges arising out of a declaration of condoniniumor the
27 | cooperative docunents creating or governing a cooperative, any
28 | exhibits thereto, or anendnents to any of the foregoing.

29 Section 3. Paragraphs (a) and (d) of subsection (1) of
30| section 712.06, Florida Statutes, are anended to read:

31 712.06 Contents of notice; recording and indexing. --

3
CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2004 SB 1438
32-289C- 04

1 (1) To be effective, the notice referred to in s.

2| 712. 05 shall contain:

3 (a) The nane or description of the claimant or the

4 | honeowners' association desiring to preserve or restate any

5| covenant or restriction and the nane and particul ar post

6| office address of the person filing the claimor the

7 | honeowners' associ ation

8 (d) A statenent of the claimshowi ng the nature,

9 | description, and extent of such claimor, in the case of a

10 | covenant or restriction, a copy of the covenant or

11 | restriction, except that it shall not be necessary to show the
12 | anount of any claimfor noney or the terns of paynent. A

13 | honeowners' association, as defined in s. 712.01(4), which

14 | preserves or reinstates covenants or restrictions as provided
15| in paragraph (b) shall not be required to rerecord such

16 | covenant or restriction, provided that the notice recorded by
17 | the honeowners' association conplies with paragraphs (a)-(c).
18 Section 4. Section 712.09, Florida Statutes, is

19 | anended to read:
20 712.09 Extension of 30-year period.--
21 (1) If the 30-year period for filing notice under s.
22 | 712. 05 shatHt+—have expired prior to July 1, 2006 1965, such
23 | period shall be extended to July 1, 2006 1965. However, if the
24 | filing occurs after the 30th anniversary of the initial
25 | recordation of a covenant or restriction that has not been
26 | extended as provided in s. 712.05(1) or subsection (2), such
27 | covenant or restriction may be reinstated if it has been
28 | routinely enforced by the honeowners' association. Enforcenent
29 | includes |l evying and coll ecting assessnents or naintaining
30 | common property pursuant to covenants or restrictions.
31| Reinstatenment of an extingui shed covenant or restriction nmust
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be approved in witing by a majority of all voting interests

of the association present or represented by limted proxy at

a noticed association neeting at which a quorumis present.

(2) |If a honeowners' association has placed of record

atitle transaction as described in s. 712.03(3), such title

transaction is deened properly recorded for the purpose of

serving as a root of title as defined ins. 712.01(2). The

30-year preservation of the covenants or restrictions and

governi ng docunents to which the title transaction rel ates,

whet her or not anended or restated, applies based upon the

date of recordation.

Section 5. Section 720.301, Florida Statutes, is
amended to read:

720.301 Definitions.--As used in this chapter ss—
7263647261342, the term

(1) "Assessnent" or "anenity fee" neans a sumor suns

of nobney payable to the association, to the devel oper or other
owner of common areas, or to recreational facilities and other
properties serving the parcels by the owners of one or nore
parcel s as authorized in the governing docunents, which if not
paid by the owner of a parcel, can result in a |lien against
t he parcel

(2) "Conmon area" neans all real property within a
community which is owned or | eased by an association or
dedi cated for use or maintenance by the association or its
nmenbers, including, regardl ess of whether title has been
conveyed to the association:

(a) Real property the use of which is dedicated to the
association or its nmenbers by a recorded plat; or

(b) Real property committed by a declaration of
covenants to be | eased or conveyed to the association
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(3) "Conmunity" neans the real property that is or
will be subject to a declaration of covenants which is
recorded in the county where the property is located. The
term"comunity" includes all real property, including
undevel oped phases, that is or was the subject of a
devel opnent - of - regi onal -i npact devel opnent order, together
wi th any approved nodification thereto.

(4) "Declaration of covenants," or "declaration,"
nmeans a recorded witten instrunent in the nature of covenants
running with the | and which subjects the |and conprising the
community to the jurisdiction and control of an association or
associations in which the owners of the parcels, or their
associ ati on representatives, nust be nenbers.

(5) "Devel oper" neans a person or entity that:

(a) Creates the community served by the association
or

(b) Succeeds to the rights and liabilities of the
person or entity that created the comunity served by the
associ ation, provided that such is evidenced in witing.

(6) "Governing docunents" neans:

(a) The recorded declaration of covenants for a
community, and all duly adopted and recorded anendnents,
suppl enents, and recorded exhibits thereto; and

(b) The articles of incorporation and byl aws of the
honeowners' associ ation, and any duly adopted anendnents
t heret o.

(7) "Honeowners' association" or "association" neans a
Fl orida corporation responsible for the operation of a
community or a nobile hone subdivision in which the voting
nmenbership is nade up of parcel owners or their agents, or a
conbi nati on thereof, and in which nenbership is a mandatory
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1| condition of parcel ownership, and which is authorized to

2 | inpose assessnents that, if unpaid, nay becone a lien on the

3| parcel. The term "honeowners' association" does not include a
4 | conmunity devel opnent district or other simlar special taxing
5] district created pursuant to statute.

6 (8) "Menber" neans a nenber of an association, and nay
7]include, but is not linmted to, a parcel owner or an

8 | associ ation representing parcel owners or a conbination

9| thereof.

10 (9) "Parcel" neans a platted or unplatted lot, tract,
11 | unit, or other subdivision of real property within a

12 | conmunity, as described in the declaration

13 (a) Which is capabl e of separate conveyance; and

14 (b) O which the parcel owner, or an association in

15| which the parcel owner nust be a nenber, is obligated:

16 1. By the governing docunents to be a nenber of an

17 | association that serves the community; and

18 2. To pay to the honeowners' association assessnents
19 | that, if not paid, may result in a lien

20 (10) "Parcel owner" neans the record owner of |ega

21| title to a parcel

22 (11) "Voting interest" neans the voting rights

23| distributed to the nenbers of the honeowners' associ ation

24 | pursuant to the governing docunents.

25 Section 6. Section 720.313, Florida Statutes, is

26 | created to read:

27 720. 313 Extingui shed covenants or restrictions;

28 | anendnents or reinstatenent.--

29 (1) Notwithstandi ng any provision of lawto the

30| contrary, a covenant or restriction in the governing docunents
31| of a honeowners' association that has been extingui shed
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pursuant to chapter 712 may be reinstated if it has been

routinely enforced by the homeowners' association. Enforcenent

i ncludes | evying and coll ecting assessnents or naintaining

conmbn property pursuant to covenants or restrictions.

Rei nst at enent of an extingui shed covenant or restriction nust

be approved in witing by a majority of all voting interests

of the association present or represented by limted proxy at

a noticed association neeting at which a quorumis present.

(2) Recorded anendnents to the governi ng docunents of

a honeowners' association or recorded restated governing

docunents that specifically reference the official record book

and page nunber of the land records of the county where the

property is located, or that sufficiently identify the

| ocations and boundaries of the property affected by the

amendnents or restatenents, are title transacti ons as defi ned

ins. 712.01(3), for the purposes of extending the 30-year

root of title period set out in chapter 712.

(3) Notwithstandi ng any provision of lawto the

contrary, if, because of prior extinguishnent, title policies

have been issued w thout an exception for the covenants or

restrictions in the governing docunents to which the title

transacti on rel ates, which covenants or restrictions are

reinstated pursuant to this section, title policies issued

prior to the effective date hereof are deened to have included

t he governi ng docunents for the covenants or restrictions as

exceptions to title.
Section 7. This act shall take effect July 1, 2004.
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3 Revi ses provisions relating to the effect of marketable
record title on certain inferests that have been.

4 reinstated or that arise out of specified condom njium or
cooperative docunents. Provides requirenents for the

5 rei nstatenent of certain covenants or restrictions.
Ext ends the 30-year period for creating narketable title.

6 Provides for reinstating certain extingui shed covenants
or restrictions. Provides for the application of certain

7 reinstated covenants and restrictions to title policies.

8 (See bill for details.)
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