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SUMMARY ANALYSIS

Antiquated subdivisions (also known as pre-platted subdivisions, obsolete subdivisions, or platted lands) are
subdivisions platted prior to the development of local comprehensive plans and land development regulations.
Currently, throughout some areas of Florida, antiquated subdivisions and platted lands fail to meet the original
purposes of the subdivision or platting. These antiquated subdivisions and platted lands provide numerous
problems for local governments and property owners alike.

This bill would encourage local governments to vacate or reconfigure antiquated subdivisions through a broad
range of statutory revisions, as follows:

* Requiring local governments to specifically address the remediation of antiquated subdivisions in their
comprehensive plans and land development regulations.

* Including the vacation or reconfiguration of antiquated subdivisions in the powers that are specifically
enumerated for local governments;

» Limiting court actions by former property owners when properties are acquired by tax deed;

» Allowing counties to use eminent domain to consolidate platted lands and replat subdivisions;

» Allowing the remediation of antiquated subdivisions as a purpose for community redevelopment areas
and Enterprise Zones;

* Revising the general statute regarding subdivision/platting to specifically include the vacation or
reconfiguration of plats;

» Reuvising the general statute regarding subdivision/platting to include a specific process for county
commissions to order the vacation or reconfiguration of plats, and to allow property owners to apply for
same; and

* Amending various statutes regarding the recording of plats, deeds, and contracts for purchase of real
property, to require all such plats, deeds, and contracts to be recorded in the official records of the
county.

The bill does not appear to impact the state budget.

The bill does appear to raise several constitutional issues.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS
A. DOES THE BILL:
1. Reduce government? Yes[] No[x] N/A[]
2. Lower taxes? Yes[] No[] N/A[X]
3. Expand individual freedom? Yes[] No[x] N/A[]
4. Increase personal responsibility? Yes[] No[] N/A[X]
5. Empower families? Yes[] No[] N/A[X]

For any principle that received a “no” above, please explain:

To the extent that local governments will need to amend their comprehensive plans and land
development regulations, it appears that the size of government is not reduced.

To the extent that former owners of property sold for tax deeds, or claimants to such properties, are
limited in their ability to bring legal action, it would appear that their individual freedom is not expanded.

B. EFFECT OF PROPOSED CHANGES:

Currently, throughout some areas of Florida, antiquated subdivisions and platted lands remain that fail
to meet the original purposes of the subdivision or platting. These antiquated subdivisions and platted
lands provide numerous problems for local governments and property owners alike.

BACKGROUND - THE PLATTED LANDS PROBLEM'

Florida’s ever increasing population places constant demands on the state’s limited land areas to
accommodate such growth. For a variety of reasons, certain tracts of land known as platted lands,
cannot be developed or put to other uses. Platted lands (also referred to as antiquated subdivisions)
refer to those areas which, although platted, recorded and sold, are not suitable for development or
other appropriate use due to non-compliance with applicable land use regulations or other factors such
as environmental issues. Many of the subdivisions are removed from the pool of land available for
development or other appropriate use. The majority of the areas affected by platted lands sites are
located in the southwest quadrant of the state, However, other parts of the state are experiencing
platted lands problems in varying degrees.

Starting in the 1920’s, and carrying through the 1970’s, enterprising business people sold land in
Florida to people around the globe. While many sales were legitimate, some sales strategies called for
twenty-three lots to an acre or sold land described as “waterfront” that was miles and miles away from
any coast. In other areas, only paper plats were sold, and were never recorded and never experienced
any development. Large-scale marketing land sale ventures were conducted by companies that owned
enormous tracts. Governmental regulation of land sales, poor planning by some land sale companies
and lack of research by prospective buyers contributed to the creation of millions of acres that now
stagnate as undevelopable or useable. It is estimated that Florida has more than 2,600 antiquated
subdivisions, covering over 2.1 million lots. In the 1980s, as the state and local governments became
more involved in land use regulations, the problems caused by antiquated subdivisions became more
apparent. Developers, private lot owners, and service providers also became aware of the obstacles
caused by antiquated subdivisions as their own plans were stymied.

' See generally, “Platted Lands”, Florida Legislative Committee on Intergovernmental Relations; February, 2003.
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Although what constitutes optimal neighborhood design is constantly being reevaluated by planners,
architects and residents, there appears to be consensus that antiquated subdivisions do not carry traits
that are conducive to providing a high quality of life.

Platted lands are often characterized by one or more of the following traits: fiscally unsound, or lack of
service delivery; housing developments with no lands set aside for parks, schools or commercial sites;
lack of cohesive character in an area with no ability to ensure sound planning; lack of environmental
sensitivity; inadequate planning for emergency management and evacuation, and; serious
infrastructure deficits, such as water and wastewater systems.

SOLUTIONS PROPOSED BY THE BILL

Limiting court actions by former property owners when properties are acquired by tax deed - A tax
deed is defined as a proof of ownership of land given to the purchaser by the government after the land
has been taken from another person by the government and sold for failure to pay taxes.? Any person,
firm, corporation, or county that is the grantee of any tax deed shall be entitled to the immediate
possession of the lands described in the deeds.® Current law provides that when the holder of a tax
deed goes into actual possession of the real property described in the tax deed, no action to recover
possession may be maintained by a former owner or other adverse claimant unless the action is begun
within 4 years after the holder of the tax deed has gone into actual possession. When the real property
is adversely possessed by a person, no action may be brought by the tax deed holder unless the action
is begun within 4 years after the date of the deed.* If the tax deed holder is not in possession, no
actionsmay be brought by the former owner of the property when a tax deed has been issued for 4
years.

This bill prohibits a former owner of property or a claimant under the former owner from bringing an
action after a tax deed has been issued to any person for a period of 4 years or more; or after a tax
deed has been issued to a county® for a period of 1 year or more.

Including the vacation or reconfiguration of antiquated subdivisions in the powers that are specifically
enumerated for local governments — Section 125.01, Florida Statutes, sets forth the powers and duties
of the legislative and governing body of a county in order to carry on county government, to the extent
not inconsistent with general or special law. This bill amends three subsections of s. 125.01,
authorizing county governments to:
* Prepare and enforce comprehensive plans for the development of the county and the regulation
of platted lands development, including platting, deplatting, and reassembly;
» Establish, coordinate, and enforce zoning and such business regulations as are necessary for
the protection of the community and environmental welfare; and
» Establish and administer programs of housing, slum clearance, community redevelopment,
conservation, flood and beach erosion control, air pollution control, platted lands assembly or
adjustment, and navigation and drainage and cooperated with governmental agencies and
private enterprises in the development and operation of such programs.

% Black’s Law Dictionary, Fifth Edition.

*See s. 197.562, F.S.

*Sees. 95.191, F.S.

®See s. 95.192(1), F.S. If the tax deed has been issued to property in the actual possession of the legal owner and the
legal owner continues in actual possession 1 year after the tax deed and before an action to eject him or her is begun,
subsection (1) does not apply, pursuant to s. 95.192(3), F.S.

® Chapter 197, F.S., provides a mechanism under which a local government may gain ownership of a parcel of land when
the land owner fails to pay property taxes. If the owner is delinquent, the local government can gain control of the
property through tax deed sales. If no one bids on the subject parcel, the property escheats to the county after three
years. See s. 197.502(8), F.S.
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Allowing counties to use eminent domain to consolidate platted lands and replat subdivisions - Eminent
domain is generally defined as the power of the nation or a sovereign state to take, or to authorize the
taking of, private property for a public use without the owner's consent, conditioned on the payment of
just compensation.” The Legislature has granted the county authority to exercise the right and power
or eminent domain; that is the right to appropriate property, except state or federal, for any county
purpose.® The board of county commissioners may, by resolution, authorize the requirement by
eminent domain of property real or personal, for any county use or purpose designated in such
resolution.®

This bill provides that pursuant to the authority of counties or municipalities to exercise the right and
power of eminent domain, the consolidation of platted or subdivided lots to allow replatting for more
appropriate development or use shall be considered a public purpose.

Requiring comprehensive plans to identify antiquated subdivisions, and to include provisions for
remedying antiquated subdivisions - Section 163.3177, Florida Statutes, sets forth the requirements for
comprehensive plans. This bill requires such comprehensive plan to include a future land use plan
element, which includes (among numerous other things) an analysis of antiquated subdivisions, and the
need for redevelopment and land reassembly. The bill requires the future land use plan to contain
provisions to address antiquated subdivisions that are underused to minimize the imbalance of single
land use buildout, lack of public services, and environmental and water quality impacts; and to identify
any area where the local government seeks to consolidate platted or subdivided lots and the vacation
of all or a portion of such lots to allow appropriate development, redevelopment, reassembly, or any
other use.

Current law also requires each county to adopt or amend and enforce land development regulations
that are consistent with and implement their adopted comprehensive plan within 1 year after
submission of its revised comprehensive plan.” This bill requires local governments to address
antiquated subdivisions in the land development regulations that such local governments are required
to adopt.

Allowing the remediation of antiquated subdivisions as a purpose for community redevelopment areas
and enterprise zones — Part Il of chapter 163, Florida Statutes, addresses community redevelopment
areas, which are defined as:

a slum area, a blighted area, or an area in which there is a shortage of

housing that is affordable to residents of low or modest income, including the

elderly, or a coastal and tourist area that is deteriorating and economically

distressed due to outdated building density patterns, inadequate

transportation and parking facilities, faulty lot layout or inadequate street

layout, or a combinations thereof which the governing body designates as

appropriate for community redevelopment.”’
Upon a finding of necessity by the county or municipality, and upon a further finding that there is a need
for a community redevelopment agency to function in the county to carry out the purposes of the law,
any county or municipality may create a public body corporate and politic to be known as a ‘community
redevelopment agency.'> The governing body may also declare itself to be an agency.” The purpose
of the agency is chiefly to carry out the provisions of the community redevelopment plan, including the

" See 21 Fla. Jur. 2d, Eminent Domain s.1.
8 See s. 127.01, F.S.

®Sees. 127.02, F.S.

" See s. 163.3202, F.S.

" See s. 163.340(10), F.S.

2 See s. 163.356, F.S.

¥ See s. 163.357, F.S.
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right to acquire by condemnation any interest in real property which it deems necessary for, or in
connection with, community redevelopment.'

Similarly, an Enterprise Zone is an area designated by the state which has been nominated by a county
or municipality by adopting a resolution finding that an area exists within the county or municipality
which chronically exhibits extreme and unacceptable levels of poverty, unemployment, physical
deterioration, and economic disinvestment; rehabilitation, conservation, or redevelopment is necessary
in the interest of the public health, safety, and welfare of the residents of such county or municipality;
and revitalization can occur only if the private sector can be induced to invest its own resources in
productive enterprises that build or rebuild the economic viability of the area.”® The government entity
can create a public body corporate and politic to be known as an enterprise zone development
agency.'® The agency is generally empowered to implement the enterprise zone development plan.

This bill includes antiquated subdivisions, or a pattern of platted or subdivided lots in an area that
makes the area unsuitable for economically viable development or use in the definition of ‘community
redevelopment area’, and includes the reassembily, platting, or replatting of lands in the definition of
‘community redevelopment.” The bill allows the acquisition of antiquated subdivisions as part of the
community redevelopment plan.

The bill further declares the revitalization of antiquated subdivisions as an explicit public purpose
relating to enterprise zones; and includes antiquated subdivisions and tax delinquent parcels or a high
percentage of inappropriate lot sizes to ensure a balance of land uses in the types of areas that qualify
as enterprise zones.

The bill also includes definitions of ‘land assembly or adjustment’ and ‘antiquated subdivisions’ in
chapter 380, Florida Statutes, relating to Land and Water Management. Nothing in chapter 380
authorizes any governmental agency to adopt a rule or regulation that constitutes a taking of property
without the payment of full compensation, or in violation of the state or federal constitution.'”

Revising the general statute regarding subdivision/platting to specifically include the vacation or
reconfiguration of plats - A “plat or replat” means a map or delineated representation of the subdivision
of lands, being a complete exact representation of the subdivision and other information in compliance
with the requirement of all applicable sections of the law and of any local ordinances.' The stated
purpose of the platting provisions found in Part | of chapter 177, Florida Statutes, is to establish
consistent minimum requirements, and to create such additional powers in local governing bodies, to
regulate and control the platting of lands."® Plat vacation is a technique most commonly used when
one landowner owns or acquires multiple lots. If no development has occurred for a certain period of
time, the landowner can request that the antiquated plat be vacated and a new plat is recorded.?® Plat
vacation is generally allowed provided that the vacation will not affect the ownership or right of
convenient access of persons owning other parts of the subdivision.?'

This bill makes the following changes to the platting requirements, and platting vacation, in chapter 177,
Florida Statutes:
* Includes the replatting and reassembly of lands in the purpose of the platting provisions.

'* See ss. 163.370 and 163.375, F.S.

'° See ss. 290.0055 and 290.0065, F.S. Note that these provisions are repealed effective December 31, 2005, by s. 37,
ch. 94-136, LOF.

'® See s. 290.0056, F.S. Note that this provision is repealed effective December 31, 2005, pursuant to s. 37, Ch. 94-136,
LOF.

'" See s. 380.08, F.S.

'® See s. 177.031(14), F.S.

¥ See s. 177.011, F.S.

*Sees. 177.101, F.S.

2 d.
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» Provides that the general welfare of the public requires the harmonious, orderly, and
progressive development of land.

» Authorizes local governments to adopt, amend, or revise and enforce measures relating to
platting and land assembly or adjustment.

* Provides legislative intent regarding the regulation of platting and land assembly or
readjustment.

* Includes a definition of “land assembly or adjustment”; and reduces the definition of
“subdivision” from three or more divisions of land, to two.

* Requires subdivision plats to be recorded in the public records of each county in which the
property is situated.

* Includes assembly or replatting of subdivisions in the law governing vacation and annulment of
subdivision plats.

» Allows the governing body of a county to order the assembly or adjustment of all or part of a
subdivision within its jurisdiction to the provisions and objectives of the revised local
comprehensive plan, if the following conditions are met:

0 The plat was approved or recorded at least 25 years prior to the county commission’s
actions; and

o Not more than 20% of the subdivision has been developed for its currently allowable
uses.

» Allows a private owner of at least 60% of a subdivision to apply to the county commission to
pursue reassembly or a parcel, if the person demonstrates that such action would not affect the
ownership or convenient access of other persons who own land in the subdivision, based upon
a finding by the governing body that the proposed assembly or adjustment conforms to the
comprehensive plan and that the public health, safety, economy, comfort, order, convenience,
and welfare will be promoted.

* Requires the county to establish provisions for the fair and just compensation of any fee simple
owner of platted lands within the tract covered by the application for vacation who has refused
to participate in the application.

Requiring specified contracts regarding real property to be recorded - No mortgage of real property or
of any interest in such property is good and effectual in law or equity against creditors or subsequent
purchasers for a valuable consideration without notice, unless recorded according to law.?? This bill
requires all conveyances of real property, or any interest therein, to be recorded in the official records of
the county, and requires a copy of the plat, survey, or legal description to be attached and submitted to
the clerk of the circuit court for recording. The bill further requires all contracts for deed or other
instruments for the purchase or sale of real estate to be recorded it the public records of the county
where the real property is situated, and requires that a copy of the approved recorded plat or survey
must be attached to the instrument at the time of recording. Lastly, the bill includes all contracts or
agreements for deed for real or personal property as instruments that are to be considered mortgages
that are subject to recordation requirements.

SECTION DIRECTORY:
Section 1. Amends s. 95.191, F.S., relating to limitations when tax deed holder is in possession.

Section 2. Amends s. 95.192(1), F.S,, relating to limitation upon acting against tax deed.

Section 3. Amends ss. 125.01(1)(g), (h) and (j), F.S., relating to county governing board powers and
duties.

Section 4. Amends s. 127.01(3), F.S., relating to counties delegated power of eminent domain.

2 See s. 695.01, F.S.
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Section 5. Amends ss. 163.3164(23) and (32), F.S., relating to definitions in the Local Government
Comprehensive Planning and Land Development Regulation Act.

Section 6. Amends s. 163.3177(6)(a), F.S., relating to required and optional comprehensive plan
elements.

Section 7. Amends ss. 163.3202(2)(a) and (3), F.S., relating to land development regulations.

Section 8. Amends ss. 163.340(9) and (10), F.S., relating to definitions of “community redevelopment,”
“redevelopment,” and “community redevelopment area.”

Section 9. Amends s. 163.360(8)(b), F.S., relating to community redevelopment plans.
Section 10. Amends 166.411(12), F.S., relating to eminent domain.

Section 11. Amends s. 177.011, F.S,, relating to local government regulation of platting, replatting and
reassembly.

Section 12. Amends s. 177.031(18), F.S,, relating to definitions of “subdivision” and “land assembly or
adjustment.”

Section 13. Amends s. 177.091, F.S., relating to plats made for recording.

Section 14. Amends s. 177.101, F.S., relating to assembly, replat, vacation and annulment of plats
subdividing land.

Section 15. Amends s. 177.111, F.S, relating to instructions for filing plats.

Section 16. Amends s. 290.003, F.S, relating to the policy and purpose for the Florida Enterprise Zone
Act of 1994.

Section 17. Amends s. 290.0058(4), F.S., relating to the determination of pervasive poverty,
unemployment and general distress.

Section 18. Amends ss. 380.031(8), (21), and (22), F.S., relating to definitions respectively of “land
development regulations,” “land assembly or adjustment,” and “antiquated subdivisions.”

Section 19. Amends s. 695.01(1), F.S,, relating to conveyances to be recorded.

Section 20. Amends s. 696.01, F.S., relating to contracts for sale of realty that must be acknowledged
in order to be recorded.

Section 21. Amends s. 697.01(1), F.S,, relating to instruments that are deemed to be mortgages.
Section 22. Provides for an effective date of upon becoming law.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.
2. Expenditures:
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The Department of Community Affairs reports that it could incur additional costs as a result of staff
time and expenses needed to process plan amendments related to antiquated subdivisions, any
litigation related to same, and development order or land development regulation challenges that
are related to antiquated subdivisions. The department notes that it presumes that the extra
workload could be absorbed by existing staff.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

Provides a potential for additional ad valorem revenues resulting from the reassembly of certain
lands and the eventual productive economic or environmental use of those lands.

2. Expenditures:

The Department of Community Affairs reports that local governments could be required to submit
and adopt comprehensive plan amendments and land development regulations that address
antiquated subdivisions, which would involve costs related to the preparation and process of these
amendments; local governments may incur additional costs due to staff time and litigation that will
potentially occur as a result of actually vacating or reconfiguring antiquated subdivisions.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The rights of property owners in antiquated subdivisions could be affected, which could in turn affect
their property value.

FISCAL COMMENTS:

The Department of Community Affairs reports that local governments would potentially avoid excessive
costs of public facilities and services that would be needed to serve development in antiquated
subdivisions.

County clerks may potentially be required to process additional paperwork related to the recording of
instruments related to real property, and the abandonment of plats.

lll. COMMENTS
CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable because this bill does not appear to: require the counties or cities to spend funds or
take an action requiring the expenditure of funds; reduce the authority that cities or counties have to
raise revenues in the aggregate; or reduce the percentage of a state tax shared with cities or
counties.

2. Other:

Access to Courts — Article |, section 21 of the Florida Constitution provides that “the courts shall be
open to every person for redress of any injury, and justice shall be administered without sale, denial,
or delay.” Where citizens have enjoyed a historical right of access, the Legislature can only
eliminate a judicial remedy under two circumstances: a valid public purpose coupled with a
reasonable alternative,?® or an overriding public necessity.?* To the extent that this bill shortens the
statute of limitations for actions brought by a former owner of property after a tax deed has been
issued to a county from 4 years to 1 year (see lines 97-98 and 105-109, it would appear that citizens’

%% See Kluger v. White, 281 So0.2d 1 (Fla. 1973).
** See Rotwein v. Gersten, 36 So. 2d 419 (Fla. 1948).
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historical right of access to the courts has been curtailed. It is unknown whether the courts will find
that the ‘whereas’ clauses at lines 65-75 state a sufficient overriding public necessity.

Eminent Domain — Article X, section 6 of the Florida Constitution permits state government to
exercise the power of eminent domain, “No private property shall be taken except for a public
purpose and with full compensation therefore paid to each owner or secured by deposit in the
registry of the court and available to the owner.” Similarly, the Takings Clause of the Fifth
Amendment to the U.S. Constitution prohibits taking private property for public use without just
compensation.

Public Use - To exercise the power of eminent domain over private property, such property must be
taken for a public use. The use must be fixed and definite, the public must have an interest in the
use, and the terms and manner of enjoyment of the use must be within the control of the
government.”® The government may not authorize the taking of property for another’s mere private
use, even on the payment of full compensation, because to do so would be a deprivation of property
without due process of law.?®  Florida courts have found that the elimination of urban blight, and
urban renewal or redevelopment does constitute a valid public purpose.?” It is unclear whether the
language on lines 133-135 and 327-329 of the bill, allowing the consolidation of platted or subdivided
lots to allow replatting for more appropriate development or use shall in fact be considered a valid
public purpose if such development or use is private in nature. Query whether amending those lines
to read, “(3) The consolidation of platted or subdivided lots to allow replatting for more appropriate
development consistent with the public policies of the jurisdiction, or for public use shall be
considered a public purpose” would mitigate any perceived constitutional infirmity.

Full compensation - It would appear that the power to determine the amount of constitutionally
required compensation is a uniquely judicial function, in that it calls for the adjudication of a
constitutional right.?® To the extent that the bill on lines 708 — 712, requires county governing
authorities to establish provisions for fair and just compensation for fee simple owners who refuse to
participate in the application for reassembly, it would appear that the bill may violate the separation
of powers doctrine of Article Il, section 3 of the State Constitution, which provides that “No person
belonging to one branch shall exercise any powers appertaining to either of the other branches
unless expressly provided herein.” It also appears that the bill language includes an inherent conflict
of interest in requiring the county to provide for fair and just compensation for land that the county
wants to take without the owner’s consent. Because the fee simple owner already has a
constitutionally required and statutory remedy, it is suggested that lines 708 — 712 be deleted.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Comments by Staff of Judiciary Committee —

1. Consider amending lines 133 — 135 and 327 - 329 to read, “(3) The consolidation of platted or
subdivided lots to allow replatting for more appropriate development consistent with the public
policies of the jurisdiction, or for public use shall be considered a public purpose” in order to
mitigate any perceived constitutional infirmity regarding the takings clause.

2. Consider deleting lines 708-712, which requires county governing authorities to provide full and
just compensation to specified property owners who do not want to participate in the application

%% See Clark v. Gulf Power Co., 198 So.2d 368 (Fla. 1% DCA 1967).

%6 See Orange County v. Fordham, 34 So.2d 438 (Fla. 1948).

" See Grubstein v. Urban Renewal Agency of City of Tampa, 115 So.2d 745 (Fla. 1959); Post v. Dade County, 467
So0.2d 758 (Fla. 3" DCA 1985).

8 See s. 73.071, F.S. which provides that in eminent domain proceedings, the amount of compensation shall be
determined by a jury of 12 persons.
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of reassembly of their property, as the language appears to violate the constitutional separation
of powers doctrine, to include an inherent conflict of interest, and to be unnecessary as fee
simple owners have an independent constitutional and statutory remedy.

3. The Department of Community Affairs suggests that the amendment to s. 163.3177, F.S.,
requiring comprehensive plans to identify antiquated subdivisions and to include provisions for
remedying such subdivisions should include a due date. The department suggests the following
language, “The need for plan amendments to address requirements related to land assembly or
adjustment of platted or subdivided lands or antiquated subdivisions shall be addressed in the
first evaluation and appraisal report which is due to be submitted after July 1, 2007.”

IV. AMENDMENTS/COMMITTEE SUBSTITUTE CHANGES

On March 31, 2004, the Subcommittee on Local Affairs favorably recommended two amendments.
Amendment 1 changes the language of line 129 to provide that replatting is considered a public

purpose. Amendment 2 excludes state highway system roads from the vacation of streets provision in
line 676.

On April 1, 2004, the Committee on Local Government & Veterans’ Affairs adopted the two
amendments referenced above.
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