F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1549 2004

1 A bill to be entitled

2 An act relating to workers' conpensation; anendi ng s.

3 440.055, F.S.; requiring an enployer with fewer than four
4 enpl oyees who has el ected alternative coverage to workers'
5 conpensation to post notice at each worksite to this

6 ef fect; anmending s. 440.075, F.S.; providing that every

7 corporate officer who elects alternative coverage nust

8 proceed at common law in any action to recover damages for
9 injury or death brought against the enpl oyer; anending s.
10 440.077, F.S.; providing that an officer of a corporation
11 who el ects alternative coverage may not recover workers'
12 conpensation benefits; creating s. 440.095, F. S.;
13 providing for election of alternative coverage instead of
14 regul ar workers' conpensati on coverage; specifying who is
15 eligible therefor; prescribing benefits included in
16 alternati ve coverage; prescribing a schedule of benefits
17 for specified injuries; requiring the Ofice of Insurance
18 Regul ation to determne if a policy neets certain m ninmm
19 requirements; requiring a statenment of such determ nation
20 on alternative coverage policies and applications
21 t herefor; authorizing the Financial Services Conm ssion to
22 adopt rules specifying policies providing alternative
23 coverages; anending s. 440.02, F.S.; redefining the terns
24 "“enpl oyee, " "enployer," and "enpl oynent"” for purposes of
25 wor kers' conpensati on coverage; del eting the power of
26 corporate officers and certain others to el ect exenption
27 fromworkers' conpensation coverage; anending s. 440. 04,
28 F.S.; providing that a corporate officer who has el ected
29 alternative coverage nmay revoke that el ection; anmending s.
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30 440.05, F.S.; prescribing procedures for giving notice of
31 el ection of alternative coverage and of revocation of that
32 el ection; anmending s. 440.10, F.S.; providing for
33 subcontractors to give evidence of alternative coverage to
34 contractors, when applicable; anending s. 440.105, F. S.;
35 provi ding penalties for an enpl oyer that coerces an
36 enpl oyee into electing alternative coverage; providing
37 penalties for an enployer that presents false, fraudul ent,
38 or m sleading statenents as evidence of conpliance with s.
39 440.38, F.S., or of eligibility for a certificate of
40 alternative coverage; amending ss. 489.115 and 489. 515,
41 F.S., to conform providing effective dates.

42
43| Be It Enacted by the Legislature of the State of Florida:
44
45 Section 1. Section 440.055, Florida Statutes, is anmended
46| to read:

47 440. 055 Notice requirenents.--An enployer who enpl oys

48| fewer than four enployees- who is permtted by lawto el ect

49| alternative coverage hot—to-securepayrent—of conpensation under
50( this chapters+ and who el ects net- to do so shall post clear

51| written notice in a conspicuous |ocation at each worksite
52| directed to all enployees and other persons perform ng services

53| at the worksite of their lack of entitlenent to full workers'

54| conpensation benefits under this chapter and their entitl enent

55| to reduced, alternative coverage benefits.
56 Section 2. Section 440.075, Florida Statutes, is anended
57| to read:
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58 440. 075 When corporate officer rejects chapter
59| effect.--Every corporate officer who elects alternative coverage
60| as permtted by te—+ejeet this chapter shall, in any action to

61| recover danmges for injury or death brought against the
62| corporate enployer, proceed as at common | aw, and the enpl oyer
63| in such suit may avail itself of all defenses that exist at

64| conmmon | aw

65 Section 3. Section 440.077, Florida Statutes, is anmended
66| to read:
67 440. 077 \When a corporate officer rejects chapter

68| effect.--An officer of a corporation who is permtted to el ect
69| alternative coverage an—exepption under this chapter and who

70| elects to do so beexenptfromtheprovisions—ofthischapter

71| may not recover benefits under this chapter other than the

72| benefits provided by the alternative coverage.

73 Section 4. Section 440.095, Florida Statutes, is created
74| to read:

75 440.095 Alternative coverage. --

76 (1) In lieu of workers' conpensati on coverage as provi ded

77! in ss. 440.09-440.093 and the benefits for such coverage

78| specified in this chapter, eligible persons nay el ect

79| alternative coverage under this section. Such alternative

80| coverage nust provide coverage for accidents, both work-rel ated

81| and not work-rel ated, but not coverage for illnesses and ot her

82| health problens that do not result froman accident. Alternative

83| coverage nust provide, at a mninum the benefits specified in

84| this section.

85 (2) Persons who are eligible to elect alternative coverage

86 are:
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(a) An enployer with fewer than four enpl oyees.

(b) A sole proprietor or a partner who is not engaged in

the construction industry.

(c) An officer of a corporation, as provided in s.
440. 02(15) (b).

(3) Disability benefits are 60 percent of preacci dent

wages for up to 12 nonths, not to exceed $1,500 per nonth,

payabl e during the continuance of the disability, beginning

after a 7-day elimnation period after the date of the covered

acci dent.

(4) Accidental death and di smenbernment benefits are a

death benefit of $100, 000 and di snenbernent benefits are subject

to the foll ow ng schedul e:

(a) For loss of an arm..... $20, 000.

(b) For loss of a hand ..... $10, 000.

(c) For loss of aleg ..... $20, 000.

(d) For loss of a foot ..... $10, 000.

(e) For |loss of one eye ..... $15, 000.

(f) For loss of a thunb ..... $5, 000.

(g) For loss of a second finger ..... $2, 500.
(h) For loss of a third finger ..... $2, 000.
(i) For loss of a fourth finger ..... $1, 000.
(j) For loss of a fifth finger ..... $750.
(k) For loss of a great toe ..... $2, 000.

(I') For loss of a toe other than great toe ..... $750.

(5) |In addition to the benefits under subsection (3), a

catastrophic | oss benefit of $100,000 shall be payable after a

365-day elimnation period after the date of the covered

accident for an injury that results in total and pernmanent:
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116 (a) Loss of both hands or both feet;
117 (b) Loss or |oss of use of both arns or both | egs;
118 (c) Loss or loss of use of one arm and one | eg;
119 (d) Loss of one hand and one foot;
120 (e) Loss of sight in both eyes;
121 (f) Loss of hearing in both ears; or
122 (g) Loss of the ability to speak.
123 (6) Hospital care benefits are as foll ows:
124 (a) Hospital admission ..... $750 per adm ssion per
125| accident.
126 (b) Hospital confinenent ..... $200 per day up to 365
127| days.
128 (c) Hospital intensive care ..... $400 per day up to 15
129| days.
130 (7) Medical indemity benefits are as foll ows:
131 (a) Anbul ance ..... $100 per trip.
132 (b) Air anbulance ..... $500 per trip.
133 (c) Energency roomtreatnent ..... $150 per acci dent.
134 (d) Initial doctor's office visit ..... $50 per acci dent.
135 (e) Open abdom nal or thoracic surgery ..... $1, 000.
136 (f) Blood/plasna/platelets ..... $300.
137 (g) Dislocation (separated joint). For an open (surgical)
138| reduction of a dislocation of the follow ng bones, which anmounts
139| are reduced by 50 percent for closed (nonsurgical) reduction:
140 1. Hp..... $4, 000.
141 2. Knee ..... $2, 000.
142 3. Ankle bone or bones of the foot ..... $1, 600.
143 4. Collarbone (sternoclavicular) ..... $1, 000.
144 5. Lower jaw, shoul der, elbow, wist ..... $600.
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6. Bone or bones of the hand ..... $600.

7. Collarbone (acrom ocl avi cul ar and separation), one toe
or finger ..... $200.

(h) Fracture (broken bone). For an open (surgical)
reduction of a fracture of the foll owi ng bones, which anpunts
are reduced by 50 percent for closed (nonsurgical) reduction:

1. Skull/depressed ..... $5, 000.

2. Skull/sinple nondepressed ..... $2, 000.

3. Hp, thigh ..... $3, 000.

4. Body of vertebrae, pelvis, leg ..... $1, 600.

5. Bones of face or nose ..... $700.

6. Upper jaw, maxilla ..... $700.

7. Upper area between el bow and shoul der ..... $700.

8. Lower jaw, nmandi bl e, kneecap, ankle, foot ..... $600.

9. Shoul der bl ade, coll arbone, vertebral processes .....
$600.

10. Forearm wist, hand ..... $600.

11. Rb ..... $500.

12. CoccyXx ..... $400.

13. Finger, toe ..... $100.

(i) Burn (based on size and degree) ..... $750 to $10, 000.

(j) Concussion ..... $100.

(k) Energency dental work ..... $50 to $150.

(I) Eye injury ..... $200.

(m Torn knee cartilage ..... $500.

(n) Lacerations (based on size) ..... $25 t o $400.

(o) Ruptured disc ..... $400.

(p) Tendon/liganent/rotator cuff ..... $600.

(q) Followp care:
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174 1. Accident followp treatnent ..... $50 (limt of one

175| visit, payable after energency treatnent, hospital discharge, or

176| initial doctor's office visit).

177 2. Appliances (wheelchair, crutches) ..... $100.

178 3. Physical therapy ..... $25 per treatnent up to six
179| treatnents.

180 4. Prosthetic devices ..... $1, 000.

181 (8 The Ofice of Insurance Regul ation shall determ ne

182 whether a policy neets the mninmum requirenents specified in

183| this section. Policies deternmned to neet such requirenents and

184| the applications for such policies shall include the foll ow ng

185| statenment: "This policy is an accident-only policy approved by

186 the Florida Ofice of Insurance Regul ation as alternative

187| coverage to workers' conpensati on coverage, but only for persons

188| legally allowed to elect alternative coverage. Persons all owed

189| to elect alternative coverage are:. enployers with three or fewer

190| enpl oyees; sole proprietors not engaged in the construction

191| industry; and officers and directors of corporations, limted to

192| three officers and directors of a corporation, engaged in the

193| construction industry."”

194 (9) The Financial Services Commi ssion may, by rul e,

195| specify additional requirenents for alternative benefit policies

196| consistent with this section

197 Section 5. Subsections (15), (16), and (17) of section
198| 440.02, Florida Statutes, are anended to read:
199 440.02 Definitions.--Wen used in this chapter, unless the

200| context clearly requires otherwise, the following terns shall

201| have the foll ow ng neanings:
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202 (15)(a) "Enpl oyee" neans any person who receives

203| remuneration froman enployer for the performance of any work or
204| service while engaged in any enpl oynent under any appoi ntnent or
205| contract for hire or apprenticeship, express or inplied, oral or
206| witten, whether lawfully or unlawfully enpl oyed, and incl udes,

207| but is not Iimted to, aliens and m nors.

208 (b) "Enpl oyee" includes any person who is an officer of a
209| corporation and who perfornms services for renmuneration for such
210| corporation within this state, whether or not such services are
211| conti nuous.

212 1. Any officer of a corporation may elect alternative

213| coverage under to—be-exenpt—froemthis chapter by filing witten
214| notice of the election with the departnent as provided in s.

215 440. 05.

216 2. As to officers of a corporation who are engaged in the

217| construction industry, no nore than three officers of a

218| corporation or of any group of affiliated corporations may el ect

219| alternative coverage under to—be-exenmpt—f+roemthis chapter by

220| filing witten notice of the election with the departnment as

221| provided in s. 440.05. Oficers nust be sharehol ders, each

222| owning at |least 10 percent of the stock of such corporation and
223| listed as an officer of such corporation with the D vision of
224| Corporations of the Departnent of State, in order to el ect

225| alternative coverage exesptiens under this chapter. For purposes

226| of this subparagraph, the term"affiliated" means and i ncl udes
227| one or nore corporations or entities, any one of which is a

228| corporation engaged in the construction industry, under the sane
229| or substantially the same control of a group of business

230| entities which are connected or associated so that one entity
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controls or has the power to control each of the other business
entities. The term"affiliated" includes, but is not limted to,
the officers, directors, executives, shareholders active in
managenent , enpl oyees, and agents of the affiliated corporation.
The ownership by one business entity of a controlling interest
i n another business entity or a pooling of equipnment or incone
anong business entities shall be prim facie evidence that one
business is affiliated with the other.

3. An officer of a corporation who elects alternative

coverage under tobeexenpt—froemthis chapter by filing a

witten notice of the election with the departnent as provi ded

ins. 440.05 is not an enpl oyee.

Servi ces are presuned to have been rendered to the corporation
if the officer is conpensated by other than dividends upon
shares of stock of the corporation which the officer owns.

(c) "Enployee" includes:

1. A sole proprietor or a partner who is not engaged in
the construction industry, devotes full tine to the
proprietorship or partnership, and has not elected alternative
coverage under this chapter electsto beincludedinthe
definition—-of—enployee by filing notice thereef as provided in
s. 440. 05.

2. Al persons who are being paid by a construction

contractor as a subcontractor, unless the subcontractor has
validly elected alternative coverage an—exenption as permtted

by this chapter, or has otherw se secured the paynent of

conpensati on coverage as a subcontractor, consistent with s.

440.10, for work performed by or as a subcontractor.

Page 9 of 29

CODING: Words stricken are deletions; words underlined are additions.




F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1549 2004
260 3. An independent contractor working or perform ng

261| services in the construction industry.

262 4. A sole proprietor who engages in the construction

263| industry and a partner or partnership that is engaged in the
264| construction industry.

265 (d) "Enpl oyee" does not i nclude:

266 1. An independent contractor who is not engaged in the
267| construction industry.

268 a. In order to neet the definition of independent

269| contractor, at least four of the followng criteria nust be net:
270 (1) The independent contractor maintains a separate

271| business with his or her own work facility, truck, equipnent,
272 materials, or simlar accommodati ons;

273 (I'l) The independent contractor holds or has applied for a
274| federal enployer identification nunber, unless the independent
275| contractor is a sole proprietor who is not required to obtain a
276| federal enployer identification nunber under state or federal
277| regqgul ati ons;

278 (I'1'1) The independent contractor receives conpensation for
279| services rendered or work perforned and such conpensation is
280| paid to a business rather than to an i ndividual;

281 (I'V) The independent contractor holds one or nore bank
282| accounts in the nane of the business entity for purposes of

283| payi ng busi ness expenses or other expenses related to services
284| rendered or work perforned for conpensation

285 (V) The independent contractor perfornms work or is able to
286 performwork for any entity in addition to or besides the

287| enployer at his or her own election w thout the necessity of

288| conpleting an enpl oynment application or process; or
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289 (VI) The independent contractor receives conpensation for

290 work or services rendered on a conpetitive-bid basis or

291| completion of a task or a set of tasks as defined by a

292| contractual agreement, unless such contractual agreenent

293| expressly states that an enploynent relationship exists.

294 b. If four of the criteria listed in sub-subparagraph a.
295| do not exist, an individual may still be presuned to be an

296| independent contractor and not an enpl oyee based on full

297| consideration of the nature of the individual situation with
298| regard to satisfying any of the follow ng conditions:

299 (1) The independent contractor perfornms or agrees to

300| performspecific services or work for a specific anount of noney
301| and controls the neans of perform ng the services or work.

302 (I'1) The independent contractor incurs the principa

303| expenses related to the service or work that he or she perforns
304| or agrees to perform

305 (I'r1) The independent contractor is responsible for the
306| satisfactory conpletion of the work or services that he or she
307| perforns or agrees to perform

308 (I'V) The independent contractor receives conpensation for
309 work or services perforned for a conm ssion or on a per-job
310| basis and not on any other basis.

311 (V) The independent contractor may realize a profit or
312 suffer a loss in connection with perform ng work or services.
313 (VI) The independent contractor has continuing or

314| recurring business liabilities or obligations.

315 (VI1) The success or failure of the independent

316| contractor's business depends on the relationship of business

317| receipts to expenditures.
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318 c. Notw thstanding anything to the contrary in this

319| subparagraph, an individual claimng to be an independent

320 contractor has the burden of proving that he or she is an

321| independent contractor for purposes of this chapter.

322 2. Avreal estate licensee, if that person agrees, in

323 witing, to performfor renuneration solely by way of

324| conm ssion.

325 3. Bands, orchestras, and nusical and theatrical

326| performers, including disk jockeys, performng in |licensed

327| prem ses as defined in chapter 562, if a witten contract

328| evidencing an independent contractor relationship is entered
329| into before the commencenent of such entertainnment.

330 4. An owner-operator of a notor vehicle who transports
331| property under a witten contract with a notor carrier which
332| evidences a relationship by which the owner-operator assunes the
333| responsibility of an enployer for the performance of the

334| contract, if the owner-operator is required to furnish the

335| necessary notor vehicle equipnment and all costs incidental to
336| the performance of the contract, including, but not limted to,
337| fuel, taxes, licenses, repairs, and hired hel p; and the owner-
338| operator is paid a conm ssion for transportation service and is
339| not paid by the hour or on sone other tinme-neasured basis.

340 5. A person whose enploynent is both casual and not in the
341| course of the trade, business, profession, or occupation of the
342| enpl oyer.

343 6. A volunteer, except a volunteer worker for the state or
344| a county, municipality, or other governnental entity. A person
345 who does not receive nonetary remuneration for services is

346| presuned to be a volunteer unless there is substantial evidence
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347| that a valuabl e consideration was intended by both enpl oyer and

348| enployee. For purposes of this chapter, the term "vol unteer™

349| includes, but is not limted to:

350 a. Persons who serve in private nonprofit agencies and who
351| receive no conpensation other than expenses in an anmount |ess
352 than or equivalent to the standard m | eage and per di em expenses
353| provided to salaried enployees in the same agency or, if such
354| agency does not have sal ari ed enpl oyees who receive mleage and
355| per diem then such volunteers who receive no conpensati on ot her
356| than expenses in an anount |ess than or equivalent to the

357| customary m | eage and per diempaid to salaried workers in the

358| comunity as determ ned by the departnent; and

359 b. Volunteers participating in federal prograns
360| established under Pub. L. No. 93-113.
361 7. Unless otherw se prohibited by this chapter, any

362| officer of a corporation who elects alternative coverage to—be

363| exenpt—ftrom-this—chapter. Such officer is not an enpl oyee for

364| any reason under this chapter until the notice of revocation of
365| alternative coverage election filed pursuant to s. 440.05 is
366| effective.

367 8. An officer of a corporation that is engaged in the

368| construction industry who elects alternative coverage toe—be

369 | exempt—iromtheprovisions—ofthis—chapter— as ot herw se
370 permtted by this chapter. Such officer is not an enpl oyee for

371| any reason until the notice of revocation of alternative

372| coverage eleetion filed pursuant to s. 440.05 is effective.
373 9. An exercise rider who does not work for a single horse
374 farmor breeder, and who is conpensated for riding on a case-by-

375| case basis, provided a witten contract is entered into prior to
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376 the comencenent of such activity which evidences that an

377| enployeel/ enpl oyer rel ationship does not exist.

378 10. A taxicab, linousine, or other passenger vehicle-for-
379 hire driver who operates said vehicles pursuant to a witten
380| agreenent with a conpany whi ch provides any dispatch, marketing,
381| insurance, communications, or other services under which the
382| driver and any fees or charges paid by the driver to the conpany
383| for such services are not conditioned upon, or expressed as a
384| proportion of, fare revenues.

385 11. A person who perforns services as a sports offici al
386| for an entity sponsoring an interschol astic sports event or for
387| a public entity or private, nonprofit organi zation that sponsors
388| an amateur sports event. For purposes of this subparagraph, such
389 a person is an independent contractor. For purposes of this

390| subparagraph, the term"sports official" nmeans any person who is
391 a neutral participant in a sports event, including, but not

392| limted to, unpires, referees, judges, |inespersons,

393| scorekeepers, or tinmekeepers. This subparagraph does not apply
394 to any person enployed by a district school board who serves as
395 a sports official as required by the enploying school board or
396 who serves as a sports official as part of his or her

397| responsibilities during normal school hours.

398 12. Medicaid-enrolled clients under chapter 393 who are
399| excluded fromthe definition of enploynent under s.

400| 443.036(21)(d)5. and served by Adult Day Training Services under
401| the Home and Community-Based Medi caid Waiver programin a

402| sheltered workshop setting |licensed by the United States

403| Departnent of Labor for the purpose of training and earning | ess

404| than the federal hourly m ni mum wage.
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405 (16) (a) "Enployer" neans the state and all political

406| subdivisions thereof, all public and quasi - public corporations
407| therein, every person carrying on any enploynment, and the | egal
408| representative of a deceased person or the receiver or trustees

409| of any person. The termincludes an enploynent agency, an

410| enpl oyee | easing conpany, or a simlar agent that provides

411 enpl oyees to other persons. The term does not include a registry

412| licensed under s. 400.506. “Enployer——also—inecludes—enploynrent
413 . . o

414 | provide—enployeesto otherpersons— If the enployer is a

415| corporation, parties in actual control of the corporation,

416| including, but not limted to, the president, officers who

417| exercise broad corporate powers, directors, and all sharehol ders
418| who directly or indirectly own a controlling interest in the
419| corporation, are considered the enployer for the purposes of ss.
420| 440.105, 440.106, and 440.107.

421 (b) A honmeowner shall not be considered the enpl oyer of
422| persons hired by the homeowner to carry out construction on the
423| homeowner's own prenises if those prem ses are not intended for
424| imedi ate | ease, sale, or resale.

425 (c) Facilities serving individuals under subparagraph

426| (15)(d)12. shall be considered agents of the Agency for Health
427| Care Administration as it relates to providing Adult Day

428| Training Services under the Home and Comrunity- Based Medicaid
429| Waiver program and not enployers or third parties for the

430| purpose of limting or denying Medicaid benefits.

431 (17)(a) "Enploynent," subject to the other provisions of
432| this chapter, neans any service performed by an enpl oyee for the
433| person enploying himor her.
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434 (b) "Enpl oynent™ i ncl udes:
435 1. Enploynent by the state and all political subdivisions
436| thereof and all public and quasi -public corporations therein,
437| including officers elected at the polls.
438 2. Al private enpl oynent enployrents in which one feur or

439| nore enployees are enployed by the same enpl oyer er—wth
440 I . ' nd _ an : | .
441 j

442 3. Volunteer firefighters responding to or assisting with

443| fire or nedical enmergencies whether or not the firefighters are
444| on duty.

445 (c) "Enploynent" does not include service perforned by or
446| as:

447 1. Donestic servants in private hones.

448 2. Agricultural |abor perforned on a farmin the enploy of

449| a bona fide farnmer, or association of farners, that enploys 5 or
450| fewer regul ar enpl oyees and that enploys fewer than 12 other
451| enployees at one tinme for seasonal agricultural |abor that is
452| conpleted in | ess than 30 days, provided such seasona

453| enpl oynent does not exceed 45 days in the sane cal endar year.
4541 The term "farm' includes stock, dairy, poultry, fruit, fur-

455| bearing animals, fish, and truck farns, ranches, nurseries, and
456| orchards. The term "agricultural |abor" includes field forenen,
457| tinmekeepers, checkers, and other farm | abor supervisory

458| personnel

459 3. Professional athletes, such as professional boxers,
460| westlers, baseball, football, basketball, hockey, polo, tennis,
461| jai alai, and simlar players, and notorsports teans conpeting

462 in a notor racing event as defined in s. 549.08.
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463 4. Labor under a sentence of a court to performcomunity

464| services as provided in s. 316.193.

465 5. State prisoners or county inmates, except those

466| perform ng services for private enployers or those enunerated in
467| s. 948.03(8)(a).

468 Section 6. Subsection (3) of section 440.04, Florida
469| Statutes, is anended to read:

470 440.04 \aiver of exenption.--

471 (3) A corporate officer who has elected alternative

472| coverage under exenpted-herselforhinselt by proper—noticefrom

473| the—operation—of this chapter nay at any tine revoke such
474 el ection exenption and thereby accept the provisions of this

475| chapter by giving notice as provided in s. 440.05.

476 Section 7. Section 440.05, Florida Statutes, is anended to
477| read:
478 440.05 Election of alternative coverage exerption;

479 revocation of election; notice; certification.--

480 (1) Each corporate officer who elects alternative coverage

481| under not—to—-accept—theprovisions—of this chapter or who, after

482| maki ng eleeting such el ection exenption, revokes that el ection
483| exenption shall mail to the departnment in Tall ahassee notice to

484| such effect in accordance with a formto be prescribed by the

485| departnent.

486 (2) Each sole proprietor or partner who elects alternative
487| coverage under this chapter to-be includedinthe definitionof
488| “enployee™ or who, after such election, revokes that election

489| must mail to the departnent in Tall ahassee notice to such

490| effect, in accordance with a formto be prescribed by the
491| departnent.
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492 (3) Each officer of a corporation who is engaged in the

493| construction industry and who el ects alternative coverage under

494| ahexenptiontromthis chapter or who, after naking eleeting

495| such el ection exenption, revokes that el ection exenption- nmust
496| mail a witten notice to such effect to the departnment on a form

497| prescribed by the departnent. The notice of election of

498| alternative coverage to—-be—-exenpt—iromtheprovisions—ofthis
499| echapter nust be notarized and under oath. The notice of election

500 that teo—-be-exenmpt—which is submitted to the department by the
501 officer of a corporation who is allowed to do so elaiman

502| exenpti-on—as—provi-ded—bythis—chapter nust |ist the nane,

503| federal tax identification nunber, social security nunber, al

504| certified or registered |icenses issued pursuant to chapter 489
505| held by the person seeking the alternative coverage exesption, a
506| copy of relevant docunentation as to enploynent status filed

507 with the Internal Revenue Service as specified by the

508| departnent, a copy of the relevant occupational |icense in the
509 primary jurisdiction of the business, and the registration

510 nunber of the corporation filed with the Division of

511| Corporations of the Departnent of State along with a copy of the
512| stock certificate evidencing the required ownership under this
513| chapter. The notice of el ection te—be—exenpt nust identify each
514| corporation that enploys the person nmaking the el ection eleeting
515| the—exensption and nmust |ist the social security nunber or

516| federal tax identification nunber of each such enpl oyer and the

517| additional docunentation required by this section. In addition,

518| the notice of election tobe-exerpt—rust—providethatthe
519 73 | : : . il ed I T I
520| this—chapter—mustprovide thatthe election-does notexceed
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521| exemptiontimts for officers provided in-s—440.-02—and nust

522| certify that any enpl oyees of the corporation whose officer

523| elects alternative coverage an—exepption are covered by workers
524| conpensation insurance or, if applicable, alternative coverage
525 Upon receipt of the notice of the election te—be-exenpt, receipt

526 of all application fees, and a determ nation by the departnent

527| that the notice neets the requirenents of this subsection, the
528| departnent shall issue a certification of the election to the
529| officer, unless the departnent determ nes that the infornation
530| contained in the notice is invalid. The departnent shall revoke
531| a certificate of election te—be—exenrpt—f+rom-coverage upon a

532| determ nation by the departnent that the person does not neet
533| the requirenents for alternative coverage exesption or that the
534| information contained in the notice of election te—-be—-exespt is
535| invalid. The certificate of election nust |list the name of the
536| corporation listed in the notice of el ection reguest—for

537| exemption. A new certificate of election nust be obtained each
538| time the person is enployed by a new or different corporation

539 that is not listed on the certificate of election. A copy of the
540| certificate of election nust be sent to each workers

541| conpensation carrier identified in the request for exenption.
5421 Upon filing a notice of revocation of election, an officer who
543| is a subcontractor or an officer of a corporate subcontractor
544| must notify her or his contractor. Upon revocation of a

545 certificate of election ef—exenption by the departnent, the

546| departnment shall notify the workers' conpensation carriers

547| identified in the notice of election reguest—for—exenption.

548 (4) The notice of election of alternative coverage to—be
549 | exenpt—f+rom-the—provisions—of—this—chapter nmust contain a notice
Page 19 of 29
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550 that clearly states in substance the follow ng: "Any person who,

551 knowingly and with intent to injure, defraud, or deceive the
552| departnent or any enployer or enployee, insurance conmpany, or
553| any other person, files a notice of election of alternative

554| coverage teo—be—exenpt containing any fal se or m sl eadi ng

555 information is guilty of a felony of the third degree.” Each
556| person filing a notice of election te—be—-exenpt shall personally

557 sign the notice and attest that he or she has revi ewed,

558| wunderstands, and acknow edges the foregoing notice.

559 (5) A notice given under subsection (1), subsection (2),
560 or subsection (3) shall becone effective when issued by the
561| departnent or 30 days after an application for alternative

562| coverage anr—exenption is received by the departnent, whichever
563| occurs first. However, if an accident or occupational disease

564| occurs less than 30 days after the effective date of the

565| insurance policy under which the paynent of conpensation is

566| secured or the date the enployer qualified as a self-insurer,
567| such notice is effective as of 12:01 a.m of the day follow ng
568 the date it is mailed to the departnent in Tall ahassee.

569 (6) A construction industry certificate of election of
570 alternative coverage to—-be—exenpt which is issued in accordance

571 with this section shall be valid for 2 years after the effective

572| date stated thereon. Both the effective date and the expiration
573| date nust be listed on the face of the certificate by the
574| departnent. The construction industry certificate nust expire at

575 mdnight, 2 years fromits issue date, as noted on the face of

576| the exenption certificate. Any—person—whohasreceivedfromthe
577 I . o e C ol . I
578| exempt—whichisin-effecton -Decenber 31,1998, shallfile a new
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579| noticeof electionto -be exenptby the lastdayin-his orher
580| birth—rpnthfollowngDecenber—1,—1998- A construction industry
581| certificate of election te—be—exenpt may be revoked before its
582| expiration by the officer for whomit was issued or by the

583| departnent for the reasons stated in this section. At |east 60
584| days prior to the expiration date of a construction industry
585| certificate of el ection exenptiontssuedafterbecenber—1,—1998,
586| the departnent shall send notice of the expiration date and an
587| application for renewal to the certificatehol der at the address
588| on the certificate.

589 (7) Any contractor responsible for conpensation under s.
590| 440.10 may register in witing wth the workers' conpensation
591| carrier for any subcontractor and shall thereafter be entitled
592| to receive witten notice fromthe carrier of any cancell ation
593| or nonrenewal of the policy.

594 (8)(a) The departnent nust assess a fee of $50 with each
595| request for a construction industry certificate of election of
596| alternative coverage to—be—exenpt or renewal of election of

597| alternative coverage to—-be—exenpt under this section.

598 (b) The funds collected by the departnent shall be used to

599 administer this section, to audit the businesses that pay the
600| fee for conpliance with any requirenents of this chapter, and to
601| enforce conpliance with the provisions of this chapter.

602 (9) The departnent may by rule prescribe fornms and

603| procedures for filing an election of alternative coverage

604| exenption, revocation of election te—be—exenpt, and notice of

605| election of coverage for all enployers and require specified

606| forns to be submtted by all enployers in filing for the
607| election of alternative coverage exeaption. The departnent may
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608| by rule prescribe fornms and procedures for issuing a certificate

609| of the election of alternative coverage exenption.

610 (10) Each officer of a corporation who is actively engaged

611| in the construction industry and who elects alternative coverage

612| an—exenptiontromthischapter shall maintain business records

613| as specified by the departnment by rule, which rules nmust include

614| the provision that any corporation with exenspt officers having

615| alternative coverage engaged in the construction industry nust

616| nmaintain witten statenments of those exenpted persons

617| affirmatively acknow edgi ng each such individual's exenpt

618| status.

619 (11) Any corporate officer permtted by this chapter to
620| elect alternative coverage elalman—exenaption nust be listed on

621| the records of this state's Secretary of State, D vision of

622| Corporations, as a corporate officer. The departnment shall issue
623| a stop-work order under s. 440.107(1) to any corporation who

624| enploys a person who clains to be eligible for alternative

625| coverage under this chapter exemnpt as a corporate officer but

626| who fails or refuses to produce the docunments required under
627| this subsection to the departnent within 3 business days after
628| the request is made.

629 (12) Certificates of election of alternative coverage te
630| be—exenpt issued under subsection (3) shall apply only to the
631| corporate officer naned on the notice of election to—-be—-exenpt
632| and apply only within the scope of the business or trade |isted

633| on the notice of election te—be—-exenpt.
634 (13) Notices of election of alternative coverage te—be

635| exenpt and certificates of election of alternative coverage te
636| be—exenpt shall be subject to revocation if, at any tine after
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637| the filing of the notice or the issuance of the certificate, the

638| person naned on the notice or certificate no |longer neets the
639| requirenents of this section for issuance of a certificate. The
640| department shall revoke a certificate at any tine for failure of
641| the person nanmed on the certificate to neet the requirenents of
642| this section.

643 (14) An officer of a corporation who elects alternative

644 | coverage exepptiontromthis—ehapter by filing a certificate of

645| election under this section may not recover benefits or

646| conpensation under this chapter other than the benefits provided

647| by the alternative coverage. For purposes of determ ning the

648| appropriate premumfor workers' conpensation coverage, carriers
649| may not consider any officer of a corporation who validly neets

650| the requirenents of this section to be an enpl oyee.

651 (15) Any corporate officer who is an affiliated person of

652| a person who is delinquent in paying a stop-work order and

653| penalty assessnent order issued pursuant to s. 440.107, or owed
654| pursuant to a court order, is ineligible for an el ection of

655| alternative coverage exeaption. The stop-work order and penalty

656| assessnent shall be in effect against any such affiliated

657| person. As used in this subsection, the term"affiliated person”
658| neans:

659 (a) The spouse of such other person;

660 (b) Any person who directly or indirectly owns or

661| controls, or holds with the power to vote, 10 percent or nore of
662| the outstanding voting securities of such other person;

663 (c) Any person who directly or indirectly owms 10 percent
664| or nore of the outstanding voting securities that are directly
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665| or indirectly owned, controlled, or held with the power to vote

666| by such ot her person;

667 (d) Any person or group of persons who directly or

668| indirectly control, are controlled by, or are under common

669| control with such other person;

670 (e) Any person who directly or indirectly acquires all or
671| substantially all of the other assets of such other person;

672 (f) Any officer, director, trustee, partner, owner,

673| nmanager, joint venturer, or enployee of such other person or a
674| person performng duties simlar to persons in such positions;

675| or

676 (g) Any person who has an officer, director, trustee,

677| partner, or joint venturer in common with such person.

678 Section 8. Paragraphs (c) and (d) of subsection (1) of
679| section 440.10, Florida Statutes, are anended to read:

680 440.10 Liability for conpensation. --

681 (1)

682 (c) A contractor shall require a subcontractor to provide

683| evidence of workers' conpensation insurance. A subcontractor who

684| is a corporation and has an officer who elects alternative

685| coverage teo—be—exerpt—as—permtted under this chapter shal

686| provide a copy of his or her certificate of alternative coverage

687| exenption to the contractor

688 (dy1. If a contractor becones liable for the paynent of

689| conpensation to the enployees of a subcontractor who has failed
690| to secure such paynent in violation of s. 440.38, the contractor
691| or other third-party payor shall be entitled to recover fromthe

692| subcontractor all benefits paid or payable plus interest unless
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693| the contractor and subcontractor have agreed in witing that the
694| contractor will provide coverage.

695 2. If a contractor or third-party payor becones |iable for

696| the paynent of conpensation to the corporate officer of a

697| subcontractor who is engaged in the construction industry and
698| has elected alternative coverage under to—be—exenrpt—f+romthe
699| provisions—of this chapter, but whose election is invalid, the

700| contractor or third-party payor nay recover fromthe claimant or

701| corporation all benefits paid or payable plus interest, unless
702| the contractor and the subcontractor have agreed in witing that
703| the contractor will provide coverage.

704 Section 9. Paragraph (a) of subsection (2) and paragraph
705| (b) of subsection (4) of section 440.105, Florida Statutes, are

706| anmended to read:

707 440.105 Prohibited activities; reports; penalties;
708| limtations.--
709 (2) Whoever violates any provision of this subsection

710 commts a m sdeneanor of the first degree, punishable as

711| provided in s. 775.082 or s. 775.083.

712 (a) It shall be unlawful for any enployer to know ngly:
713 1. Coerce or attenpt to coerce, as a precondition to

714| enploynent or otherw se, an enployee to obtain a certificate of
715| election of alternative coverage exeaption pursuant to s.

716| 440. 05.

717 2. Discharge or refuse to hire an enpl oyee or job

718| applicant because the enployee or applicant has filed a claim
719| for benefits under this chapter.
720 3. Discharge, discipline, or take any other adverse

721| personnel action against any enpl oyee for disclosing informtion
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722| to the departnment or any |aw enforcenment agency relating to any

723| violation or suspected violation of any of the provisions of

724| this chapter or rules pronul gated hereunder

725 4. Violate a stop-work order issued by the departnent
726| pursuant to s. 440. 107.
727 (4) \Woever violates any provision of this subsection

728| commts insurance fraud, punishable as provided in paragraph

729| (f).
730 (b) It shall be unlawful for any person
731 1. To know ngly make, or cause to be made, any fal se,

732| fraudulent, or msleading oral or witten statenent for the

733| purpose of obtaining or denying any benefit or paynent under
734| this chapter.

735 2. To present or cause to be presented any witten or oral
736| statenent as part of, or in support of, a claimfor paynent or
737| other benefit pursuant to any provision of this chapter, know ng
738| that such statenent contains any false, inconplete, or

739| msleading informati on concerning any fact or thing material to
740| such claim

741 3. To prepare or cause to be prepared any witten or ora
742| statenent that is intended to be presented to any enpl oyer,

743| 1insurance conpany, or self-insured programin connection wth,
744 or in support of, any claimfor paynent or other benefit

745| pursuant to any provision of this chapter, knowi ng that such
746| statenment contains any false, inconplete, or m sleading

747| information concerning any fact or thing nmaterial to such claim
748 4. To knowi ngly assist, conspire with, or urge any person
749| to engage in activity prohibited by this section.

Page 26 of 29

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1549 2004
750 5. To knowi ngly nake any fal se, fraudul ent, or m sl eading

751| oral or witten statenent, or to knowngly omt or concea

752 material information, required by s. 440.185 or s. 440.381, for
753| the purpose of obtaining workers' conpensation coverage or for
754| the purpose of avoiding, delaying, or dimnishing the anmount of
755| paynent of any workers' conpensation prem umns.

756 6. To know ngly m srepresent or conceal payroll,

757| classification of workers, or information regardi ng an

758| enployer's loss history which would be material to the

759| conputation and application of an experience rating nodification
760| factor for the purpose of avoiding or dimnishing the anount of
761| paynent of any workers' conpensation prem uns.

762 7. To knowi ngly present or cause to be presented any

763| false, fraudulent, or msleading oral or witten statenent to
764 any person as evidence of conpliance with s. 440.38 or; as

765| evidence of eligibility for a certificate of alternative
766| coverage exemption under s. 440.05.

767 8. To knowingly violate a stop-work order issued by the
768| departnment pursuant to s. 440. 107.
769 9. To knowi ngly present or cause to be presented any

770| false, fraudulent, or msleading oral or witten statenent to
771| any person as evidence of identity for the purpose of obtaining
772| enploynent or filing or supporting a claimfor workers'

773| conpensation benefits.

774 (f) If the nonetary value of any violation of this

775| subsection:

776 1. |Is less than $20,000, the of fender conmits a felony of
777\ the third degree, punishable as provided in s. 775.082, s.

778 775.083, or s. 775.084.
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779 2. 1s $20,000 or nore, but |ess than $100, 000, the

780| offender commts a felony of the second degree, punishable as
781| provided in s. 775.082, s. 775.083, or s. 775.084.

782 3. Is $100,000 or nore, the offender comts a felony of
783| the first degree, punishable as provided in s. 775.082, s.

784| 775.083, or s. 775.084.

785 Section 10. Paragraph (d) of subsection (5) of section
786| 489.115, Florida Statutes, is amended to read:

787 489. 115 Certification and registration; endorsenent;

788| reciprocity; renewals; continuing education.--

789 (5)

790 (d) An applicant for initial issuance of a certificate or

791| registration shall submt as a prerequisite to qualifying for
792| alternative an—exensptionfromworkers—conpensati-on coverage
793| reguirements under s. 440.05 an affidavit attesting to the fact
794| that the applicant will obtain such alternative coverage ah

795| exenpt+on within 30 days after the date the initial certificate
796| or registration is issued by the board.

797 Section 11. Paragraph (b) of subsection (3) of section
798| 489.515, Florida Statutes, is amended to read:

799 489.515 |Issuance of certificates; registrations.--

800 (3)

801 (b) An applicant for initial issuance of a certificate or

802| registration shall submt as a prerequisite to qualifying for
803| alternative an—exenptionfromworkers—conpensation coverage
804 | reguirenents under s. 440.05 an affidavit attesting to the fact
805| that the applicant will obtain such alternative coverage an

806| exemption wWthin 30 days after the date the initial certificate

807| or registration is issued by the board.
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act, which shall take effect upon becomng a | aw,
take effect January 1, 2005.
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