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HOUSE AMENDMENT
Bill No. HB 1643 CS
Amendnent No. (for drafter’s use only)
CHAMBER ACTI ON
Senat e House

Representative Llorente offered the foll ow ng:

Amrendnent (with title amendnent)

Bet ween |ines 202 and 203, insert:

Section 4. Section 627.4554, Florida Statutes, is created
to read:

627.4554 Annuity investnents by seniors.--

(1) PURPOSE; CONSTRUCTI ON - -

(a) The purpose of this section is to set forth standards

and procedures for recomendati ons to seni or consuners that

result in a transaction involving annuity products to

appropri ately address the i nsurance needs and fi nanci al

obj ectives of senior consuners at the tine of the transaction.

(b) Nothing in this section shall be construed to create

or inply a private cause of action for a violation of this

secti on.
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(2) APPLICATION. --This section applies to any
recommendati on to purchase or exchange an annuity nade to a

seni or consuner by an insurance agent, or an insurer where no

agent is involved, that results in the purchase or exchange

recomended.
(3) DEFINTIONS. --For purposes of this section:
(a) "Annuity" nmeans a fixed annuity or variable annuity

that is individually solicited, whether the product is

classified as an individual annuity or a group annuity.

(b) "Recommendation" neans advice provided by an insurance

agent, or an insurer if no insurance agent is involved, to an

i ndi vi dual senior consuner that results in a purchase or

exchange of an annuity in accordance with that advice.

(c) "Senior consuner" neans a person 65 years of age or

older. In the event of a joint purchase by nore than one party,

a purchaser is considered to be a senior consuner if any of the

parties is age 65 or ol der.
(4) DUTIES OF | NSURERS AND | NSURANCE ACGENTS. - -

(a) In recomending to a senior consuner the purchase of

an annuity or the exchange of an annuity that results in another

i nsurance transaction or series of insurance transactions, an

i nsurance agent, or an insurer if no insurance agent is

i nvol ved, shall have reasonabl e grounds for believing that the

recomrmendation is suitable for the seni or consuner on the basis

of the facts disclosed by the senior consuner as to his or her

i nvestnents and ot her insurance products and as to his or her

financial situation and needs.
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(b) Before executing a purchase or exchange of an annuity

resulting froma recommendation to a senior consuner, an

i nsurance agent, or an insurer if no insurance agent is

i nvol ved, shall make reasonable efforts to obtain information

concerning the senior consuner's financial status, tax status,

and i nvestnent objectives and such other information used or

considered to be reasonable by the insurance agent, or the

insurer if no agent is involved, in nmaking the recomendati on.

(c)l. Except as provided under subparagraph 2., an

i nsurance agent, or an insurer if no insurance agent is

i nvol ved, shall not have any obligation to a senior consuner

under paragraph (a) related to any recommendation if the senior

consuner .

a. Refuses to provide relevant information requested by

the insurer or insurance agent;

b. Decides to enter into an i nsurance transaction that is

not based on a reconmmendation of the insurer or insurance agent;

or

c. Fails to provide conplete or accurate infornation.

2. An insurer or insurance agent's recomendati on subj ect

t o subparagraph 1. shall be reasonabl e under all the

ci rcunstances actually known to the insurer or insurance agent

at the tinme of the recommendati on.

(d)1. An insurer or insurance agent shall ensure that a

systemto supervise reconmendations that is reasonably designed

to achi eve conpliance with this section is established and

mai nt ai ned by conplying wth subparagraphs 3., 4., and 5., or
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shal |l establish and naintain such a system including, but not

limted to:

a. Mintaining witten procedures

b. Conducting periodic reviews of its records that are

reasonably designed to assist in detecting and preventing

viol ations of this section.

2. A managi ng general agent and an insurance agency shal

adopt a system established by an insurer to supervise

recommendations of its insurance agents that is reasonably

desi gned to achi eve conpliance with this section or shal

establish and nmintain such a system including, but not limted

t o:

a. Maintaining witten procedures

b. Conducting periodic reviews of records that are

reasonably designed to assist in detecting and preventing

viol ations of this section.

3. An insurer may contract with a third party, including a

managi ng general agent or an insurance agency, to establish and

mai ntain a system of supervision as required by subparagraph 1

with respect to insurance agents under contract with or enpl oyed

by the third party.

4. An insurer shall make reasonable inquiry to ensure that

such third party contracting under subparagraph 3. is performng

the functions required under subparagraph 1. and shall take such

action as i s reasonabl e under the circunstances to enforce the

contractual obligation to performthe functions. An insurer may

conply with its obligation to nake reasonable inquiry by:
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a. Annually obtaining a certification froma third party

seni or nmanager who has responsibility for the del egated

functions that the manager has a reasonable basis to represent,

and does represent, that the third party is perform ng the

requi red functions.

b. Based on reasonabl e selection criteria, periodically

selecting third parties contracti ng under subparagraph 3. for a

review to deternine whether the third parties are perform ng the

required functions. The insurer shall performany procedures

necessary to conduct the review that are reasonabl e under the

ci rcunst ances.

5. An insurer that contracts with a third party pursuant

t o subparagraph 3. and conplies with the requirenments specified

in subparagraph 4. is deened to have fulfilled its

responsi bilities under subparagraph 1.

6. An insurer, nanagi ng general agent, or insurance agency

is not required by subparagraph 1. or subparagraph 2. to:

a. Review or provide for review of all transactions

solicited by an i nsurance agent; or

b. Include in its system of supervision an insurance

agent's reconmendations to senior consuners of products other

than the annuities offered by the insurer, managi ng general

agent, or insurance agency.

7. A managi ng general agent or insurance agency

contracting with an insurer pursuant to subparagraph 3. shal

pronptly, when requested by the insurer pursuant to subparagraph

4., give a certification as described in subparagraph 4. or give
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a clear statenment that the nanagi ng general agent or insurance

agency is unable to neet the certification criteria.

8. A person nay not provide a certification under sub-

subparagraph 4.a. unless the person is a senior nanager with

responsi bility for the del egated functions and has a reasonabl e

basis for making the certification.
(5) MTIGATI ON OF RESPONSI BI LI TY. - -
(a) The office may order an insurer to take reasonably

appropriate corrective action for any seni or consuner harnmed by

a violation of this section by the insurer or the insurer's

i nsurance agent.

(b) The departnment may order:

1. An insurance agent to take reasonably appropriate

corrective action for any senior consunmer harnmed by a violation

of this section by the insurance agent.

2. A managi ng general agency or insurance agency that

enpl oys or contracts with an i nsurance agent to sell or solicit

the sale of annuities to senior consuners to take reasonably

appropriate corrective action for any seni or consuner harnmed by

a violation of this section by the insurance agent.

(c) Any applicable penalty under the Florida | nsurance

Code for a violation of paragraph (4)(a), paragraph (4)(b), or

subparagraph (4)(c)2. may be reduced or elimnated, according to

a schedul e adopted by the office or departnent, as appropriate

if corrective action for the senior consuner was taken pronptly

after a violation was di scovered.
(6) RECORDKEEPI NG - -
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(a) Insurers, nanagi hg general agents, insurance agencies,

and i nsurance agents shall maintain or be able to make avail abl e

to the departnent or office, as appropriate, records of the

information collected fromthe senior consuner and ot her

information used in naking the reconmendations that were the

basis for insurance transactions for 5 years after the insurance

transaction is conpleted by the insurer. An insurer is

permtted, but shall not be required, to maintain docunentation

on behal f of an insurance agent.

(b) Records required to be naintained by this regul ation

may be nmintained in paper, photographic, nicroprocess,

magneti c, nechanical or electronic nedia, or by any process that

accurately reproduces the actual docunent.
(7) EXEMPTIONS. --Unl ess otherw se specifically included,
this section shall not apply to recomendati ons invol ving:

(a) Direct-response solicitations where there i s no

recommendati on based on information collected fromthe senior

consuner pursuant to this section.
(b) Contracts used to fund:
1. An enployee pension or welfare benefit plan that is

covered by the Enpl oyee Retirenent and | ncone Security Act;
2. A plan described by Sections 401(a), 401(k), 403(b),
408(k), or 408(p) of the Internal Revenue Code of 1986, as

anended, if established or maintai ned by an enpl oyer;

3. A governnent or church plan defined in Section 414 of

the Internal Revenue Code of 1986, as anended, a governnent or

church welfare benefit plan, or a deferred conpensation pl an of
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a state or | ocal government or tax-exenpt organi zati on under

Section 457 of the |I nternal Revenue Code of 1986, as anended;

4. A nonqualified deferred conpensati on arrangenent

est abl i shed or mai ntai ned by an enpl oyer or plan sponsor;

5. Settlenents of or assunptions of liabilities associated

with personal injury litigation or any dispute or claim

resol uti on process; or

6. Prepaid funeral contracts.
(8) APPLI CATION TO VARI ABLE ANNUI TI ES.-- Conpliance with
t he Conduct Rules of the National Associ ation of Securities

Deal ers in effect on January 1, 2004, satisfies the requirenents

under this section for the recommendati on of vari able annuities.

This section does not |limt the departnent’s ability to enforce

the provisions of this section with respect to i nsurance agents,

i nsurance agenci es, and nanagi ng general agents, or the office’s

ability to enforce the provisions of this section with respect

to insurers.

z=============== T | TLE AMENDMENT =============
Remove |ine 25 and insert:

an insured; providing criteria and limtations; creating s.

627. 4554, F.S.; providing a purpose; providing application;

provi ding definitions; specifying duties of insurers and

i nsurance agents relating to making annuity investnent

recomrendati ons to senior consuners; providing requirenments;

[imting responsibility of insurers or insurance agents under

certain circunstances; requiring a systemof conpliance and
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supervi sion; providing for enforcement by the Ofice of
Fi nanci al Regul ati on and the Departnent of Financial Services;
aut hori zing the office and departnent to issue orders to
mtigate certain responsibilities of insurers or insurance
agents; providing for reduction or elimnation of certain
penal ties under certain circunstances; providing recordkeeping
requi rements; providing exenption fromapplication for variable
annui ti es; providing
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