F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1685 2004

1 A bill to be entitled

2 An act relating to the tax on sales, use, and other

3 transactions; amending s. 212.02, F.S.; redefining the

4 terms "lease,” "let," "rental," "sales price," and

5 "tangi bl e personal property"” and defining the terns

6 "agent," "seller,"” "certified service provider," "direct

7 mail," "prewitten conputer software,"” and "delivery

8 charges” for purposes of sales and use taxes; providing

9 applicability; amending s. 212.05, F.S.; deleting
10 provisions relating to the rental or |ease of notor
11 vehi cl es; providing for determ nation of the |ocation of
12 the sale or recharge of prepaid calling arrangenents;
13 amending s. 212.054, F.S.; providing the tinme for applying
14 changes in local option tax rates; providing guidelines
15 for determning the situs of certain transactions;
16 providing for notice of a change in a |ocal option sales
17 tax rate; providing for applicability of s. 202.22(2),
18 F.S., relating to determ nation of |ocal tax situs, for
19 t he purpose of providing and mai ntaining a dat abase of
20 sal es and use tax rates for local jurisdictions; anmending
21 s. 212.06, F.S.; defining terns; providing general rules
22 for determ ning the | ocation of transactions involving the
23 retail sale of tangi ble personal property, digital goods,
24 or services and for the | ease or rental of tangible
25 personal property; requiring certain business purchasers
26 to obtain nultiple points of use exenption forns;
27 providing for use of such forns; requiring certain
28 purchasers of direct nail to obtain a direct mail form
29 providing for the use of such form anending s. 212.08,
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30 F.S., relating to exenptions fromthe sales and use tax;
31 defining and redefining terns used with respect to the
32 exenption for general groceries; defining and redefining
33 terms used with respect to the exenption for nedica
34 products and supplies; revising that exenption; anending
35 s. 212.095, F.S.; revising provisions relating to refunds;
36 creating s. 212.094, F.S.; providing that a purchaser
37 seeking a refund or credit under ch. 212, F.S., nust
38 submit a witten request for the refund or credit
39 providing a tinme period within which the deal er shal
40 respond to the witten request; amending s. 212.17, F.S.;
41 prescribing additional guidelines and procedures with
42 respect to dealer credits for taxes paid on worthl ess
43 accounts; creating s. 213.052, F.S; providing for notice
44 of state sales or use tax rate changes; creating s.
45 213.0521, F.S.; providing the effective date for state
46 sal es and use tax rate changes; anending s. 213.21, F. S.;
47 providing for amesty to certain sellers for uncollected
48 or unpai d sales and use taxes; amending s. 213.256, F.S.,
49 relating to sinplified sales and use tax adm nistration;
50 defining ternms; providing that authority to adm nister the
51 Stream i ned Sal es and Use Tax Agreenent rests with a
52 governi ng board conprised of representati ves of nenber
53 states; providing for continuing effect of the agreenent;
54 providing for annual recertification by nenber states;
55 creating s. 213.2567, F.S.; providing for the registration
56 of sellers, the certification of a person as a certified
57 service provider, and the certification of a software
58 program as a certified automated system by the governing
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59 board under the Streanlined Sal es and Use Tax Agreenent;
60 amendi ng s. 212.055, 212.07, 212.15, and 212.183, F.S.;
61 conform ng cross references; repealing s. 212.0596(6),
62 F.S., relating to the exenption fromcollecting and
63 remtting any |local option surtax for certain deal ers who
64 make mail order sales; declaring legislative intent;
65 providing for the adoption of energency rules; providing
66 an effective date.

67
68| Be It Enacted by the Legislature of the State of Florida:
69
70 Section 1. Paragraph (g) of subsection (10) and

71| subsections (16) and (19) of section 212.02, Florida Statutes,
72| are anmended, and subsections (35), (36), (37), (38), (39), and
73| (40) are added to said section, to read:

74 212.02 Definitions.--The followi ng ternms and phrases when
75| used in this chapter have the neanings ascribed to themin this
76| section, except where the context clearly indicates a different
77| meaning:

78 (10) "Lease," "let," or "rental" neans |easing or renting
79| of living quarters or sleeping or housekeepi ng acconmodati ons in
80| hotels, apartnent houses, room nghouses, tourist or trailer

81| canps and real property, the sane being defined as foll ows:

82 (g)l. "Lease," "let," or "rental" also nmeans any transfer

83| of possession or control of tangible personal property for a

84| fixed or indetermnate termfor consideration. A clause for a

85| future option to purchase the equi pnent or to extend the

86| agreenent does not preclude an agreenent frombeing a | ease or

87| rental. This definition shall be used for sales and use tax
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88| purposes regardl ess of whether a transaction is characterized as

89| a lease or rental under generally accepted accounting

90| principles, the Internal Revenue Code, the Uniform Commerci al

91| Code, or other provisions of federal, state, or local law. This

92| definition includes agreenents covering notor vehicles and

93| trailers when the anbunt of consideration may be increased or

94| decreased by reference to the anpbunt realized upon sale or

95| disposition of the property as defined in 26 U.S.C. s.
96| 7701(h)(1). This definition does not include:
97 a. A transfer of possession or control of property under a

98| security agreenent or deferred paynent plan that requires the

99| transfer of title upon conpletion of the required paynents;

100 b. A transfer of possession or control of property under

101 an agreenent that requires the transfer of title upon conpl etion

102| of required paynents and paynent of an option price that does

103| not exceed the greater of $100 or 1 percent of the total

104| required paynents; or

105 c. Providing tangible personal property along with an

106| operator for a fixed or indetermnate period of tine. A

107| condition of this exclusion is that the operator is necessary

108| for the equi pnent to perform as designed. For the purpose of

109| this sub-subparagraph, an operator nmust do nore than maintain,
110| inspect, or set up the tangible personal property thetleasing—or
111 rental—of tangible personalproperty-and-the possessionor—use
112 thereof by the lessee or rentee fora consideration—wthout

113| transterof the title of such property,—except—as—expressty

114| provided-to-the contrary -herein

115 2. The term"lease," "let," or "rental" does not nean

116| hourly, daily, or m|eage charges, to the extent that such
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117| charges are subject to the jurisdiction of the United States

118| Interstate Comrerce Conmm ssion, when such charges are paid by
119| reason of the presence of railroad cars owned by another on the
120| tracks of the taxpayer, or charges made pursuant to car service
121| agreenents. The term"lease,"” "let," "rental," or "license" does
122| not include paynents made to an owner of high-voltage bul k

123| transmssion facilities in connection with the possession or

124| control of such facilities by a regional transm ssion

125| organization, independent system operator, or simlar entity
126| wunder the jurisdiction of the Federal Energy Regul atory

127| Conmi ssion. However, where two taxpayers, in connection with the
128| interchange of facilities, rent or |ease property, each to the
129| other, for use in providing or furnishing any of the services
130| nentioned in s. 166.231, the term"lease or rental"” nmeans only
131| the net anmount of rental involved.

132 (16) (a) "Sales price" applies to the neasure subject to

133| sales tax and neans the total anpunt of consideration, including

134| cash, credit, property, and services, for which personal

135 property or services are sold, |eased, or rented, valued in

136| noney, whether received in noney or otherw se, w thout any

137| deduction for the foll ow ng:

138 1. The seller's cost of the property sol d;
139 2. The cost of materials used, |abor or service cost,
140 interest, losses, all costs of transportation to the seller, al

141| taxes inposed on the seller, and any ot her expense of the
142| seller;

143 3. Charges by the seller for any services necessary to

144| conplete the sale, other than delivery and installation charges;

145 4. Delivery charges; and
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146 5. Installation charges.
147 (b) The term "sales price" does not include;
148 1. Trade-ins allowed and taken at the tinme of sale if the
149 anmpunt is separately stated on the invoice, bill of sale, or

150 simlar docunent given to the purchaser

151 2. Discounts, including cash, term or coupons, which are

152| not reinbursed by a third party, which are allowed by a seller,

153 and which are taken by a purchaser at the tine of sale;

154 3. Interest, financing, and carrying charges fromcredit

155| extended on the sale of personal property or services, if the

156 anmpunt is separately stated on the invoice, bill of sale, or

157| simlar docunent given to the purchaser; and

158 4. Any taxes legally inposed directly on the consuner

159 which are separately stated on the invoice, bill of sale, or
160| simlar docunment given to the purchaser peans—the total anmpunt
161 . . . .

162
163
164
165
166
167
168
169
170
171
172
173
174
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175 i | i1y i | ¢ | _ ho! .

176| part—bythe manufacturer of the itemof tangible personal

177| property—or—whenever it s not practicable for the retatlerto
178| determne—atthe time of sale—the extenttowhich

179| reirbursenentforthe coupon—wltl—be made—The term-sales

180| price’ doesnotinclude federalexcise taxesinposed-upon-the
181| retaileronthe sale of tangible personal property.—The term
182 = ce” ' ' ' ,
183| evenit-the federal tax—ististedas—a separateitemonthe

184| inveice.

185 (19) "Tangible personal property" neans and incl udes

186| personal property which nmay be seen, weighed, neasured, or

187| touched or is in any manner perceptible to the senses, including

188| electric power or energy, water, gas, Steam prewitten conputer

189| software, boats, notor vehicles and nobile honmes as defined in
190| s. 320.01(1) and (2), aircraft as defined in s. 330.27, and al

191| other types of vehicles. The term "tangi bl e personal property"

192| does not include stocks, bonds, notes, insurance, or other

193| obligations or securities; intangibles as defined by the

194| intangible tax |aw of the state; or pari-nutuel tickets sold or
195| issued under the racing |laws of the state.

196 (35) "Agent" neans a person appointed by a principal or

197| authorized to act for the principal in a transaction involving

198 the sale of an item of tangi ble personal property. The term al so

199| neans a person appointed by a seller to represent the seller

200| before the states that are signatories to the Stream i ned Sal es

201| and Use Tax Agreenent.

202 (36) "Seller" neans any person neking sal es, |eases, or

203| rentals of personal property or services.

Page 7 of 73

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1685 2004
204 (37) "Certified service provider" nmeans an agent certified

205| wunder the Streamined Sal es and Use Tax Agreenent to perform al

206| of the seller's sales tax functions, other than the seller's

207| obligation to remt tax on its own purchases.

208 (38) "Direct nail" neans printed material delivered or

209| distributed by United States nail or other delivery service to a

210| mass audi ence or to addressees on a nailing list provided by the

211| purchaser or at the direction of the purchaser when the cost of

212| the itens is not billed directly to the recipients. The term

213| includes tangi ble personal property supplied directly or

214| indirectly by the purchaser to the direct nail seller for

215| inclusion in the package containing the printed material. The

216| termdoes not include multiple itens of printed naterial

217| delivered to a single address.

218 (39) "Prewitten conputer software" neans conputer

219| software, including prewitten upgrades, which is not designed

220| and devel oped by the author or other creator to the

221| specifications of a specific purchaser. The conbining of two or

222| nore "prewritten conputer software" prograns or prewitten

223| portions thereof does not cause the conbination to be other than

224 "prewitten conputer software." The termi ncl udes software

225| designed and devel oped by the author or other creator to the

226| specifications of a specific purchaser when it is sold to a

227| person other than that purchaser. Wien a person nodifies or

228| enhances conputer software of which the person is not the author

229| or creator, the person shall be deened to be the author or

230| creator only of such person's nodifications or enhancenents.

231| Prewritten conputer software, or a prewitten portion thereof,

232| that is nodified or enhanced to any degree, when such

Page 8 of 73

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1685 2004
233| nodification or enhancenent is designed and devel oped to the

234| specifications of a specific purchaser, renains "prewitten

235| conputer software"; however, when there is a reasonabl e,

236| separately stated charge or an invoice or other statenent of the

237| price given to the purchaser for such nodification or

238| enhancenent, such nodificati on or enhancenent does not

239| constitute "prewitten conputer software."”

240 (40) "Delivery charges" neans charges by the seller of

241| personal property or services for preparation and delivery to a

242| location designated by the purchaser of personal property or

243| services, including, but not linmted to, transportation,

244| shippi ng, postage, handling, crating, and packing. The term does

245| not include the charges for delivery of "direct nmail" as defined

246| by this section if the charges are separately stated on an

247| invoice or simlar billing docunent given to the purchaser.

248 Section 2. The anmendnent of the terns "lease," "let," and
249| "rental" in s. 212.02, Florida Statutes, made by this act
250| applies prospectively only, fromJanuary 1, 2005, and does not

251| apply retroactively to | eases or rentals existing before that
252| date.
253 Section 3. Paragraphs (a), (c), and (e) of subsection (1)

254| of section 212.05, Florida Statutes, are anended to read:

255 212.05 Sales, storage, use tax.--1t is hereby declared to
256| be the legislative intent that every person is exercising a

257| taxable privilege who engages in the business of selling

258| tangible personal property at retail in this state, including
259| the business of nmaking mail order sales, or who rents or

260| furnishes any of the things or services taxable under this

261| chapter, or who stores for use or consunption in this state any
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262| itemor article of tangi ble personal property as defined herein

263| and who | eases or rents such property within the state.

264 (1) For the exercise of such privilege, a tax is |levied on
265| each taxable transaction or incident, which tax is due and

266| payable as follows:

267 (a)l.a. Except as otherwi se provided by law, at the rate

268| of 6 percent of the sales price of each itemor article of

269| tangi ble personal property when sold at retail in this state,
270| conputed on each taxable sale for the purpose of remtting the
271| anmount of tax due the state, and including each and every retai
272| sale.

273 b. Each occasional or isolated sale of an aircraft, boat,
274| nobile hone, or notor vehicle of a class or type which is

275| required to be registered, licensed, titled, or docunmented in
276| this state or by the United States Governnent shall be subject
277| to tax at the rate provided in this paragraph. The depart nent
278| shall by rule adopt any nationally recogni zed publication for
279| valuation of used notor vehicles as the reference price list for
280| any used notor vehicle which is required to be licensed pursuant
281| to s. 320.08(1), (2), (3)(a), (b), (c), or (e), or (9). If any
282| party to an occasional or isolated sale of such a vehicle

283| reports to the tax collector a sales price which is |less than 80
284| percent of the average |oan price for the specified nodel and
285| year of such vehicle as |listed in the nost recent reference

286| price list, the tax levied under this paragraph shall be

287| conputed by the departnent on such average |oan price unless the
288| parties to the sale have provided to the tax collector an

289| affidavit signed by each party, or other substantial proof,

290| stating the actual sales price. Any party to such sale who
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291| reports a sales price less than the actual sales price is guilty

292| of a m sdeneanor of the first degree, punishable as provided in
293| s. 775.082 or s. 775.083. The departnent shall collect or

294| attenpt to collect fromsuch party any delinquent sal es taxes.
295| In addition, such party shall pay any tax due and any penalty
296| and interest assessed plus a penalty equal to tw ce the anpount
297| of the additional tax owed. Notw thstandi ng any other provision
298| of law, the Departnment of Revenue nmay wai ve or conproni se any
299| penalty inposed pursuant to this subparagraph.

300 2. This paragraph does not apply to the sale of a boat or
301| airplane by or through a registered deal er under this chapter to
302| a purchaser who, at the tine of taking delivery, is a

303| nonresident of this state, does not make his or her pernmanent
304| place of abode in this state, and is not engaged in carrying on
305 in this state any enploynent, trade, business, or profession in
306 which the boat will be used in this state, or is a corporation
307 none of the officers or directors of which is a resident of, or
308 mekes his or her permanent place of abode in, this state, or is
309 a noncorporate entity that has no individual vested with

310 authority to participate in the nmanagenent, direction, or

311| control of the entity's affairs who is a resident of, or nakes
312| his or her permanent abode in, this state. For purposes of this
313| exenption, either a registered dealer acting on his or her own
314| behalf as seller, a registered dealer acting as broker on behal f
315 of a seller, or a registered dealer acting as broker on behalf
316| of the purchaser nay be deened to be the selling dealer. This
317| exenption shall not be all owed unless:

318 a. The purchaser renoves a qualifying boat, as described
319| in sub-subparagraph f., fromthe state within 90 days after the
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320 date of purchase or the purchaser renoves a nonqualifying boat

321| or an airplane fromthis state within 10 days after the date of
322| purchase or, when the boat or airplane is repaired or altered,
323 within 20 days after conpletion of the repairs or alterations;
324 b. The purchaser, wthin 30 days fromthe date of

325| departure, shall provide the departnent with witten proof that
326| the purchaser licensed, registered, titled, or docunented the
327| boat or airplane outside the state. If such witten proof is
328| wunavailable, within 30 days the purchaser shall provide proof
329| that the purchaser applied for such license, title,

330| registration, or docunentation. The purchaser shall forward to
331| the departnent proof of title, license, registration, or

332| docunmentation upon receipt.

333 c. The purchaser, within 10 days of renoving the boat or
334| airplane fromFlorida, shall furnish the departnment w th proof
335 of renopval in the formof receipts for fuel, dockage, slippage,
336| tie-down, or hangaring fromoutside of Florida. The infornmation
337| so provided nust clearly and specifically identify the boat or
338| aircraft;

339 d. The selling dealer, within 5 days of the date of sale,
340( shall provide to the departnment a copy of the sales invoice,
341| closing statenent, bills of sale, and the original affidavit
342| signed by the purchaser attesting that he or she has read the
343| provisions of this section;

344 e. The seller nakes a copy of the affidavit a part of his
345 or her record for as long as required by s. 213.35; and

346 f. Unless the nonresident purchaser of a boat of 5 net
347| tons of adneasurenent or larger intends to renove the boat from
348| this state within 10 days after the date of purchase or when the
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349| boat is repaired or altered, within 20 days after conpletion of

350| the repairs or alterations, the nonresident purchaser shal

351| apply to the selling dealer for a decal which authorizes 90 days
352| after the date of purchase for renoval of the boat. The

353| departnent is authorized to issue decals in advance to deal ers.
354| The nunber of decals issued in advance to a deal er shall be

355| consistent with the volune of the dealer's past sales of boats
356 which qualify under this sub-subparagraph. The selling deal er or
357 his or her agent shall nmark and affix the decals to qualifying
358| boats in the manner prescribed by the department, prior to

359| delivery of the boat.

360 (I') The departnent is hereby authorized to charge dealers
361| a fee sufficient to recover the costs of decals issued.

362 (I'1) The proceeds fromthe sale of decals will be

363| deposited into the adm nistrative trust fund.

364 (I'11) Decals shall display information to identify the
365| boat as a qualifying boat under this sub-subparagraph,

366| including, but not limted to, the decal's date of expiration.
367 (I'V) The departnent is authorized to require deal ers who
368| purchase decals to file reports with the departnent and may

369| prescribe all necessary records by rule. Al such records are
370| subject to inspection by the departnent.

371 (V) Any dealer or his or her agent who issues a decal

372| falsely, fails to affix a decal, msnmarks the expiration date of
373| a decal, or fails to properly account for decals wll be

374| considered prima facie to have conmtted a fraudul ent act to
375| evade the tax and will be liable for paynent of the tax plus a
376 mandatory penalty of 200 percent of the tax, and shall be liable

377 for fine and punishment as provided by law for a conviction of a
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378| m sdeneanor of the first degree, as provided in s. 775.082 or s.

379| 775.083.

380 (VI) Any nonresident purchaser of a boat who renpves a

381| decal prior to permanently renoving the boat fromthe state, or
382| defaces, changes, nodifies, or alters a decal in a manner

383| affecting its expiration date prior to its expiration, or who
384| causes or allows the sane to be done by another, will be

385| considered prima facie to have conmtted a fraudul ent act to

386| evade the tax and will be liable for paynent of the tax plus a
387 mandatory penalty of 200 percent of the tax, and shall be liable
388| for fine and puni shnent as provided by |law for a conviction of a
389| m sdeneanor of the first degree, as provided in s. 775.082 or s.
390| 775.083.

391 (VIl) The departnent is authorized to adopt rul es

392| necessary to adm nister and enforce this subparagraph and to

393| publish the necessary fornms and instructions.

394 (VMI'1'l) The departnent is hereby authorized to adopt

395 energency rules pursuant to s. 120.54(4) to adm ni ster and

396 enforce the provisions of this subparagraph.

397
398| If the purchaser fails to renove the qualifying boat fromthis
399| state within 90 days after purchase or a nonqualifying boat or
400| an airplane fromthis state within 10 days after purchase or,
401| when the boat or airplane is repaired or altered, within 20 days
402| after conpletion of such repairs or alterations, or permts the
403| boat or airplane to return to this state within 6 nonths from
404| the date of departure, or if the purchaser fails to furnish the
405| departnment wth any of the docunmentation required by this

406| subparagraph within the prescribed time period, the purchaser
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407| shall be liable for use tax on the cost price of the boat or

408| airplane and, in addition thereto, paynment of a penalty to the
409| Departnent of Revenue equal to the tax payable. This penalty
410| shall be in lieu of the penalty inposed by s. 212.12(2) and is
411| mandatory and shall not be wai ved by the departnent. The 90-day
412| period following the sale of a qualifying boat tax exenpt to a
413| nonresident may not be tolled for any reason. Notw t hstandi ng
414| other provisions of this paragraph to the contrary, an aircraft
415| purchased in this state under the provisions of this paragraph
416| may be returned to this state for repairs wwthin 6 nonths after
417| the date of its departure without being in violation of the |aw
418| and without incurring liability for the paynent of tax or

419| penalty on the purchase price of the aircraft if the aircraft is
420 renoved fromthis state within 20 days after the conpletion of
421| the repairs and if such renoval can be denonstrated by invoices
422| for fuel, tie-down, hangar charges issued by out-of-state

423| vendors or suppliers, or simlar docunentation.

424 (c) At the rate of 6 percent of the gross proceeds derived
425| fromthe | ease or rental of tangi ble personal property, as

426| defined herei n—hoewever—thefollowng—special—provisions—apphy
427| to-the lease or rental of mptor vehicles—

428 I \VWen-a mtor vehicle is leased or rented fora period
429| ot tlessthan12 mpnths—
430 . Y hicle i L Lorida_t] .

431 : I L ble. VIS hicle i I I
432 eoff in another state—
433 b— | the mtor vehicle s rentedinanother state ahnd

434| dropped—oti—inFlorida—therentalis—exerptiromFlorida—tax—
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435 i i

436
437
438
439
440
441
442
443
444
445
446
447
448
449
450
451
452
453| germahe-to-such-business.

454 (e)l. At the rate of 6 percent on charges for

455 a. Prepaid calling arrangenents. The tax on charges for
456| prepaid calling arrangenents shall be collected at the tine of
457| sale and remtted by the selling dealer.

458 (') ™"Prepaid calling arrangenent” neans the separately
459| stated retail sale by advance paynent of conmunications services
460| that consist exclusively of telephone calls originated by using
461| an access nunber, authorization code, or other neans that nay be

462| manually, electronically, or otherw se entered and that are sold
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463| in predetermned units or dollars whose nunber declines with use
464 in a known anount.

465 (I'l) The sale or recharge of the prepaid calling

466| arrangenent is deened to take place in accordance with paragraph

467 212.06(3)(d). In the case of a sale of a npbile comruni cati ons

468| service that is a prepaid calling arrangenent, the retail sale
469| is sourced at H—the-saleorrechargeof the prepaild-ecaling
470 arrahgenent—does nottake place at-the dealer's place of

471| business,—it-—shall-be deened to take placeat-the custoner's
472 S _ . . . ’ ,
473| address—or the |location associated with the custoner's nobile
474| tel ephone nunber.

475 (I'1'1) The sale or recharge of a prepaid calling

476| arrangenent shall be treated as a sal e of tangi ble personal

477| property for purposes of this chapter, whether or not a tangible
478| item evidencing such arrangenment is furnished to the purchaser,
479| and such sale within this state subjects the selling dealer to
480 the jurisdiction of this state for purposes of this subsection.
481 b. The installation of tel ecomunication and tel egraphic
482| equi prent.

483 c. Electrical power or energy, except that the tax rate
484| for charges for electrical power or energy is 7 percent.

485 2. The provisions of s. 212.17(3), regarding credit for
486| tax paid on charges subsequently found to be worthl ess, shall be
487| equally applicable to any tax paid under the provisions of this
488| section on charges for prepaid calling arrangenents,

489| telecommunication or tel egraph services, or electric power

490| subsequently found to be uncollectible. The word "charges" in

491| this paragraph does not include any excise or simlar tax |evied
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492| by the Federal Governnent, any political subdivision of the

493| state, or any nunicipality upon the purchase, sale, or recharge
494| of prepaid calling arrangenents or upon the purchase or sale of
495| tel econmunication, television systemprogram or telegraph

496| service or electric power, which tax is collected by the seller

497| from the purchaser.

498 Section 4. Section 212.054, Florida Statutes, is anended
499( to read:
500 212.054 Discretionary sales surtax; limtations,

501| admnistration, and collection.--

502 (1) No general excise tax on sales shall be levied by the
503| governi ng body of any county unless specifically authorized in
504 s. 212.055. Any general excise tax on sal es authorized pursuant
505| to said section shall be adm nistered and col |l ected excl usively
506 as provided in this section.

507 (2)(a) The tax inposed by the governing body of any county
508| authorized to so levy pursuant to s. 212.055 shall be a

509| discretionary surtax on all transactions occurring in the county
510 which transactions are subject to the state tax inposed on

511| sales, use, services, rentals, adm ssions, and other

512| transactions by this chapter and communi cati ons services as

513| defined for purposes of chapter 202. The surtax, if |evied,

514| shall be conputed as the applicable rate or rates authorized
515 pursuant to s. 212.055 tinmes the anount of taxable sales and

516| taxable purchases representing such transactions. If the surtax
517| is levied on the sale of an item of tangible personal property
518| or on the sale of a service, the surtax shall be conputed by
519| multiplying the rate inposed by the county within which the sale

520 occurs by the anount of the taxable sale. The sale of an item of
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521| tangi ble personal property or the sale of a service is not

522| subject to the surtax if the property, the service, or the

523| tangi ble personal property representing the service is delivered
524 within a county that does not inpose a discretionary sales

525| surtax.

526 (b) However:

527 1. The sal es anpbunt above $5,000 on any item of tangible
528| personal property shall not be subject to the surtax. However,
529| charges for prepaid calling arrangenents, as defined in s.

530 212.05(1)(e)l.a., shall be subject to the surtax. For purposes
531| of administering the $5,000 Iimtation on an item of tangible
532| personal property, if two or nore taxable itens of tangible

533| personal property are sold to the sanme purchaser at the sane
534| time and, under generally accepted business practice or industry
535| standards or usage, are normally sold in bulk or are itens that,
536 when assenbl ed, conprise a working unit or part of a working

537| wunit, such itens nmust be considered a single itemfor purposes
538| of the $5,000 limtation when supported by a charge ticket,

539| sales slip, invoice, or other tangible evidence of a single sale
540| or rental.

541 2. In the case of utility services covering a period

542| starting before and ending after the effective date of the

543| surtax, the rate shall apply as foll ows:

544 a. In the case of a rate adoption or increase, the new

545| rate shall apply to the first billing period starting on or

546| after the effective date of the surtax or increase.

547 b. In the case of a rate decrease or ternm nation, the new

548| rate shall apply to bills rendered on or after the effective
549| date of the rate change billed onor after the effective date of
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550 any—such -surtax—the entireampunt—of the charge forutility
551| services—shall-be subjectto the surtax—Itnthe case of utility
552| services billed after the last day the surtax—isineffect—the

553 ) Y I o hall I bi
554| to-the surtax.

555
556| "Utility service," as used in this section, does not include any
557| communi cations services as defined in chapter 202.

558 3. In the case of witten contracts which are signed prior
559 to the effective date of any such surtax for the construction of
560 inprovenents to real property or for renodeling of existing

561| structures, the surtax shall be paid by the contractor

562| responsible for the performance of the contract. However, the
563| contractor may apply for one refund of any such surtax paid on
564 materials necessary for the conpletion of the contract. Any

565 application for refund shall be nmade no | ater than 15 nonths

566| following initial inposition of the surtax in that county. The
567| application for refund shall be in the manner prescribed by the
568| departnment by rule. A conplete application shall include proof
569 of the witten contract and of paynent of the surtax. The

570 application shall contain a sworn statenent, signed by the

571| applicant or its representative, attesting to the validity of
572| the application. The department shall, within 30 days after

573| approval of a conplete application, certify to the county

574| information necessary for issuance of a refund to the applicant.
575| Counties are hereby authorized to issue refunds for this purpose
576| and shall set aside fromthe proceeds of the surtax a sum

577| sufficient to pay any refund |awfully due. Any person who

578| fraudulently obtains or attenpts to obtain a refund pursuant to
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579| this subparagraph, in addition to being liable for repaynent of

580| any refund fraudulently obtained plus a mandatory penalty of 100
581| percent of the refund, is guilty of a felony of the third

582| degree, punishable as provided in s. 775.082, s. 775.083, or s.
583| 775.084.

584 4. In the case of any vessel, railroad, or notor vehicle
585| common carrier entitled to partial exenption fromtax inposed
586| wunder this chapter pursuant to s. 212.08(4), (8), or (9), the
587| basis for inmposition of surtax shall be the sanme as provided in
588| s. 212.08 and the ratio shall be applied each nonth to total

589 purchases in this state of property qualified for proration

590| which is delivered or sold in the taxing county to establish the
591| portion used and consunmed in intracounty novenent and subject to
592| surtax.

593 (3) For purposes of this section, a retail sale, |ease, or

594| rental of tangi ble personal property, a digital good, or a

595| service shall be deened to have occurred in a county inposing

596| the surtax when the |location where the sale is deened to take

597| place in accordance with s. 212.06(3) is located in a county

598| that inposes a surtax.

599 (4)3)> For the purpose of this section, a transaction

600| shall be deened to have occurred in a county inposing the surtax

601| when:

602 (a)3— Notw thstanding subsection (3), the retail sale that

603| is a nodul ar hone or nmanufactured hone that is not a nobile hone

604! inelud . : bl | ’ ce.

605 bl | . Lce. | the

606| of tangible personal property—the service—orthe tangible

607 | personal—property representingthe-service is delivered within
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608| the county. H—thereis—noreasonable—evidence—of—delveryof—a
609| service—the sale of a service s deened-tooccurin-the county

610 in—which-the purchaseracceptsthe bill of sale-
611 (b)2— Notwi thstandi ng subsection (3), the retail sale,

612| excluding |l ease or rental, of any notor vehicle that does not

613| qualify as transportation equi pnent, as defined in s.

614| 212.06(3)(g), or the retail sale of a nobile hone of a class or

615| type which is required to be registered in this state or in any
616| other state shall—be-deenrrdtohaveocecurred only in the county
617| identified as the residence address of the purchaser on the

618| registration or title docunent for such property.

619 (c) The real property that is | eased or rented is | ocated

620| in the county.

621 (d) The transient rental transaction occurs in the county.
622 (e)tb)y The event for which an adm ssion is charged is
623| located in the county.

624 (f) The coi n-operated anusenent or vendi ng machine is

625| located in the county.

626 (g) The florist taking the original order to sell tangible

627| personal property is located in the county, notw thstandi ng any

628| other provision of this section.

629 ” I : L . Lo L I
630| ecounty—
631 (h)&e1. Notw thstandi ng subsection (3), the delivery

632| derived fromthe retail sale, excluding | ease or rental, of any

633| aircraft that does not qualify as "transportati on equi pnment" as

634| defined in s. 212.06(3)(g) or of any boat of a class or type

635| that is required to be registered, licensed, titled, or
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636| docunmented in this state or by the United States Governnment to a
637| location in the county.
638 2. The user of any aircraft or boat of a class or type

639| which is required to be registered, licensed, titled, or

640| docunented in this state or by the United States Governnent

641| inported into the county for use, consunption, distribution, or
642| storage to be used or consuned in the county is located in the
643| county.

644 3.2~ However, it shall be presunmed that such itens used

645| outside the county for 6 nonths or |onger before being inported

646| into the county were not purchased for use in the county, except
647| as provided in s. 212.06(7)8)+(b).
648 4.3~ This paragraph does not apply to the use or

649| consunption of itens upon which a |like tax of equal or greater
650| anmount has been lawfully inposed and paid outside the county.
651 (i)¢ee)y The purchaser of any notor vehicle or nobile honme
652| of a class or type which is required to be registered in this
653| state is a resident of the taxing county as determ ned by the
654| address appearing on or to be reflected on the registration
655| docunent for such property.

656 (j)E1.  Any notor vehicle or nobile hone of a class or
657| type which is required to be registered in this state is

658| inported fromanother state into the taxing county by a user
659| residing therein for the purpose of use, consunption,

660| distribution, or storage in the taxing county.

661 2. However, it shall be presuned that such itens used
662| outside the taxing county for 6 nonths or |onger before being
663| inported into the county were not purchased for use in the
664| county.
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665 {g—The realpropertywhich is leased or rentedisltocated
666| A—the—-county—
667 hy—The transientrentaltransactionoccurs—in-the county—
668 i—The delivery of any airecraft—or boatof aclass—or

669 . : . : L 4 ,
670 documentedin-this state or by the United States Covernment—is
671 . . .

672
673
674| outside the county—

675 (k)4 The dealer ow ng a use tax on purchases or |eases

676 is located in the county.
677
678
679
680
681
682
683
684
685
686
687 (5)4)(a) The departnent shall adm nister, collect, and

688| enforce the tax authorized under s. 212.055 pursuant to the sane

689| procedures used in the adm nistration, collection, and

690| enforcenent of the general state sales tax inposed under the
691| provisions of this chapter, except as provided in this section.
692| The provisions of this chapter regarding interest and penalties

693| on delinquent taxes shall apply to the surtax. Discretionary

Page 24 of 73

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1685 2004
694| sales surtaxes shall not be included in the conputation of

695| estimted taxes pursuant to s. 212.11. Notw t hstandi ng any ot her
696| provision of law, a dealer need not separately state the anount
697| of the surtax on the charge ticket, sales slip, invoice, or

698| other tangi ble evidence of sale. For the purposes of this

699| section and s. 212.055, the "proceeds"” of any surtax neans al
700| funds coll ected and received by the departnent pursuant to a
701| specific authorization and | evy under s. 212.055, including any
702| interest and penalties on delinquent surtaxes.

703 (b) The proceeds of a discretionary sales surtax collected
704| by the selling dealer located in a county which inposes the

705| surtax shall be returned, less the cost of admnistration, to
706| the county where the selling dealer is |ocated. The proceeds

707| shall be transferred to the Discretionary Sales Surtax C earing
708| Trust Fund. A separate account shall be established in such

709| trust fund for each county inposing a discretionary surtax. The
710| anmount deducted for the costs of adm nistration shall not exceed
711| 3 percent of the total revenue generated for all counties

712| levying a surtax authorized in s. 212.055. The anpunt deducted
713| for the costs of adm nistration shall be used only for those
714| costs which are solely and directly attributable to the surtax.
715| The total cost of adm nistration shall be prorated anong those
716| counties levying the surtax on the basis of the amount collected
717| for a particular county to the total anmount collected for all
718| counties. No later than March 1 of each year, the departnent

719| shall submt a witten report which details the expenses and
720| amounts deducted for the costs of admnistration to the

721| President of the Senate, the Speaker of the House of

722| Representatives, and the governing authority of each county
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723| levying a surtax. The departnment shall distribute the noneys in

724| the trust fund each nonth to the appropriate counties, unless
725| otherw se provided in s. 212.055.

726 (c)1l. Any dealer located in a county that does not inpose
727| a discretionary sales surtax but who collects the surtax due to
728| sales of tangible personal property or services delivered

729| outside the county shall remt nonthly the proceeds of the

730| surtax to the departnment to be deposited into an account in the
731| Discretionary Sales Surtax O earing Trust Fund which is separate
732| fromthe county surtax collection accounts. The departnent shal
733| distribute funds in this account using a distribution factor

734| determ ned for each county that levies a surtax and nul tiplied
735| by the amount of funds in the account and avail able for

736| distribution. The distribution factor for each county equals the
737| product of:

738 a. The county's latest official population determ ned
739| pursuant to s. 186.901

740 b. The county's rate of surtax; and

741 c. The nunmber of nonths the county has |evied a surtax

742| during the nost recent distribution period;
743
744| divided by the sumof all such products of the counties |evying
745| the surtax during the nost recent distribution period.

746 2. The departnent shall conpute distribution factors for
747| eligible counties once each quarter and nake appropriate

748| quarterly distributions.

749 3. Acounty that fails to tinely provide the information
750| required by this section to the departnent authorizes the

751| departnment, by such action, to use the best information
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752| available to it in distributing surtax revenues to the county.

753| If this information is unavailable to the departnent, the

754| departnment may partially or entirely disqualify the county from
755| receiving surtax revenues under this paragraph. A county that
756| fails to provide tinely information waives its right to

757| challenge the departnent's determ nation of the county's share,

758| if any, of revenues provided under this paragraph.

759 {5y —Nodi-scretionary sales surtax—orincreaseor—decrease
760| inthe rate of any discretionary sales surtax—shall takeeffect
761| on—a—date other thanJanuvary—1—No disecretionarysales surtax
762| shalltermnate on-a-day-otherthan -Decenber 31

763 (6) The governing body of any county |evying a

764| discretionary sales surtax shall enact an ordi nance |evying the
765| surtax in accordance with the procedures described in s.

766| 125.66(2).

767 (7)(a) Any adoption, repeal, or rate change of the surtax

768| by the governing body of any county |evying a discretionary
769| sales surtax or the school board of any county |evying the

770 school capital outlay surtax authorized by s. 212.055(6) is
771| effective on April 1. A county or school board adopti ng,

772| repealing, or changing the rate of such tax shall notify the

773| departnent within 10 days after final adoption by ordi nance or
774| referendum of an adoption, repeal iapoesition—termnation, or
775| rate change of the surtax, but no |ater than Novenber 16

776| imediately preceding such April 1 prier—to-the effective date.

777| The notice nmust specify the tine period during which the surtax

778 will be in effect and the rate and nust include a copy of the
779| ordinance and such other information as the departnment requires

780| by rule. Failure to tinely provide such notification to the
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781| departnent shall result in the delay of the effective date for a

782| period of 1 year.

783 (b) In addition to the notification required by paragraph
784| (a), the governing body of any county proposing to |levy a

785| discretionary sales surtax or the school board of any county
786| proposing to | evy the school capital outlay surtax authorized by
787| s. 212.055(6) shall notify the departnment by Cctober 1 if the
788| referendum or consideration of the ordinance that would result
789| in inposition, termnation, or rate change of the surtax is

790| scheduled to occur on or after Cctober 1 of that year. Failure
791| to tinely provide such notification to the departnent shal

792| result in the delay of the effective date for a period of 1

793| year.

794 (8) The departnent shall provide notice of such adoption,

795| repeal, or change to all affected sellers by the Decenber 1

796 imedi ately preceding the April 1 effective date.
797 (968 Wth respect to any notor vehicle or nobile home of
798| a class or type which is required to be registered in this

799| state, the tax due on a transaction occurring in the taxing
800 county as herein provided shall be collected fromthe purchaser
801| or user incident to the titling and registration of such

802| property, irrespective of whether such titling or registration
803| occurs in the taxing county.

804 (10) For the purpose of the state providing and

805 nmamintaining a database of all sales and use tax rates for al

806| local taxing jurisdictions in accordance with the Streanli ned

807| Sales and Use Tax Agreenent under s. 213.256, the provisions of
808| s. 202.22(2) shall apply.
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809 (a) A seller or certified service provider who coll ects

810 and remts the state and | ocal sales and use tax inposed by this
811| chapter shall use the database provided under s. 202.22(2).

812 (b) A seller or certified service provider that collects

813| and remts the state and | ocal sal es and use tax inposed under

814| this chapter shall be held harnless fromtax, interest, and

815| penalties which would otherwi se be due solely as a result of the

816| seller or certified service provider relying on an incorrect

817| taxing jurisdiction assignnent nade in the database provided
818| wunder s. 202.22(2).

819 (c) The provisions of this subsection shall not apply when

820| the purchased product is received by the purchaser at the

821| business |location of the seller.

822 Section 5. Present subsections (3) through (16) of section
823| 212.06, Florida Statutes, are renunbered as subsections (4)

824| through (17), respectively, a new subsection (3) is added to
825| said section, and present subsection (3) of said section is

826| anended, to read:

827 212.06 Sales, storage, use tax; collectible from deal ers;
828| "dealer" defined; dealers to collect from purchasers;

829| legislative intent as to scope of tax.--

830 (3) It is the intent of this chapter to apply this

831| subsection to determ ne the source of a transaction for purposes

832| of applying the tax i nposed by this chapter. Wen the source of

833| the transaction is determned to be a Florida | ocation, the tax

834| inposed by this chapter applies in accordance with this chapter.

835 (a) For purposes of this subsection, the terns "receive"

836| and "receipt" nean:

837 1. Taking possession of tangible personal property;
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838 2. Mking first use of services; or

839 3. Taking possession or making first use of digital goods,

840( whichever cones first.
841
842| The terms do not include possession by a shipping conpany on
843| behalf of the purchaser

844 (b) For purposes of this subsection, the term "product"”

845| neans tangi bl e personal property, a digital good, or a service.

846 (c) This section does not apply to the sales or use taxes

847| levied on the foll ow ng:

848 1. The retail sale or transfer of boats, nodul ar hones,

849 manuf act ured hones, or nobil e hones;

850 2. The retail sale, excluding | ease or rental, of notor

851| vehicles or aircraft that do not qualify as transportation

852| equi pnent as defined in paragraph (g). The | ease or rental of

853| these itens shall be deened to have occurred in accordance with

854 | paragraph (f).

855 3. The retail sale of tangi bl e personal property by a
856| florist.
857

858| Such retail sales are deened to take place in accordance with s.
859| 212.054(4).
860 (d) The retail sale of a product, excluding a | ease or

861| rental, shall be deened to take place:

862 1. Wen the product is received by the purchaser at a

863| business location of the seller, at that business | ocation.

864 2. \Wen the product is not received by the purchaser at a

865| business |ocation of the seller, at the |ocation where receipt

866| by the purchaser, or the purchaser's donee, designated as such
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867| by the purchaser, occurs, including the |ocation indicated by
868| instructions for delivery to the purchaser or donee, known to
869| the seller.
870 3. Wien subparagraphs 1. and 2. do not apply, at the

871| |location indicated by an address for the purchaser which is

872| available fromthe business records of the seller which are

873 maintained in the ordinary course of the seller's business when

874| use of this address does not constitute bad faith.

875 4. \Wien subparagraphs 1., 2., and 3. do not apply, at the

876| location indicated by an address for the purchaser obtai ned

877| during the consummation of the sale, including the address of a

878| purchaser's paynment instrunent, if no other address is

879| avail able, when use of this address does not constitute bad
880| faith.
881 5. Wien subparagraphs 1., 2., 3., and 4. do not apply,

882| including when the seller is without sufficient information to

883| apply the previous paragraphs, the address from whi ch tangi bl e

884| personal property was shipped, fromwhich the digital good or

885| the conputer software delivered electronically was first

886| available for transm ssion by the seller, or fromwhich the

887| service was provided, disregarding any |ocation that nerely

888| provided the digital transfer of the product sold.

889 (e) The lease or rental of tangi ble personal property,

890| other than property identified in paragraphs (f) and (g), shall

891| be deened to have occurred as foll ows:

892 1. For a lease or rental that requires recurring periodic

893| paynents, the first periodic paynent is deened to take place in

894| accordance with paragraph (d), notw thstandi ng the excl usi on of

895| |ease or rental in paragraph (d). Subseguent periodi c paynents
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896| are deened to have occurred at the prinmary property | ocation for

897| each period covered by the paynent. The prinmary property

898| location is determ ned by an address for the property provi ded

899| by the | essee which is available to the | essor fromits records

900| maintained in the ordinary course of business, when use of this

901| address does not constitute bad faith. The property | ocation

902| shall not be altered by intermttent use of the property at

903| different |ocations, such as use of business property that

904| acconpani es enpl oyees on business trips and service calls.

905 2. For a lease or rental that does not require recurring

906| periodic paynents, the paynent is deened to take place in

907| accordance with the provisions of paragraph (d), notw thstandi ng

908| the exclusion of lease or rental in paragraph (d).

909 3. This paragraph does not affect the inposition or

910| conputation of sales or use tax on | eases or rentals based on a

911| Ilunp-sumor accelerated basis or on the acquisition of property

912( for |ease.

913 (f) The lease or rental of notor vehicles or aircraft that

914| do not qualify as transportation equi pnent, as defined in

915| paragraph (g), shall be sourced as foll ows:

916 1. For a lease or rental that requires recurring periodic

917| paynents, each periodic paynent is deened to take place at the

918| primary property location. The primary property | ocation shal

919| be determ ned by an address for the property provided by the

920| lessee which is available to the |l essor fromits records

921| nmmintained in the ordinary course of business, when use of this

922 addr ess does not constitute bad faith. This | ocation shall not

923| be altered by intermttent use at different |ocations.
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924 2. For a lease or rental that does not require recurring

925| periodic paynents, the paynment is deened to take place in

926| accordance with paragraph (d), notw thstandi ng the excl usi on of

927| lease or rental in paragraph (d).

928 3. This paragraph does not affect the inposition or

929| conputation of sales or use tax on | eases or rentals based on a

930| lunp-sumor accel erated basis or on the acquisition of property

931( for |ease.

932 (g) The retail sale, including | ease or rental, of

933| transportation equi pnent shall be deened to take place in

934| accordance with paragraph (d), notw thstandi ng the excl usi on of

935| lease or rental in paragraph (d). The term "transportati on

936| equi pnent" neans:

937 1. Loconptives and railcars that are used for the carri age

938| of persons or property in interstate commerce,

939 2. Trucks and truck tractors with a Gross Vehicle Wi ght
940| Rating (GWAR) of 10,001 pounds or greater, trailers,

941| semtrailers, or passenger buses that are registered through the

942| International Registration Plan and operated under authority of

943| a carrier authorized and certificated by the United States

944| Departnent of Transportation or another federal authority to

945| engage in the carriage of persons or property in interstate

946| commerce;
947 3. Arcraft that are operated by air carriers authorized
948| and certificated by the United States Departnment of

949| Transportation or another federal or a foreign authority to

950| engage in the carriage of persons or property in interstate or

951| foreign comerce; or
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952 4. Containers designed for use on and conponent parts

953| attached or secured on the itens set forth in subparagraphs 1.
954| through 3.

955 (4) 3a) Except as provided in paragraphs (a) and

956| paragraph (b), every dealer nmaking retail sales, whether within

957| or outside the state, of tangible personal property for

958| distribution, storage, or use or other consunption, in this
959| state, shall, at the tine of making sales, collect the tax
960| inposed by this chapter fromthe purchaser.

961 (a) Notw thstandi ng subsection (3), a business purchaser

962| that is not a holder of a direct-pay permt and that knows at

963| the tinme of purchase of a digital good, conputer software

964| delivered electronically, or service that the digital good,

965| conputer software delivered electronically, or service will be

966| concurrently available for use in nore than one jurisdiction

967| shall deliver to the dealer a nultiple points of use exenption

968| form (MPU exenption fornm at the tinme of purchase.

969 1. Upon receipt of the MPU exenption form the seller is

970| relieved of all obligation to collect, pay, or remt the

971| applicable tax, and the purchaser shall be obligated to collect,

972| pay, or remt the applicable tax on a direct-pay basis.

973 2. A purchaser delivering the MPU exenption formnay use

974| any reasonable, but consistent and uniform nethod of

975| apportionnent that is supported by the purchaser's business

976| records as they exist at the tine of the consunmati on of the
977| sale.

978 3. The MPU exenption formwill remain in effect for al

979| future sales by the seller to the purchaser, except as to the

980| subsequent sale's specific apportionnent that i s governed by the
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981| principle of subparagraph 2. and the facts existing at the tinme

982| of the sale, until the MPU exenption formis revoked in witing.

983 4. A holder of a direct-pay permt is not required to

984| deliver an MPU exenption formto the seller. A direct-pay

985| pernmithol der shall follow the provisions of subparagraph 2. in

986| apportioning the tax due on a digital good or a service that

987! will be concurrently available for use in nore than one
988| jurisdiction
989 (b)1. Notw thstandi nhg subsection (3), a purchaser of

990| direct mail that is not a holder of a direct-pay permt shal

991| provide to the seller in conjunction with the purchase either a

992| direct nmail formor information to show the jurisdictions to

993| which the direct nail is delivered to recipients. Upon receipt

994| of the direct mail form the seller is relieved of al

995| obligations to collect, pay, or renmit the applicable tax, and

996| the purchaser is obligated to pay or remt the applicable tax on

997| a direct-pay basis. Adirect mail formshall renain in effect

998| for all future sales of direct nmail by the seller to the

999| purchaser until it is revoked in witing.

1000 2. Upon receipt of information fromthe purchaser show ng

1001| the jurisdictions to which the direct nmail is delivered to

1002| recipients, the seller shall collect the tax according to the

1003| delivery information provided by the purchaser. In the absence

1004| of bad faith, the seller is relieved of any further obligation

1005| to collect tax on any transaction on which the seller has

1006| collected tax pursuant to the delivery infornation provided by

1007| the purchaser

1008 3. If the purchaser of direct nail does not have a direct-

1009| pay pernmt and does not provide the seller with either a direct
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1010 mail formor delivery information as required by subparagraph

1011| 1., the seller shall collect the tax according to subparagraph

1012| 5. This paragraph does not limt a purchaser's obligation for

1013| sales or use tax to any state to which the direct nail is
1014| delivered.
1015 4. |f a purchaser of direct mail provides the seller with

1016| docunentation of direct-pay authority, the purchaser is not

1017| required to provide a direct mail formor delivery infornmation

1018| to the seller Apurchaser—of printed materials—shallhave -sole
1019 il : I . L hi I I

1020| wpeterials—whenthe printerof the materials delivers themto -the
1021 : . -

1022
1023
1024
1025
1026
1027
1028
1029
1030
1031
1032
1033
1034
1035
1036
1037
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1038 5.2~ The Departnent of Revenue is authorized to adopt

1039 rules and forns to inplenent the provisions of this paragraph.
1040 Section 6. Subsections (1) and (2) and paragraph (t) of
1041| subsection (7) of section 212.08, Florida Statutes, are anended
1042| to read:

1043 212.08 Sales, rental, use, consunption, distribution, and
1044| storage tax; specified exenptions.--The sale at retail, the
1045| rental, the use, the consunption, the distribution, and the
1046| storage to be used or consuned in this state of the foll ow ng
1047| are hereby specifically exenpt fromthe tax inposed by this
1048| chapter.

1049 (1) EXEMPTI ONS; CGENERAL GROCERI ES. - -

1050 (a) Food and food ingredients proeduets for human

1051| consunption are exenpt fromthe tax inposed by this chapter.

1052 (b) For the purpose of this chapter, as used in this
1053| subsection, the term"food and food ingredi ents proeduects” neans
1054| substances, whether in liquid, concentrated, solid, frozen,

1055| dried, or dehydrated form which are sold for ingestion or

1056 chewi ng by humans and are consuned for their taste or
1057| nutritional val ue edible—commpdities—whetherprocessed—cooked
1058 A ' VoY

1059| as—+foed. This includes, but is not limted to, all of the

1060| follow ng:

1061
1062
1063
1064 | products—vegetablesand vegetable products—fruitand fruit
1065 i ' i
1066
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1067 i ftH |

1068
1069
1070| sweetened or—unsweetened—seasonedwth-salt—or spice—or
1071| uhseasoned—coffee,coffee substitutes,—or cocoa—andtea
1072| wunlessitis-—soldinatigquidiorm-

1073 1.3~ Bakery products sold by bakeries, pastry shops, or

1074 like establishments, if sold without eating utensils. Bakery

1075 products for purposes of this subsection include bread, rolls,

1076| buns, biscuits, bagels, croissants, pastries, doughnuts, dani sh,

1077| cakes, tortes, pies, tarts, nmuffins, bars, cookies, and

1078| tortillas that—do—not—have—eatingfacities

1079 2. Dietary supplenents. The term"dietary suppl enents”

1080 neans any product, other than tobacco, intended to suppl enent

1081| the diet that contains one or nore of the following dietary

1082| ingredients: a vitanmn; a mneral; an herb or other botanical;

1083| an anmino acid; a dietary substance for use by hunans to

1084 | supplenent the diet by increasing the total dietary intake; or a

1085| concentrate, netabolite, constituent, extract, or conbinati on of

1086| any ingredient described in this subparagraph which is intended

1087 for ingestion in tablet, capsul e, powder, softgel, gelcap, or

1088| liquid formor, if not intended for ingestion in such a form is

1089| not represented as conventional food and is not represented for

1090| use as a sole itemof a neal or of the diet; and which is

1091| required to be |abeled as a dietary supplenent, identifiable by

1092| the "supplenental facts" box found on the | abel and as required
1093| pursuant to 21 CF.R s. 101. 36.

1094 (c) The exenption provided by this subsection does not
1095| apply:
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1096

1097
1098
1099
1100
1101
1102
1103
1104
1105
1106
1107
1108
1109
1110
1111
1112
1113
1114
1115 1.6~ Wen the food and food ingredients preducts are sold
1116| as het prepared food products

1117 2.+ To soft drinks—whieh—+nelude—but—arenot—timted
1118 i i
1119
1120
1121| simwtlar—contaibners. The term"soft drinks" neans nonal coholic

1122| beverages that contain natural or artificial sweeteners. Soft

1123| drinks do not include beverages that contain mlk or mlKk
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1124| products, soy, rice, or simlar mlk substitutes, or greater

1125| than 50 percent of vegetable or fruit juice by vol une.

1126 8— To ice ecreamfrozen yogurt—and-simlar frozendairy
1127 i i ; ; i , ' ;
1128| frozenfruit bars.—orothernovelty itens—whether or-not-—sold
1129| separately—

1130 9 To food prepared—whether onor off the premses.—and
1131 : : : :

1132

1133

1134 3.10~ Wien the food and food ingredients preduects are sold

1135 through a vendi ng nmachi ne—pusheart—nptor—vehicle—or—any—other
1136| formof vehicle

1137 4.11~ To candy and any simlar product regarded as candy
1138| or confection—basedonits normal use—as—indicatedonthe

1139| label—or—advertising—thereof. The term "candy" neans a

1140| preparation of sugar, honey, or other natural or artificial

1141| sweeteners in conbination with chocolate, fruits, nuts, or other

1142| ingredients or flavorings in the formof bars, drops, or pieces.

1143| Candy does not include any preparation that contains flour and

1144 requires no refrigeration.

1145 5. To tobacco.

1146 12 To bakery products sold by bakeries,—pastry -shops,—or
1147| L bl I I .  acilities. I

1148| seld forconsunptionoff the seller s premses—

1149 13— Vhen food products—are -served,—prepared—or—soldin-or
1150 ; ; Has; ; ;
1151| ethertike places of business—
1152 (d) As used in this subsection, the term
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1 1 5 3 i n H 1 3 n

1154
1155
1156
1157
1158
1159
1160
1161
1162 — ' . , ,

1163| i i : __ai : - - :
1164 -ng—al , i —r-nk;

1165 i i i i
1166
1167
1168
1169 1.4~ "Het Prepared food preduets" neans food sold in a
1170 heated state or heated by the seller; two or nore food

1171| ingredients mxed or conbined by the seller for sale as a single

1172 item or food sold with eating utensils provided by the seller,

1173| including plates, knives, forks, spoons, glasses, cups, napkins,

1174| or straws. A plate does not include a container or packagi ng

1175 wused to transport the food. Prepared food does not include food

1176 that is only cut, repackaged, or pasteurized by the seller and

1177| eqggs, fish, neat, poultry, and foods containing these raw ani nal

1178 foods requiring cooking by the consuner as reconmended by the
1179| Food and Drug Adm nistration in chapter 3, part 401.11 of its
1180 food code so as to prevent food-borne illnesses. "Prepared food"

1181| for purposes of this subsection includes sandw ches sold for
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1182| inmmedi ate consunption, and these—products—itens—or—conrponents
1183 iy a¥ , | i
1184| which-are-sold-at—any tenperature-thatis-higher than the air

1185| tenperature of the roomor placewhere they are sold—"Hot
1186 — | oh;

1187| +neludes a conbination of hot and cold food itens or components

1188 where a single price has been established for the conbination

1189| and the food products are sold in such conbination, such as a
1190| het neal, a het specialty dish or serving, or a het sandw ch or
1191| het pizza, or ice creamcones or sundaes, or food sold in an

1192| unheated state by weight or volune as a single item including

1193| cold conponents or side itens.

1194 (e)1. Food or drinks not exenpt under paragraphs (a), (b),
1195| (c), and (d) shall be exenpt, notw thstandi ng those paragraphs,
1196| when purchased with food coupons or Special Supplenental Food
1197| Programfor Wnen, Infants, and Children vouchers issued under
1198 authority of federal |aw

1199 2. This paragraph is effective only while federal |aw
1200| prohibits a state's participation in the federal food coupon
1201| program or Special Supplenental Food Program for Wnen, Infants,
1202| and Children if there is an official determ nation that state or
1203| local sales taxes are collected within that state on purchases
1204| of food or drinks with such coupons.

1205 3. This paragraph shall not apply to any food or drinks on
1206| which federal law shall permt sales taxes w thout penalty, such
1207| as termination of the state's participation.

1208 (f) D etary supplenents that are sold as prepared food are

1209| not exenpt.
1210 (2) EXEMPTIONS; MEDI CAL. --
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1211 (a) There shall be exenpt fromthe tax inposed by this
1212| chapter:
1213 1. Any drug;
1214 2. Durable nedical equipnent, nobility enhanci ng

1215| equipnent, or prosthetic device anry—nedical—products—and

1216| suppHi-es—or—nedicine di spensed according to an individual

1217| prescription or prescriptions wittenbyaprescriber—authorized
1218| bytlaw to preseribe nedicinal—drugs,

1219 3. Hypoderm c needl es; hypeodermec—syringes:
1220 4. Chem cal conpounds and test kits used for the diagnosis
1221| or treatnment of human disease, illness, or injury intended for

1222| one-tine use;
1223 5. Over-the-counter drugs and—commpnrhouseholdrenedies

1224| recomended—and-generally sold for internalorexternal—usein
1295 et Lon. ’ . :

1226| di-sease—in—-humanr—beilngs, but not including groom ng and hygi ene
1227| products;

1228 6. Antiseptic adhesive strips, gauze, bandages, adhesive
1229| tape,

1230 7. Hearing aids;

1231 8. Dental prosthesis; or

1232 9. Funerals.

1233

1234| Funeral directors shall pay tax on all tangible personal
1235 property used by themin their business coswetics—or—toiet
1236 . . . .

1237
1238
1239
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1241
1242
1243
1244
1245| and—+funerals. In addition, any itens intended for one-tine use

1246 which transfer essential optical characteristics to contact

1247| lenses shall be exenpt fromthe tax inposed by this chapter;
1248| however, this exenption shall apply only after $100,000 of the
1249| tax inposed by this chapter on such itens has been paid in any

1250| cal endar year by a taxpayer who clainms the exenption in such

1251 vyear. Fuperaldirectors shall pay -tax—on-all-tangible personal
1252| property used by themin their business—
1253 (b) For the purposes of this subsection, the term

1254 1. "Drug" neans a conpound, substance, or preparation, and

1255 any conponent of a conpound, substance, or preparation, other

1256| than food and food ingredients, dietary supplenents, and

1257| al coholic beverages, which is:

1258 a. Recognized in the official United States Pharnacopoei a,

1259 official Honeopat hi c Pharnmacopoeia of the United States, or

1260| official National Fornulary, or the supplenent to any of them

1261 b. Intended for use in the diagnosis, cure, mtigation,

1262 treatnent, or prevention of disease; or

1263 c. Intended to affect the structure or any function of the
1264| body.
1265 2. "Durable nedical equi pnent” neans equi pnent, incl uding

1266| repair and replacenent parts to such equi pnent, but the term

1267| does not include nobility-enhanci ng equi pnent, which can

1268 withstand repeated use, is prinmarily and customarily used to
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1269| serve a nedi cal purpose, generally is not useful to a person in
1270| the absence of illness or injury, and is not worn on or in the
1271| body.

1272 3. "Mbility-enhanci ng equi prent" nmeans equi pnent,

1273| including repair and replacenent parts to such equi pnent, but

1274 the term does not include durable nedical equi pment, which:

1275 a. |Is primarily and customarily used to provide or

1276| increase the ability to nove fromone place to anot her and which

1277 is appropriate for use either in a hone or a notor vehicle;
1278 b. |Is not generally used by persons with normal nobility;
1279| and

1280 c. Does not include any notor vehicle or any equi pnent on

1281| a notor vehicle nornally provided by a notor vehicle

1282 manuf act ur er.

1283 4. "Prosthetic device" neans a replacenent, corrective, or

1284 | supportive device, including repair or replacenent parts to such

1285| equi pnment, other than a hearing aid or a dental prosthesis, that

1286 is worn on or in the body to:

1287 a. Artificially replace a mssing portion of the body;
1288 b. Prevent or correct physical deformty or nalfunction;
1289 or

1290 c. Support a weak or deforned portion of the body.

1291 5. "G oom ng and hygi ene products" are soaps and cl eani ng

1292| solutions, shanpoo, toothpaste, nouthwash, antiperspirants, and

1293| suntan | otions and screens, regardl ess of whether the itens neet

1294| the definition of over-the-counter drugs.

1295 6. "Over-the-counter drug" neans a drug the packaging for

1296 which contains a |abel that identifies the product as a drug as
1297 required by 21 CF. R s. 201.66. The over-the-counter drug | abel
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1298| includes a "drug facts" panel or a statenent of the active

1299| ingredients with a list of those ingredients contained in the
1300| conpound, substance, or preparation “Presthetic—andorthopedic
1301 i . — ; ce;

1302 i i '
1303
1304
1305
1306
1307
1308
1309
1310
1311
1312
1313
1314
1315
1316
1317
1318
1319
1320
1321
1322
1323
1324 : i ; i ; ; ;

1325| shanpoo—deodorant—and nouthwash—
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1326 7.4- "Prescription" neans an order, fornula, or recipe

1327| issued in any formof oral, witten, electronic, or other neans

1328| of transnmi ssion by a duly |icensed practitioner authorized by
1329| chapter 458, chapter 459, chapter 460, chapter 461, or chapter
1330| 466. The termalso includes an orally transmtted order by the

1331| lawfully designated agent of such practitioner. The term al so
1332| includes an order witten or transmtted by a practitioner
1333| licensed to practice in a jurisdiction other than this state,

1334 but only if the pharnacist call ed upon to di spense such order

1335 determnes, in the exercise of his or her professional judgnent,

1336 that the order is valid and necessary for the treatnent of a

1337 chronic or recurrent ill ness ineludes—any—order—for—drugs—or
1338 i cinal ¥ . . L :
1339 . . I WIVEE I L hori L I

1340| taws—ofthe state topreseribesuchdrugs—or—redicinal—supplies
1341 i i |

1342
1343

1344 : . v - L I . .
1345 uricdiet] I I i . T I .
1346| calledupon-to-dispense such order determnes,—in-the exercise
1347 E g I : . L i ud 4 I I . Lid I
1348| necessaryftorthe treatnent of a chronicor recurrent+Hlness—
1349| The term-alsoincludesa pharmaci-st' s orderfor—a product

1350| selectedfromthe formulary created pursuant—tos—465-186—A
1351 o : : : :

1352
1353

1354| lawlul—regquest.

Page 47 of 73

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1685 2004
1355 (c) Chlorine shall not be exenpt fromthe tax inposed by

1356| this chapter when used for the treatnent of water in sw nm ng
1357| pools.

1358 (d)—Lithotripters—areexenpt—

1359 (d) e} Human organs are exenpt.

1360
1361
1362
1363
1364
1365
1366
1367
1368
1369
1370
1371
1372
1373
1374
1375
1376 , i —\i RS-
1377 j
1378
1379

1380| bodies—oihumans—andaninmals,—areexenpt—
1381 (e)f Parts, special attachnments, special lettering, and

1382| other like itens that are added to or attached to tangible

1383| personal property so that a handi capped person can use them are
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1384| exenpt when such itenms are purchased by a person pursuant to an

1385| individual prescription

1386 (f)&k)> This subsection shall be strictly construed and
1387 | enforced.
1388 (7) M SCELLANEQUS EXEMPTI ONS. - - Exenpti ons provided to any

1389| entity by this chapter do not inure to any transaction that is
1390 otherw se taxable under this chapter when paynent is nade by a
1391| representative or enployee of the entity by any neans,

1392| including, but not limted to, cash, check, or credit card, even
1393| when that representative or enployee is subsequently reinbursed
1394| by the entity. In addition, exenptions provided to any entity by
1395 this subsection do not inure to any transaction that is

1396| otherw se taxable under this chapter unless the entity has

1397| obtained a sales tax exenption certificate fromthe departnent
1398| or the entity obtains or provides other docunentation as

1399| required by the departnent. Eligible purchases or | eases nmade
1400 with such a certificate nust be in strict conpliance with this
1401| subsection and departnmental rules, and any person who makes an
1402| exenpt purchase with a certificate that is not in strict

1403| conpliance with this subsection and the rules is liable for and
1404| shall pay the tax. The departnent may adopt rules to adm nister
1405| this subsection.

1406 (t) Boats tenporarily docked in state.--

1407 1. Notwi thstanding the provisions of chapter 328,

1408| pertaining to the registration of vessels, a boat upon which the
1409| state sales or use tax has not been paid is exenpt fromthe use
1410| tax under this chapter if it enters and remains in this state
1411| for a period not to exceed a total of 20 days in any cal endar

1412| vyear calculated fromthe date of first dockage or slippage at a
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1413| facility, registered with the departnent, that rents dockage or

1414| slippage space in this state. If a boat brought into this state
1415| for use under this paragraph is placed in a facility, registered
1416| with the departnent, for repairs, alterations, refitting, or
1417| nodifications and such repairs, alterations, refitting, or

1418| nodifications are supported by witten docunentation, the 20-day
1419| period shall be tolled during the tinme the boat is physically in
1420| the care, custody, and control of the repair facility, including
1421| the tine spent on sea trials conducted by the facility. The 20-
1422| day time period may be tolled only once within a cal endar year
1423| when a boat is placed for the first time that year in the

1424 | physical care, custody, and control of a registered repair

1425| facility; however, the owner nmay request and the departnent may
1426| grant an additional tolling of the 20-day period for purposes of
1427| repairs that arise froma witten guarantee given by the

1428| registered repair facility, which guarantee covers only those
1429 repairs or nodifications made during the first tolled period.
1430 Wthin 72 hours after the date upon which the registered repair
1431| facility took possession of the boat, the facility nust have in
1432| its possession, on forns prescribed by the departnent, an

1433| affidavit which states that the boat is under its care, custody,
1434| and control and that the owner does not use the boat while in
1435| the facility. Upon conpletion of the repairs, alterations,

1436| refitting, or nodifications, the registered repair facility

1437| nust, within 72 hours after the date of release, have in its
1438| possession a copy of the rel ease formwhich shows the date of
1439| release and any other information the departnent requires. The
1440| repair facility shall maintain a |og that docunments al

1441| alterations, additions, repairs, and sea trials during the tine
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1442| the boat is under the care, custody, and control of the

1443| facility. The affidavit shall be nmaintained by the registered
1444| repair facility as part of its records for as long as required
1445| by s. 213.35. Wien, within 6 nonths after the date of its

1446| purchase, a boat is brought into this state under this

1447| paragraph, the 6-nonth period provided in s. 212.05(1)(a)2. or
1448| s. 212.06(7) €8y shall be tolled.

1449 2. During the period of repairs, alterations, refitting,
1450| or nodifications and during the 20-day period referred to in
1451| subparagraph 1., the boat may be listed for sale, contracted for
1452| sale, or sold exclusively by a broker or dealer registered with
1453 the departnent without incurring a use tax under this chapter;
1454| however, the sales tax |evied under this chapter applies to such
1455| sale.

1456 3. The nere storage of a boat at a registered repair

1457| facility does not qualify as a tax-exenpt use in this state.

1458 4. As used in this paragraph, "registered repair facility"
1459| neans:

1460 a. Afull-service facility that:

1461 (I') Is located on a navi gable body of water;

1462 (I'l) Has haul out capability such as a dry dock, trave
1463 lift, railway, or simlar equipnent to service craft under the

1464| care, custody, and control of the facility;

1465 (I'1'l) Has adequate piers and storage facilities to provide
1466| safe berthing of vessels in its care, custody, and control; and
1467 (I'V) Has necessary shops and equi pnment to provide repair
1468 or warranty work on vessels under the care, custody, and control
1469| of the facility;

1470 b. A marina that:
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1471 (I') Is located on a navi gabl e body of water;

1472 (I'l) Has adequate piers and storage facilities to provide
1473| safe berthing of vessels in its care, custody, and control; and
1474 (I'1l) Has necessary shops and equi pnent to provide repairs

1475| or warranty work on vessels; or

1476 c. A shoreside facility that:
1477 (I') 1Is located on a navi gabl e body of water;
1478 (I'l) Has adequate piers and storage facilities to provide

1479| safe berthing of vessels in its care, custody, and control; and
1480 (I'1l) Has necessary shops and equi pnent to provide repairs

1481| or warranty worKk.

1482 Section 7. Section 212.095, Florida Statutes, is anmended
1483| to read:

1484 212.095 Refunds. --

1485 (1) No exenption granted on a refund basis pursuant to

1486| this chapter is authorized except as provided in this section.
1487
1488
1489
1490
1491
1492
1493
1494
1495
1496
1497
1498
1499
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1500| {b)—wth the department—A permt-shall -be effective on-the date
1501 i
1502
1503
1504
1505
1506
1507
1508
1509
1510
1511
1512 (2)3)3(a) Wien a sale is nade to a person who clains to be

1513| entitled to a refund under this section, the seller shall nake

1514| out a sales invoice, which shall contain the follow ng

1515| information:

1516 1. The nane and busi ness address of the purchaser.
1517 2. A description of the itemor services sold.

1518 3. The date on which the purchase was nade.

1519 4. The price and anmpbunt of tax paid for the itemor

1520| services.

1521 5. The nane and pl ace of business of the seller at which
1522| the sale was nmade.

1523 66— The refund permtnunber—of the purchaser—

1524 (b The sal es invoice shall be retained by the purchaser
1525| for attachnent to his or her application for a refund, as a part
1526| thereof. No refund wll be allowed unless the seller has

1527| executed such an invoice and unl ess proof of paynent of the
1528| taxes for which the refund is clainmed is attached. The
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1529| departnent may refuse to grant a refund if the invoice is

1530 inconplete and fails to contain the full information required in
1531| this subsection.

1532 (c) No person nmay execute a sales invoice, as described in
1533| paragraph (a), except a dealer duly registered pursuant to this
1534| chapter, or an authorized agent thereof.

1535 (3)4(a) No refund may be authorized unless a sworn

1536| application therefor containing the information required in this
1537| section is filed with the departnent not |ater than 30 days

1538| immediately followng the quarter for which the refund is

1539| clained. Wen a claimis filed after such 30 days and a

1540 justified excuse for late filing is presented to the departnent
1541| and the last preceding claimwas filed on tinme, such late filing
1542| may be accepted through 60 days followi ng the quarter. No refund
1543| will be authorized unless the amount due is for $5 or nore in
1544| any quarter and unless application is made upon fornms prescribed
1545 by the departnent.

1546 (b) dains shall be filed and paid for each cal endar

1547| quarter. The departnent shall deduct a fee of $2 for each claim
1548| which fee shall be deposited in the General Revenue Fund.

1549 (c) Refund application fornms shall include at a m ni num

1550 the following information

1551 1. The nanme and address of the person claimng the refund.
1552 2—The refund permt nunber—of —such-person—
1553 2.3~ The location at which the itens or services for which

1554| a refund is clainmed are used.
1555 3.4~ A description of each such itemor service and the

1556| purpose for which such itemor service was acquired.
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1557 4.5~ Copies of the sales invoices of itens or services for
1558 which a refund is being clained.
1559 (45> The right to receive any refund under the

1560| provisions of this section is not assignable, except to the
1561| executor or administrator, or to the receiver, trustee in

1562| bankruptcy, or assignee in an insolvency proceeding, of the
1563 person entitled to the refund.

1564 (5)¢6)(a) Each registered dealer shall, in accordance with
1565| the requirenments of the departnent, keep at his or her principal
1566| place of business in this state or at the |ocation where the
1567| sale is made a conplete record or duplicate sales tickets of al
1568| itens or services sold by the registered dealer for which a
1569| refund provided in this section may be cl ai ned, which records
1570| shall contain the information required in paragraph (2){3)-(a).
1571 (b) Every person applying for te—whem a refund permthas
1572| been—issued under this section shall, in accordance with the

1573 requirenents of the departnent, keep at his or her residence or

1574| principal place of business in this state a record of each

1575| purchase for which a refund is clainmed, including the

1576| information required in paragraph (2)3)-(a).

1577 (c) The records required to be kept under this subsection
1578 shall at all reasonable hours be subject to audit or inspection
1579| by the departnment or by any person duly authorized by it. Such
1580| records shall be preserved and may not be destroyed until 3
1581| years after the date the itemto which they relate was sold or
1582| purchased.

1583 (d) The departnent shall keep a permanent record of the
1584| ampount of refund clainmed and paid to each claimant. Such records

1585| shall be open to public inspection.
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1586 (6)H Agents of the departnent are authorized to go upon

1587| the prem ses of any refund applicant permthelder, or duly

1588| authorized agent thereof, to nake an i nspection to ascertain any
1589| matter connected with the operation of this section or the

1590| enforcenent hereof. However, no agent may enter the dwelling of
1591| any person wi thout the consent of the occupant or authority from
1592 a court of conpetent jurisdiction.

1593 (7)68)» |If any taxes are refunded erroneously, the

1594| departnent shall advise the payee by registered mail of the

1595| erroneous refund. If the payee fails to reinburse the state

1596| within 15 days after the receipt of the letter, an action nmay be
1597| instituted by the departnent agai nst such payee in the circuit
1598| court, and the departnent shall recover fromthe payee the

1599| anount of the erroneous refund plus a penalty of 25 percent.

1600 (8)9)> No person shall

1601 (a) Knowi ngly make a fal se or fraudulent statenent in an
1602| appticationtor—arefund-permt—or—n an application for a

1603| refund of any taxes under this section;

1604 (b) Fraudulently obtain a refund of such taxes; or

1605 (c) Knowingly aid or assist in nmaking any such false or
1606| fraudulent statenent or claim

1607
1608
1609
1610
1611
1612
1613
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1614 (9)3+1) Refund permts—and-refund application fornms shal

1615 include instructions for dealers and purchasers as to the

1616| relevant requirenents of this section.

1617 Section 8. Section 212.094, Florida Statutes, is created
1618| to read:

1619 212.094 Purchaser requests for refunds from deal ers. --
1620 (1) If a purchaser seeks a refund of or credit froma

1621| dealer for a tax collected under this chapter by that deal er

1622| the purchaser nust submt a witten request for the refund or

1623| credit to the dealer in accordance with this section. The

1624| request nust contain all the infornmati on necessary for the

1625| dealer to determne the validity of the purchaser's request.

1626 (2) The purchaser may not take any other action against

1627 the dealer with respect to the requested refund or credit until

1628| the deal er has had 60 days follow ng recei pt of a conpl eted

1629 request in which to respond.

1630 (3) Nothing in this section is intended to change the | aw

1631| regarding standing to claima refund.
1632 Section 9. Subsection (3) of section 212.17, Florida
1633| Statutes, is anended to read:

1634 212.17 Credits for returned goods, rentals, or adm ssions;
1635 goods acquired for dealer's own use and subsequently resol d;
1636| additional powers of departnent. --

1637 (3) A dealer who has paid the tax inposed by this chapter
1638| on tangi ble personal property or services may take a credit or
1639| obtain a refund for any tax paid by the dealer on the unpaid
1640| bal ance due on worthless accounts within 12 nonths foll ow ng the
1641| nonth in which the bad debt has been charged off for federal
1642| incone tax purposes. A dealer who has paid the tax inposed by
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1643 this chapter on tangi bl e personal property or services and who

1644| is not required to file federal incone tax returns nay take a

1645 credit or obtain a refund for any tax paid by the deal er on the

1646| wunpaid bal ance due on worthl ess accounts within 12 nont hs
1647 following the nonth in which the bad debt is witten off as

1648| uncollectible in the dealer's books and records and woul d be

1649| eligible for a bad debt deduction for federal incone tax

1650| purposes if the dealer were required to file a federal incone
1651| tax return.

1652 (a) A dealer that is taking a credit or obtaining a refund

1653 on worthl ess accounts shall base the bad debt recovery

1654| calculation in accordance with 26 U S.C s. 166.

1655 (b) Notwi thstandi ng paragraph (a), the anount cal cul at ed
1656 pursuant to 26 U.S.C. s. 166 shall be adjusted to excl ude

1657 financing charges or interest; sales or use taxes charged on the

1658 purchase price; uncollectible amounts on property that remain in

1659| the possession of the seller until the full purchase price is

1660| paid; expenses incurred in attenpting to collect any debt; and

1661| repossessed property.

1662 (c) When the anobunt of bad debt exceeds the anpbunt of
1663| taxable sales for the period during which the bad debt is

1664 witten off, a refund claimnay be filed in accordance with the

1665 timng provisions of s. 215.26(2), except that the statute of

1666 limtations for filing the refund claimshall be neasured from
1667| the due date of the return on which the bad debt could first be
1668| cl ai ned.

1669 (d) If any accounts so charged off for which a credit or
1670| refund has been obtained are thereafter in whole or in part paid
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1671| to the dealer, the amount so paid shall be included in the first

1672 return filed after such collection and the tax paid accordingly.

1673 (e) Wiere filing responsibilities have been assuned by a

1674 certified service provider, the certified service provider shall

1675| claim on behalf of the seller, any bad debt all owance provided

1676| by this section. The certified service provider nust credit or

1677| refund to the seller the full anpbunt of any bad debt all owance

1678| or refund received.

1679 (f) For the purposes of reporting a paynent received on a

1680| previously clainmed bad debt, any paynents nade on a debt or

1681| account are applied first proportionally to the taxable price of

1682| the property or service and the sales tax thereon, and secondly

1683| to interest, service charges, and any other charges.

1684 (g In situations in which the books and records of the

1685| party claimng the bad debt all owance support an all ocati on of

1686 the bad debts anbng states that are nenbers of the Streaniined

1687| Sales and Use Tax Agreenent, the allocation is permtted anong
1688| those states.

1689 Section 10. Section 213.052, Florida Statutes, is created
1690| to read:

1691 213.052 Notice of state rate changes. --

1692 (1) A sales or use tax rate change i nposed under chapter

1693| 212 is effective on January 1, April 1, July 1, or Cctober 1.

1694 The Departnent of Revenue shall provide notice of such rate

1695 change to all affected sellers 90 days before the effective date

1696| of the rate change.

1697 (2) Failure of a seller to receive notice does not relieve

1698 the seller of its obligation to collect sales or use tax.
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1699 Section 11. Section 213.0521, Florida Statutes, is created
1700| to read:
1701 213.0521 Effective date of state rate changes. --The

1702| effective date for services covering a period starting before

1703 and ending after the statutory effective date shall be as
1704 follows:

1705 (1) For arate increase, the newrate shall apply to the
1706| first billing period starting on or after the effective date.
1707 (2) For a rate decrease, the newrate shall apply to bills

1708| rendered on or after the effective date.

1709 Section 12. Subsection (11) is added to section 213. 21,
1710| Florida Statutes, to read:

1711 213.21 Informal conferences; conprom ses. --

1712 (11) Amesty shall be provided for uncoll ected or unpaid

1713| sales or use tax to a seller who registers to pay or to coll ect

1714 and remt applicable sales or use tax in accordance with the

1715| terns of the Streanlined Sal es and Use Tax Agreenent authorized

1716| wunder s. 213.256, if the seller was not registered with the

1717 Departnment of Revenue in the 12-nonth period preceding the

1718| effective date of participation in the agreenent by this state.

1719 (a) The ammesty precludes assessnent for uncoll ected or

1720| wunpaid sales or use tax together with penalty or interest for

1721| sales made during the period the seller was not registered with

1722| the Departnent of Revenue, if registration occurs within 12

1723| nonths after the effective date of this state's participation in

1724| the agreenent.

1725 (b) The ammesty is not available to a seller with respect

1726| to any nmatter or matters for which the seller received notice of

1727 the commencenent of an audit and which audit is not yet finally
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1728| resolved, including any related adm nistrative and judici al

1729| processes.

1730 (c) The ammesty is not available for sales or use taxes

1731| already paid or remtted to the state or to taxes coll ected by
1732| the seller.

1733 (d) The ammesty is fully effective, absent the seller's

1734| fraud or intentional m srepresentation of a material fact, as

1735 long as the seller continues registration and continues paynment

1736| or collection and renittance of applicable sales or use taxes
1737| for at |least 36 nonths.

1738 (e) The ammesty is applicable only to sales or use taxes

1739| due froma seller inits capacity as a seller and not to sal es

1740 or use taxes due froma seller inits capacity as a buyer

1741 Section 13. Subsections (1) and (7) of section 213. 256,
1742| Florida Statutes, are anended, present subsections (8), (9), and
1743| (10) of said section are renunbered as subsections (11), (12),
1744| and (13), respectively, and new subsections (8), (9), (10), and
1745| (14) are added to said section, to read:

1746 213.256 Sinplified Sales and Use Tax Admi nistration Act.--
1747 (1) As used in this section and s. 213.2567, the term
1748 (a) "Agent" neans a person appointed by a seller to

1749| represent the seller before the nenber states.

1750 (b) "Agreement"” neans the Streanlined Sales and Use Tax
1751| Agreenent as amended and adopted on Novenber 12, 2002 January
1752 2+—2001, by the Executive Commttee of the National Conference
1753| of State Legislatures.

1754 (c) "Certified automated system' neans software certified
1755| jointly by the states that are signatories to the agreenment to

1756| calculate the tax inposed by each jurisdiction on a transaction,
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1757| determ ne the anount of tax to remt to the appropriate state,

1758| and maintain a record of the transaction.

1759 (d) "Certified service provider"” means an agent certified
1760| under jointly by the states that are sighatoeriesto the

1761| agreenent to performall of the seller's sales tax functions
1762| other than the seller's obligation to remt tax on its own

1763| purchases.

1764 (e)a)> "Departnment" neans the Departnment of Revenue.

1765 (f) "Model 1 seller"” neans a seller that has sel ected a

1766 certified service provider as its agent to performall the

1767| seller's sales and use tax functions other than the seller's

1768| obligation to remt tax on its own purchases.

1769 (g) "Mdel 2 seller” neans a seller that has selected a

1770 certified automated systemto performpart of its sales and use

1771 tax functions, but retains responsibility for remtting the tax.

1772 (hy "Mbdel 3 seller” nmeans a seller that has sales in at

1773 | east five nenber states, has total annual sal es revenue of at

1774 least $500 million, has a proprietary systemthat cal cul ates the

1775 anobunt of tax due each jurisdiction, and has entered into a

1776| performance agreenent with the nenber states which establishes a

1777 tax performance standard for the seller. As used in this

1778| subsection, a seller includes an affiliated group of sellers

1779 wusing the sane proprietary system
1780 (i)fe) "Person" nmeans an individual, trust, estate,
1781| fiduciary, partnership, limted liability conmpany, limted

1782| liability partnership, corporation, or any other |egal entity.

1783 (j) "Registered under this agreenent" nmeans registration

1784| by a seller with the nenber states under the centra

1785| registration system
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1786 (k) "Sales tax" nmeans the tax |levied under chapter 212.
1787 (1) "Seller" neans any person neking sal es, |eases, or

1788| rentals of personal property or services.

1789 (mM& "State" neans any state of the United States and
1790 the District of Colunbia.

1791 (n)& "Use tax" neans the tax |evied under chapter 212.
1792 (7)(a) The agreenent authorized by this act binds and

1793| inures only to the benefit of this state and the other nenber
1794| states. No person, other than a nenber state, is an intended
1795| beneficiary of the agreenent. Any benefit to a person other than
1796| a state is established by the laws of this state and of other
1797 nenber states and not by the ternms of the agreenent.

1798 (b) Consistent with paragraph (a), no person has any cause
1799| of action or defense under the agreenment or by virtue of this
1800| state's approval of the agreenent. No person may chall enge, in
1801| any action brought under any provision of |aw, any action or
1802| inaction by any departnent, agency, or other instrunmentality of
1803| this state, or of any political subdivision of this state, on
1804| the ground that the action or inaction is inconsistent with the
1805 agreenent.

1806 (c) No law of this state, or the application thereof, may
1807 be declared invalid as to any person or circunstance on the

1808| ground that the provision or application is inconsistent with
1809| the agreenent.

1810 (d) The determ nations pertaining to the agreenment

1811| authorized by this act which are made by the nenber states are

1812| final when rendered and are not subject to any protest, appeal,

1813 or review.
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1814 (8) Authority to adm nister the agreenment authorized under

1815| this act shall rest with the governing board conprised of

1816| representatives of each nenber state. Each nenber state nay

1817| appoint up to four representatives to the governing board. This

1818| state shall be represented by three del egates, one appoi nted by

1819 the President of the Senate, one appointed by the Speaker of the

1820| House of Representatives, and the executive director of the

1821| departnent or his or her designee.

1822 (9) Wth respect to each nenber state, the agreenent

1823| authorized by this act shall continue in full force and effect

1824 wuntil a nenber state withdraws its nenbership or is expelled. A

1825| nenber state's withdrawal or expulsion is not effective until

1826 the first day of a calendar quarter after a mninum of 60 days'

1827| notice. A nenber state shall submt notice of its intent to

1828| withdraw fromthe agreenent to the governi ng board and the chi ef

1829| executive of each nenber state's tax agency. The nenber state

1830| shall provide public notice of its intent to withdraw and post

1831| its notice of intent to withdraw fromthe agreenent to the

1832 governing board and the chief executive of each nmenber state's

1833| tax agency. The nenber state shall provide public notice of its

1834| intent to withdraw and post its notice of intent to withdraw on

1835| its website. The withdrawal by or expul sion of a state does not

1836| affect the validity of the agreenent anong ot her nenber states.

1837 A state that withdraws or is expelled fromthe agreenent renains

1838| liable for its share of any financial or contractual obligations

1839 that were incurred by the governing board before the effective

1840| date of that state's withdrawal or expul sion. The appropriate

1841| share of any financial or contractual obligation shall be

1842| determ ned by the state and the governing board in good faith
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1843| based on the relative benefits received and burdens i ncurred by

1844| the parties.
1845 (10) A menber state that is found to be out of conpliance

1846 with the agreenent authorized by this act nay be inposed with

1847| sanctions, which include expul sion or other penalties as

1848| deternined by the governi ng board.

1849 (14) Each nenber state shall annually recertify that such

1850 state is in conpliance with the agreenent authorized under this

1851| act. Each nmenber state shall nake a recertification to the

1852| governing board on or before August 1 of each year after the

1853| year of the state's entry. In its annual recertification, the

1854| state shall include any changes in its statutes, rules or

1855| reqgulations, or other authorities that could affect its

1856| conpliance with the terns of the agreenent. The recertification

1857| shall be signed by the executive director of the departnent. A

1858| nenber state that cannot recertify its conpliance with the

1859| agreenent shall submt a statenment of nonconpliance to the

1860| governing board. The statenent of nonconpliance shall include

1861| any action or decision that takes such state out of conpliance

1862 with the agreenent and the steps it will take to return to

1863 conpliance. Each nenber state shall post its annual

1864| recertification or statenent of nonconpliance on that state's
1865| website.

1866 Section 14. Section 213.2567, Florida Statutes, is created
1867| to read:

1868 213.2567 Sinplified sales and use tax regi stration,

1869| certification, liability, audit. --

1870 (1) A seller that registers pursuant to the agreenent

1871| agrees to collect and remt sales and use taxes for all taxable
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1872| sales into the nenber states, including nenber states joining

1873| after the seller's registration. Wthdrawal or revocation of a

1874 nenber state shall not relieve a seller of its responsibility to

1875 renit taxes previously or subsequently collected on behal f of
1876| the state.

1877 (a) Wen registering, the seller may sel ect a nodel 1,

1878 nmodel 2, or nodel 3 nethod of remttance or other nethod all owed

1879| by state lawto renmt the taxes coll ected.

1880 (b) A seller may be registered by an agent. Such

1881| appointnent shall be in witing and submtted to a nenber state.

1882 (2)(a) A certified service provider is the agent of a

1883| nodel 1 seller with whomthe certified service provider has

1884| contracted for the collection and renm ttance of sal es and use

1885 taxes. As the nodel 1 seller's agent, the certified service

1886| provider is liable for sales and use tax due each nenber state

1887 on all sales transactions it processes for the nodel 1 seller

1888| except as set out in paragraph (b).

1889 (b) A npdel 1 seller is not liable to the state for sales

1890 or use tax due on transactions processed by the certified

1891| service provider unless the nodel 1 seller has m srepresented

1892 the type of itens it sells or has coomtted fraud. In the

1893| absence of probable cause to believe that the nbodel 1 seller has

1894 commtted fraud or nmade a naterial m srepresentation, the node

1895 1 seller is not subject to audit on the transactions processed

1896| by the certified service provider. A nodel 1 seller is subject

1897 to audit for transactions that have not been processed by the

1898| certified service provider. The nenber states acting jointly may

1899| performa systemcheck of the nbdel 1 seller and reviewthe

1900 nodel 1 seller's procedures to determne if the certified
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1901| service provider's systemis functioning properly and to

1902 determ ne the extent to which the nodel 1 seller's transactions

1903| are being processed by the certified service provider.

1904 (3) A person that provides a certified autonated systemis

1905| responsible for the proper functioning of that systemand is

1906| liable to the state for underpaynents of tax attributable to

1907| errors in the functioning of the certified automated system A

1908 nodel 2 seller that uses a certified automated system renai ns

1909| responsible and is liable to the state for reporting and

1910 remtting tax.
1911 (4) A nodel 3 seller is |liable for the failure of the

1912| proprietary systemto neet the performance standard.

1913 (5) The governing board may certify a person as a

1914| certified service provider if the person neets all of the

1915 follow ng requirenents:

1916 (a) The person uses a certified autonated system

1917 (b) The person integrates its certified autonated system

1918| with the systemof a seller for whomthe person collects tax so

1919| that the tax due on a sale is determned at the tine of the
1920| sale;

1921 (c) The person agrees to remt the taxes it collects at

1922| the tine and in the manner specified by the nmenber states;

1923 (d) The person agrees to file returns on behalf of the

1924| sellers for whomit collects tax;

1925 (e) The person agrees to protect the privacy of tax
1926| information it obtains in accordance with s. 213.053; and
1927 (f) The person enters into a contract with the nenber

1928| states and agrees to conply with the terns of the contract.
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1929 (6) The governing board may certify a software program as

1930| a certified autonated systemif the governing board determ nes

1931| that the programneets all of the follow ng requirenents:

1932 (a) The program determ nes the applicable state and | ocal

1933| sales and use tax rate for a transaction in accordance with s.
1934| 212.06(3) and (4);

1935 (b) The program deternm nes whether or not an itemis

1936 exenpt fromtax;

1937 (c) The program determ nes the anbunt of tax to be

1938| remtted for each taxpayer for a reporting period;

1939 (d) The program can generate reports and returns as

1940| required by the governing board; and

1941 (e) The program neets any other requirenent set by the

1942 governi ng board.

1943 (7) The governing board may establish one or nore sal es

1944| tax perfornance standards for nodel 3 sellers that neet the

1945| eligibility criteria set by the governi ng board and that

1946| devel oped a proprietary systemto deternm ne the anobunt of sal es

1947| and use tax due on transacti ons.

1948 (8) Disclosure of infornmation necessary under this section

1949 nust be pursuant to a witten agreenent between the executive

1950| director of the departnent or his or her designee and the

1951| certified service provider. The certified service provider is

1952 bound by the sane requirenents of confidentiality as the

1953| departnent. Breach of confidentiality is a m sdeneanor of the

1954 first degree, punishable as provided in s. 775.082 or s.
1955 775.083.
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1956 Section 15. Paragraph (c) of subsection (2) and paragraph

1957 (c) of subsection (3) of section 212.055, Florida Statutes, are
1958| anmended to read:

1959 212.055 Discretionary sales surtaxes; legislative intent;
1960| authorization and use of proceeds.--1t is the |legislative intent
1961| that any authorization for inposition of a discretionary sal es
1962| surtax shall be published in the Florida Statutes as a

1963| subsection of this section, irrespective of the duration of the
1964| levy. Each enactnent shall specify the types of counties

1965| authorized to levy; the rate or rates which may be inposed; the
1966 maximum |l ength of tine the surtax may be inposed, if any; the
1967 procedure which nust be followed to secure voter approval, if
1968| required; the purpose for which the proceeds nmay be expended;
1969| and such other requirements as the Legislature nay provide.
1970| Taxabl e transactions and adm nistrative procedures shall be as
1971| provided in s. 212.054.

1972 (2) LOCAL GOVERNMENT | NFRASTRUCTURE SURTAX. - -

1973 (c) Pursuant to s. 212.054(6)4), the proceeds of the
1974| surtax levied under this subsection shall be distributed to the
1975| county and the nunicipalities within such county in which the
1976| surtax was collected, according to:

1977 1. An interlocal agreenent between the county governing
1978| authority and the governing bodies of the nunicipalities

1979| representing a npjority of the county's municipal popul ation,
1980 which agreenent may include a school district with the consent
1981| of the county governing authority and the governing bodi es of
1982 the municipalities representing a magjority of the county's

1983| nunici pal popul ation; or
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1984 2. If there is no interlocal agreenent, according to the

1985 fornmula provided in s. 218.62.
1986
1987| Any change in the distribution fornula nust take effect on the
1988| first day of any nonth that begins at | east 60 days after

1989| witten notification of that change has been nmade to the

1990| departnent.

1991 (3) SMALL COUNTY SURTAX. - -

1992 (c) Pursuant to s. 212.054(6) {4), the proceeds of the
1993| surtax levied under this subsection shall be distributed to the
1994| county and the nunicipalities within the county in which the
1995 surtax was collected, according to:

1996 1. An interlocal agreenment between the county governing
1997| authority and the governing bodies of the nunicipalities

1998| representing a majority of the county's nunicipal popul ation,
1999| which agreenent may include a school district with the consent
2000| of the county governing authority and the governi ng bodi es of
2001| the municipalities representing a mgjority of the county's

2002| nunici pal popul ation; or

2003 2. If there is no interlocal agreenent, according to the
2004| formula provided in s. 218.62.
2005

2006| Any change in the distribution fornmula shall take effect on the
2007| first day of any nonth that begins at | east 60 days after

2008| witten notification of that change has been nade to the

2009| departnent.

2010 Section 16. Paragraph (c) of subsection (1) of section
2011| 212.07, Florida Statutes, is anended to read:
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2012 212.07 Sales, storage, use tax; tax added to purchase

2013| price; dealer not to absorb; liability of purchasers who cannot
2014| prove paynent of the tax; penalties; general exenptions.--

2015 (1)

2016 (c) Unless the purchaser of tangi ble personal property
2017| that is incorporated into tangi ble personal property

2018| manufactured, produced, conpounded, processed, or fabricated for
2019| one's own use and subject to the tax inmposed under s.

2020| 212.06(1)(b) or is purchased for export under s.

2021| 212.06(4) 5)(a)l. extends a certificate in conpliance with the
2022| rules of the departnent, the dealer shall hinself or herself be
2023| liable for and pay the tax.

2024 Section 17. Subsection (1) of section 212.15, Florida
2025| Statutes, is anmended to read:

2026 212.15 Taxes declared state funds; penalties for failure
2027| to remt taxes; due and delinquent dates; judicial review --
2028 (1) The taxes inposed by this chapter shall, except as
2029| provided in s. 212.06(4)(5)-(a)2.e., becone state funds at the
2030| nonent of collection and shall for each nmonth be due to the
2031| departnent on the first day of the succeeding nonth and be

2032| delinquent on the 21st day of such nonth. All returns postmarked
2033| after the 20th day of such nonth are delinquent.

2034 Section 18. Subsection (6) of section 212.183, Florida
2035| Statutes, is anmended to read:

2036 212.183 Rules for self-accrual of sales tax.--The

2037| Department of Revenue is authorized to provide by rule for self-
2038| accrual of the sales tax under one or nore of the follow ng

2039| circunstances:
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2040 (6) Wen the purchaser makes purchases of pronotiona

2041| materials as defined in s. 212.06(10) (33 and at the tine of
2042| purchase, the purchaser does not know whether the materials wll
2043| be exported outside this state.

2044 Section 19. Subsection (6) of section 212.0596, Florida
2045| Statutes, is repeal ed:

2046 212.0596 Taxation of mail order sales.--

2047

2048

2049

2050| dealer—istocatedinacounty that inposes—a-surtax—wthin-the
2051| peaningof—s—212.054(3)(a)+—the order s placed through-the
2052 | dealer' s locationin-such county—and-the property purchasedis
2053| deliveredinto-such-county—or—into-anothercounty in-this state
2054 | thattevies the surtax—in—which case-the provisions—of s

2055 212 054(3){a)—are-applicable-

2056 Section 20. It is the intent of the Legislature to further
2057| anend chapter 212, Florida Statutes, to make the changes

2058| necessary to be in conpliance with the provisions of the

2059| Stream ined Sal es and Use Tax Agreenent which take effect on
2060| Decenber 31, 2005, and to address the prohibition on nmultiple
2061| state rates in a revenue-neutral manner.

2062 Section 21. The executive director of the Departnent of

2063| Revenue is authorized, and all conditions are deened net, to
2064 | adopt energency rules, under ss. 120.536(1) and 120.54(4),
2065| Florida Statutes, to inplenent this act. Notw t hstandi hg any

2066| other provision of |aw, such energency rules shall renmain

2067| effective for 6 nonths after the date of adoption and may be
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renewed during the pendency of procedures to adopt rul es

addressing the subject of the energency rul es.
Section 22. This act shall take effect January 1, 2005.
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