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HB 1769 2004

1 A bill to be entitled

2 An act relating to the sale and delivery of firearns;

3 anending s. 790.065, F.S.; delaying, until Cctober 1,

4 2009, the repeal of provisions requiring a crimnal

5 hi story record check by the Departnent of Law Enforcenent
6 prior to the sale or delivery of a firearmto a person

7 other than a licensed i nporter, manufacturer, dealer, or

8 collector; reenacting s. 493.6121(6), F.S., relating to

9 enforcenment investigations and access by the Departnent of
10 Agricul ture and Consunmer Service to certain information
11 mai nt ai ned by the Departnent of Law Enforcenent, for the
12 pur pose of incorporating the anendnent to s. 790. 065,
13 F.S., in references thereto; providing an effective date.
14
15| Be It Enacted by the Legislature of the State of Florida:
16
17 Section 1. Section 790.065, Florida Statutes, is anmended
18| to read:
19 790. 065 Sale and delivery of firearns.--
20 (1) A licensed inporter, |icensed manufacturer, or
21| licensed dealer may not sell or deliver fromher or his
22| inventory at her or his licensed prem ses any firearmto anot her
23| person, other than a licensed inporter, |icensed manufacturer,
24| licensed dealer, or licensed collector, until she or he has:
25 (a) Obtained a conpleted formfromthe potential buyer or
26| transferee, which formshall have been promul gated by the
27| Departnent of Law Enforcenent and provided by the Iicensed
28| inporter, licensed manufacturer, or |icensed deal er, which shal
29| include the nane, date of birth, gender, race, and soci al
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30| security nunmber or other identification nunber of such potential

31| buyer or transferee and has inspected proper identification

32| including an identification containing a photograph of the

33| potential buyer or transferee.

34 (b) Collected a fee fromthe potential buyer for

35| processing the crimnal history check of the potential buyer.

36| The fee shall be established by the Departnent of Law

37| Enforcenent and may not exceed $8 per transaction. The

38| Departnent of Law Enforcenment may reduce, or suspend coll ection
39| of, the fee to reflect paynent received fromthe Federal

40| CGovernnent applied to the cost of maintaining the crimnal

41| history check system established by this section as a neans of
42| facilitating or supplenmenting the National Instant Crim nal

43| Background Check System The Departnent of Law Enforcenent

44| shall, by rule, establish procedures for the fees to be

45| transmtted by the |icensee to the Departnent of Law

46| Enforcenent. Al such fees shall be deposited into the

47| Departnent of Law Enforcenent Operating Trust Fund, but shall be
48| segregated fromall other funds deposited into such trust fund
49| and nust be accounted for separately. Such segregated funds nust
50 not be used for any purpose other than the operation of the

51| crimnal history checks required by this section. The Depart nent
52| of Law Enforcenent, each year prior to February 1, shall make a
53| full accounting of all receipts and expenditures of such funds
54| to the President of the Senate, the Speaker of the House of

55| Representatives, the majority and minority | eaders of each house
56| of the Legislature, and the chairs of the appropriations

57| commttees of each house of the Legislature. In the event that

58| the cumul ati ve anpbunt of funds coll ected exceeds the cunul ati ve
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59| anount of expenditures by nore than $2.5 mllion, excess funds

60| may be used for the purpose of purchasing soft body arnor for

61| |aw enforcenent officers.

62 (c) Requested, by neans of a toll-free tel ephone call, the
63| Departnent of Law Enforcenent to conduct a check of the

64| information as reported and reflected in the Florida Crine

65| Information Center and National Crinme Information Center systens
66| as of the date of the request.

67 (d) Received a unique approval nunber for that inquiry

68| fromthe Departnment of Law Enforcenent, and recorded the date
69| and such nunber on the consent form

70
71| However, if the person purchasing, or receiving delivery of, the
72| firearmis a holder of a valid conceal ed weapons or firearns

73| license pursuant to the provisions of s. 790.06 or holds an

74| active certification fromthe Crimnal Justice Standards and

75| Training Commi ssion as a "law enforcenent officer," a

76| "correctional officer,” or a "correctional probation officer" as
77| defined in s. 943.10(1), (2), (3), (6), (7), (8), or (9), the
78| provisions of this subsection do not apply.

79 (2) Upon receipt of a request for a crimnal history
80| record check, the Departnent of Law Enforcenent shall, during
81| the licensee's call or by return call, forthwth:

82 (a) Reviewcrimnal history records to determine if the

83| potential buyer or transferee:
84 1. Has been convicted of a felony and is prohibited from

85| receipt or possession of a firearmpursuant to s. 790.23;
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86 2. Has been convicted of a m sdeneanor crine of donestic

87| violence, and therefore is prohibited frompurchasing a firearm
88| or

89 3. Has had adjudication of guilt withheld or inposition of
90| sentence suspended on any felony or m sdeneanor crinme of

91| donestic violence unless 3 years have el apsed since probation or
92| any other conditions set by the court have been fulfilled or

93| expunction has occurred.

94 (b) Informthe Iicensee nmaking the inquiry either that

95| records denonstrate that the buyer or transferee is so

96| prohibited and provide the |icensee a nonapproval nunber, or

97| provide the |icensee with a unique approval nunber.

98 (c)l. Review any records available to it to determ ne

99| whether the potential buyer or transferee has been indicted or
100| has had an information filed against her or himfor an offense
101| that is a felony under either state or federal law, or, as

102| mandated by federal law, has had an injunction for protection
103| agai nst donmestic violence entered against the potential buyer or
104| transferee under s. 741.30, has had an i njunction for protection
105| against repeat violence entered against the potential buyer or
106| transferee under s. 784.046, or has been arrested for a

107| dangerous crine as specified in s. 907.041(4)(a) or for any of
108| the follow ng enunerated offenses:

109 a. Crimnal anarchy under ss. 876.01 and 876. 02.

110 b. Extortion under s. 836.05.

111 c. Explosives violations under s. 552.22(1) and (2).
112 d. Controlled substances viol ati ons under chapter 893.
113 e. Resisting an officer with violence under s. 843.01.
114 f. Wapons and firearns violations under this chapter.
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115 g. Treason under s. 876. 32.
116 h. Assisting self-murder under s. 782.08.
117 i. Sabotage under s. 876. 38.
118 j. Stal king or aggravated stal king under s. 784. 048.

119
120| If the review indicates any such indictnent, information, or
121| arrest, the departnent shall provide to the |icensee a

122| conditional nonapproval nunber.

123 2. Wthin 24 working hours, the departnment shall determ ne
124| the disposition of the indictnment, information, or arrest and
125| informthe licensee as to whether the potential buyer is

126| prohibited fromreceiving or possessing a firearm For purposes
127 of this paragraph, "working hours"” nmeans the hours from38 a. m
128| to 5 p.m Monday through Friday, excluding |Iegal holidays.

129 3. The office of the clerk of court, at no charge to the
130| departnent, shall respond to any departnment request for data on
131| the disposition of the indictnent, information, or arrest as
132| soon as possible, but in no event later than 8 working hours.
133 4. The departnent shall determ ne as quickly as possible
134 within the allotted tinme period whether the potential buyer is
135| prohibited fromreceiving or possessing a firearm

136 5. If the potential buyer is not so prohibited, or if the
137| departnment cannot determ ne the disposition information wthin
138| the allotted tinme period, the departnent shall provide the

139| licensee with a conditional approval nunber.

140 6. |If the buyer is so prohibited, the conditional

141| nonapproval nunber shall becone a nonapproval nunber.

142 7. The departnent shall continue its attenpts to obtain

143| the disposition information and nay retain a record of al
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144| approval nunbers granted wi thout sufficient disposition

145 information. |If the departnent |ater obtains disposition

146| information which indicates:

147 a. That the potential buyer is not prohibited from owning
148| a firearm it shall treat the record of the transaction in

149| accordance with this section; or

150 b. That the potential buyer is prohibited fromowning a
151| firearm it shall imrediately revoke the conditional approval
152| nunber and notify local |aw enforcenent.

153 8. During the time that disposition of the indictnent,

154 information, or arrest is pending and until the departnment is
155 notified by the potential buyer that there has been a final

156| disposition of the indictment, information, or arrest, the

157| conditional nonapproval nunber shall remain in effect.

158 (3) In the event of schedul ed conputer downti ne,

159| electronic failure, or simlar emergency beyond the control of
160 the Departnent of Law Enforcenent, the departnent shall

161| imediately notify the |licensee of the reason for, and estinmated
162| length of, such delay. After such notification, the departnment
163| shall forthwith, and in no event |ater than the end of the next
164| business day of the |icensee, either informthe requesting

165 licensee if its records denonstrate that the buyer or transferee
166| is prohibited fromrecei pt or possession of a firearm pursuant
167| to Florida and Federal |aw or provide the |licensee with a unique
168| approval nunber. Unless notified by the end of said next

169| business day that the buyer or transferee is so prohibited, and
170 without regard to whether she or he has received a unique

171 approval nunber, the |licensee may conplete the sale or transfer

Page 6 of 11

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1769 2004
172| and shall not be deened in violation of this section with

173| respect to such sale or transfer.

174 (4)(a) Any records containing any of the informtion set
175| forth in subsection (1) pertaining to a buyer or transferee who
176| is not found to be prohibited fromreceipt or transfer of a

177| firearmby reason of Florida and federal |aw which records are
178| created by the Departnent of Law Enforcenent to conduct the

179| crimnal history record check shall be confidential and exenpt
180| fromthe provisions of s. 119.07(1) and may not be discl osed by
181| the Departnent of Law Enforcenent or any officer or enployee

182| thereof to any person or to another agency. The Departnent of
183 Law Enforcenent shall destroy any such records forthwith after
184| it comunicates the approval and nonapproval nunbers to the

185| licensee and, in any event, such records shall be destroyed

186| within 48 hours after the day of the response to the licensee's
187| request.

188 (b) Notw thstanding the provisions of this subsection, the
189| Departnent of Law Enforcement nmay maintain records of NCIC

190| transactions to the extent required by the Federal Governnent,
191| and may maintain a | og of dates of requests for crimnal history
192| records checks, unique approval and nonapproval nunbers, |icense
193| identification nunbers, and transaction nunbers corresponding to
194| such dates for a period of not |onger than 2 years or as

195| otherw se required by |aw.

196 (c) Nothing in this chapter shall be construed to al |l ow
197| the State of Florida to maintain records containing the nanmes of
198| purchasers or transferees who receive uni que approval nunbers or

199| to maintain records of firearmtransacti ons.
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200 (d) Any officer or enployee, or forner officer or enployee

201| of the Departnent of Law Enforcenent or |aw enforcenent agency
202| who intentionally and maliciously violates the provisions of

203| this subsection commts a felony of the third degree puni shable
204| as provided in s. 775.082 or s. 775.083.

205 (5) The Departnent of Law Enforcenent shall establish a
206| toll-free tel ephone nunber which shall be operational 7 days a
207| week with the exception of Christmas Day and New Year's Day, for
208| a period of 12 hours a day beginning at 9 a.m and ending at 9
209! p.m, for purposes of responding to inquiries as described in
210| this section fromlicensed manufacturers, |icensed inporters,
211| and licensed deal ers. The Departnent of Law Enforcenent shall
212| enploy and train such personnel as are necessary expeditiously
213| to adm nister the provisions of this section.

214 (6) Any person who is denied the right to receive or

215| purchase a firearmas a result of the procedures established by
216| this section may request a crimnal history records revi ew and
217| correction in accordance with the rules promul gated by the

218| Departnent of Law Enforcenent.

219 (7) It shall be unlawful for any licensed dealer, |icensed
220| manufacturer, or licensed inporter willfully and intentionally
221| to request crimnal history record information under false

222| pretenses, or willfully and intentionally to dissem nate

223| crimnal history record infornmation to any person ot her than the
224| subject of such information. Any person convicted of a violation
225| of this subsection conmts a felony of the third degree

226| punishable as provided in s. 775.082 or s. 775.083.

227 (8) The Departnent of Law Enforcenment shall pronul gate

228| regulations to ensure the identity, confidentiality, and
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229| security of all records and data provided pursuant to this

230| section.

231 (9) This section shall becone effective at such tinme as
232| the Department of Law Enforcenent has notified all |icensed
233| inporters, licensed manufacturers, and |icensed dealers in

234| witing that the procedures and toll-free nunber described in
235| this section are operational. This section shall remain in

236| effect only during such tinmes as the procedures described in
237| subsection (2) renmain operational

238 (10) A licensed inporter, licensed manufacturer, or

239| licensed dealer is not required to conply with the requirenents
240| of this section in the event of:

241 (a) Unavailability of tel ephone service at the |icensed
242| premses due to the failure of the entity which provides

243| telephone service in the state, region, or other geographical
244| area in which the licensee is |ocated to provide tel ephone

245| service to the prem ses of the licensee due to the |ocation of
246| said prem ses; or the interruption of telephone service by

247| reason of hurricane, tornado, flood, natural disaster, or other
248| act of CGod, war, invasion, insurrection, riot, or other bona
249| fide enmergency, or other reason beyond the control of the

250| |I|icensee; or

251 (b) Failure of the Department of Law Enforcenent to conply
252| with the requirenents of subsections (2) and (3).

253 (11) Conpliance with the provisions of this chapter shal
254| be a conplete defense to any claimor cause of action under the
255 laws of any state for liability for danages arising fromthe
256| inportation or manufacture, or the subsequent sale or transfer

257| to any person who has been convicted in any court of a crine
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258| punishable by inprisonnent for a termexceeding 1 year, of any

259 firearmwhich has been shipped or transported in interstate or
260| foreign comrerce. The Departnent of Law Enforcenent, its agents
261| and enpl oyees shall not be liable for any claimor cause of

262| action under the laws of any state for liability for danmages

263| arising fromits actions in |lawful conpliance with this section.

264 (12)(a) Any potential buyer or transferee who willfully
265| and know ngly provides false information or false or fraudul ent
266| identification commts a felony of the third degree punishabl e
267| as provided in s. 775.082 or s. 775.083.

268 (b) Any licensed inporter, licensed manufacturer, or

269| licensed deal er who violates the provisions of subsection (1)

270 commts a felony of the third degree punishable as provided in
271| s. 775.082 or s. 775.083.

272 (c) Any enployee or agency of a licensed inporter,

273| licensed manufacturer, or |licensed dealer who violates the

274| provisions of subsection (1) commits a felony of the third

275| degree punishable as provided in s. 775.082 or s. 775.083.

276 (d) Any person who know ngly acquires a firearmthrough
277| purchase or transfer intended for the use of a person who is
278| prohibited by state or federal |aw from possessing or receiving
279| a firearmconmmts a felony of the third degree, punishable as
280| provided in s. 775.082 or s. 775.083.

281 (13) This section does not apply to enpl oyees of sheriff's
282| offices, nunicipal police departnents, correctional facilities
283| or agencies, or other crimnal justice or governnental agencies
284| when the purchases or transfers are made on behal f of an

285| enploying agency for official |aw enforcenent purposes.

Page 10 of 11

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1769 2004
286 (14) This section is repealed effective Cctober 1, 2009
287 June—1—2004.
288 Section 2. For the purpose of incorporating the amendnent

289| to section 790.065, Florida Statutes, in references thereto,

290| subsection (6) of section 493.6121, Florida Statutes, is

291| reenacted to read:

292 493. 6121 Enforcenent; investigation.--

293 (6) The department shall be provided access to the program
294| that is operated by the Departnent of Law Enforcenent, pursuant
295| to s. 790.065, for providing crimnal history record information
296| to licensed gun deal ers, manufacturers, and exporters. The

297| departnent may neke inquiries, and shall receive responses in
298| the sane fashion as provided under s. 790.065. The depart nent
299| shall be responsible for paynment to the Departnent of Law

300( Enforcenent of the sane fees as charged to others afforded

301| access to the program

302 Section 3. This act shall take effect upon becomng a | aw.

Page 11 of 11

CODING: Words stricken are deletions; words underlined are additions.



