Florida Senate - 2004 CS for CS for SB 1770

By the Committees on Conmerce,
Consuner Services; Agriculture; and Senators Argenzi ano,
Dockery, Crist, H LI, Bullard, Wasserman Schultz, Siplin
Prglgt, A{?nberg, Posey, Smith, Peaden, Campbel |, Al exander
an enne

Econoni c Qpportunities, and

310-2273-04
1 Abill to be entitled
2 An act relating to the Florida beef industry;
3 creating s. 570.9135, F.S.; providing a popul ar
4 nane; providing legislative intent; defining
5 terns; creating the Florida Beef Council, Inc.
6 provi di ng purposes; providing powers and duties
7 of the council and restrictions upon actions of
8 the council; providing for a board of directors
9 of the council; providing for a referendum on
10 assessnments to be deducted fromthe sale of
11 each head of cattle; allow ng the council to
12 accept grants and gifts; providing guidelines
13 for paynents to other organizations; providing
14 for the collection of assessnments at the tine
15 of marketing; providing duties of marketing
16 agents and col lecting agents; requiring the
17 council to maintain a separate accounting of
18 noneys received fromassessnents; providing for
19 | egal action to collect delinquent assessnents
20 providing for the collection of penalties,
21 enforcenent costs, court costs, and reasonabl e
22 attorney's fees; providing for a collection
23 al l onance; providing for refunds; providing for
24 a referendumon continuing this act; providing
25 for council bylaws; providing a contingent
26 ef fective date.
27
28 | Be It Enacted by the Legislature of the State of Florida:
29
30 Section 1. Section 570.9135, Florida Statutes, is
31| created to read
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570. 9135 Beef WNarket Devel opnent Act; definitions;
Fl orida Beef Council, Inc., creation, purposes, governing

board, powers, and duties; referendumon assessments inposed

on gross receipts fromcattle sales; paynents to organi zati ons

for services; collecting and refundi ng assessnents; vote on

continuing the act; council byl aws. --

(1) POPULAR NAME. --This act nay be cited as the "Beef
Mar ket Devel oprment Act.”

(2) LEG SLATIVE | NTENT. --The Legi sl ature i ntends by
this act to pronote the growth of the cattle industry in this

state; to assure the public an adequate and whol esone food

supply; to provide for the general economc welfare of

producers and consuners of beef and the state; and to provide

the beef cattle production and feeding industry of this state

with the authority to establish a self-financed, self-governed

programto help devel op, nmintain, and expand the state,

national, and foreign markets for beef and beef products that

are produced, processed, or manufactured in this state.
(3) DEFINITIONS.--As used in this act, the term
(a) "Beef" or "beef products" neans the products of

beef intended for human consunption which are derived from any

bovi ne aninmal, regardl ess of age, including, but not linted

to, veal
(b) "Cattle" neans such animals as are so designated

by federal law, including any marketing, pronotion, and

research orders as are in effect. Unless such federal |aw

provides to the contrary, the term"cattle" includes al

bovi ne aninals, regardl ess of age, including, but not linted

to, calves. A cow and nursing calf sold together are

consi dered one unit.

(c) "Council" neans the Florida Beef Council, Inc.
2
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(d) "Departnent" neans the Departnent of Agriculture

and Consuner Servi ces.

(e) "Collection agent" nmeans a person who sells,

offers for sale, markets, distributes, trades, or processes

cattle that have been purchased or acquired froma producer or

that are narketed on behal f of a producer. The termal so

i ncl udes neat packing firns and their agents that purchase or

consign to purchase cattle.

(f) "Person" neans any natural person, partnership,

corporation, conmpany, association, society, trust, or other

busi ness unit or organi zation

(g) "Producer" neans a person that has owned or sold

cattle in the previous cal endar year or presently owns cattle.
(4) FLORI DA BEEF COUNCIL, INC.; CREATION;, PURPOSES. - -
(a) There is created the Florida Beef Council, Inc., a

not-for-profit corporation organi zed under the laws of this

state and operating as a direct-service organi zation of the

depart nent.
(b) The council is authorized to i npose an assessnent

of not nore than $1 on each head of cattle sold in the state

if the inposition of the assessnent is approved by referendum

pursuant to subsection (6). The proceeds of the assessnent

shall be used to fund the activities of the council. The

council shall:

1. Est abli sh the anmount of the assessnment at not nore

than $1 per head of cattle.

2. Develop, inplenent, and nonitor a collection system

for the assessnent.

3. Coordinate the collection of the assessnent with

ot her st ates.

4, Establish refund procedures.
3
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5. Conduct referenduns under subsections (6) and (12).

(c) The council shall:

1. Plan, inplenent, and conduct prograns of pronotion

research, and consuner information or industry information

which are designed to strengthen the cattle industry's narket

position in this state and in the nation and to nmintain and

expand donestic and foreign markets and expand uses for beef

and beef products.

2. Use the proceeds of the assessnent for the purpose

of funding cattle production and beef research, education

pronmotion, and consuner and industry information in this state

and in the nation.

3. Plan and inplenent a cattle and beef industry

feedback programin this state.

4, Coordi nate research, education, pronotion

i ndustry, and consuner information prograns with any nationa

prograns or prograns of other states.

5. Devel op new uses and narkets for beef and beef

products.
6. Devel op and inprove nethods of distributing beef

and beef products to the consuner

7. Devel op nethods of inproving the quality of beef

and beef products for the benefit of consuners.

8. Informand educate the public concerning the

nutritive and econonic val ues of beef and beef products.

9. Serve as a liaison within the beef and ot her food

i ndustries of the state and el sewhere in matters that would

i ncrease efficiencies that ultinmately benefit both consuners

and i ndustry.

4
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10. Buy, sell, nortgage, rent, or inprove, in any

manner that the council considers expedient, real property or

personal property, or both.

11. Publish and distribute such papers or periodicals

as the board of directors considers necessary to encourage and

acconpli sh the purposes of the council.

12. Do all other acts necessary or expedient for the

administration of the affairs and attai nnent of the purposes

of the council.

13. Approve an annual plan, budget, and audit for the

counci | .
(d)1. The council nmay not participate in or intervene

in any political canpaign on behalf of or in opposition to any

candidate for public office. This restriction includes, but is

not linted to, a prohibition against publishing or

di stributing any statenents.

2. No part of the net receipts of the council shal

inure to the benefit of or be distributable to its directors,

its officers, or other private persons, except that the

council mmy pay reasonabl e conpensation for services rendered

by staff enpl oyees and may nmke paynents and distributions in

furtherance of the purposes of this act.

3. Notwithstandi ng any other provision of law, the

council may not carry on any other activities not pernmitted to

be carried on:

a. By a corporation exenpt fromfederal incone tax
under s. 501(c)(3) of the Internal Revenue Code of 1986, as
amended; or

b. By a corporation to which contributions are
deducti bl e under s. 170(c)(2) of the Internal Revenue Code of
1986, as anended.

5
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4. Notwithstandi ng any other statenent of the purposes

and responsibilities of the council, the council may not

engage in any activities or exercise any powers that are not

in furtherance of its specific and prinmary purposes.
(5) GOVERNI NG BOARD. - -
(a) The Florida Beef Council, Inc., shall be governed

by a board of directors conposed of 13 nenbers, including 8

representatives of the Florida Cattl enen's Associ ation, of

whomone is a representative of the Florida Association of

Li vestock Markets and one is a practicing order buyer; one a

representative of the Dairy Farners, Inc.; one a

representative of the Florida CattleWnen, Inc.; one a

representative of the Florida Farm Bureau Federation; one an

allied-industry representative; and one an Institute of Food

and Agricultural Sciences representative.

(b) The initial board of directors shall be appointed

by the Commi ssioner of Agriculture for a termof 1 year. Each

subsequent vacancy shall be filled in accordance with the

byl aws of the council. Thereafter, each board nenber shall be

appointed to serve a 3-year termand nay be reappointed to

serve an additional consecutive term A nmenber nay not serve

nore than two consecutive terns. A nenber nust be a resident

of this state and nust be a producer who has been a producer

for at least the 5 years inmediately preceding the first day

of his or her service on the board, except that the

representative of the Florida Farm Bureau Federation, the

allied-industry representative, and the Institute of Food and

Agricultural Sciences representative need not be producers.

Al'l beef council board positions shall be unsal ari ed; however,

the board nenbers are entitled to reinbursenent as provided in

6
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1|s. 112.061 for travel and other expenses incurred in carrying

2| out the intents and purposes of this act.

3 (c) The council shall provide for its officers through

41 its bylaws, including the ability to set forth offices and

5| responsibilities and formconm ttees necessary for the

6| inplenentation of this act. The Conm ssioner of Agriculture

7 | may designate an ex officio nonvoting nenber of the board of

8| directors.

9 (d) |If a nenber of the board misses three consecutive
10| officially called neetings, the board of directors may decl are
11| that position vacant.

12 (6) REFERENDUM ON ASSESSMENTS. --All producers in this
13 | state shall have the opportunity to vote in a referendumto
14 | determi ne whether the council shall be authorized to i npose an
15 | assessnment of not nore than $1 per head on cattle sold in the
16 | state. The referendum shall pose the question: "Do you

17 | approve of an assessment program up to $1 per head of cattle
18 | pursuant to section 570.9135, Florida Statutes, to be funded
19 | through specific contributions that are mandatory and

20 | refundabl e upon request ?"

21 (a) A referendum held under this section nust be

22 | conducted by secret ballot at extension offices of the

23| Institute of Food and Agricultural Sciences of the University
24| of Florida or at offices of the United States Departnent of
25| Agriculture with the cooperation of the departnent.

26 (b) Notice of a referendumto be held under this act
27 | must be given at |least once in trade publications, the public
28 | press, and statew de newspapers at | east 30 days before the
29 | referendumis held.

30 (c) Additional referenduns may be held to authorize

31| the council to increase the assessment to nore than $1 per

.
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head of cattle. Such referendum shall pose the question: "Do

you approve of granting the Florida Beef Council, Inc.

authority to increase the per-head-of-cattle assessnent

pursuant to section 570.9135, Florida Statutes, from (present

rate) to up to a nmaxi nrum of (proposed rate) per head?"

Ref erenduns may not be held nore often than once every 3

years.
(d) Each cattle producer is entitled to only one vote

in a referendum hel d under this act. Proof of identification

and cattle ownership nust be presented before voting.

(e) Asinple majority of those casting ballots shal

determ ne any issue that requires a referendumunder this act.
(7) POMNERS AND DUTIES OF THE COUNCI L. - -
(a) The council shall:

1. Receive and di sburse funds, as prescribed el sewhere

inthis act, to be used in admnistering and i npl enenting the

act .

2. Maintain a pernanent record of its business

pr oceedi ngs.

3. Maintain a pernanent, detailed record of its

financi al dealings.

4. Prepare periodic reports and an annual report of

its activities for the fiscal year, for review by the beef

industry in this state, and file its annual report with the

depart nent.
5. Prepare, for review by the beef industry in this

state, periodic reports and an annual accounting for each

fiscal year of all receipts and expenditures, and shall retain

a certified public accountant for this purpose.

8
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6. Appoint a licensed banking institution to serve as

the depository for programfunds and to handl e di sbursenents

of those funds.

7. Maintain frequent conmunication with officers and

i ndustry representatives at the state and national |evels,

i ncludi ng the departnent.

8 Maintain an office in this state.

(b) The council may:

1. Conduct or contract for scientific research with

any accredited university, college, or sinilar institution

and enter into other contracts or agreenents that will aid in

carrying out the purposes of the program including contracts

for the purchase or acquisition of facilities or equi pment

necessary to carry out the purposes of the program

2. Dissenminate reliable informati on benefiting the

consuner and the beef industry on subjects such as, but not

limted to, the purchase, identification, care, storage,

handl i ng, cookery, preparation, serving, and nutritive val ue

of beef and beef products.

3. Provide to governnent bodies, on request,

information relating to subjects of concern to the beef

i ndustry, and may act jointly or in cooperation with the state

or Federal Governnent, and agencies thereof, in the

devel opnent or administration of prograns that the counci

considers to be consistent with the objectives of the program

4. Sue and be sued as a council w thout individua

liability of the nenbers for acts of the council when acting

within the scope of the powers of this act and in the manner

prescribed by the laws of this state.

9
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1 5. Borrow fromlicensed |l ending institutions noney in
2 | anounts that are not cunul atively greater than 50 percent of

3| the council's anticipated annual incone.

4 6. Mintain a financial reserve for energency use, the
5] total of which nust not exceed 50 percent of the council's

6 | anti ci pated annual incone.

7 7. Appoint advisory groups conposed of representatives
8| fromorgani zations, institutions, governnents, or businesses
9]related to or interested in the welfare of the beef industry
10 | and the consuning public.

11 8. Enpl oy subordinate officers and enpl oyees of the
12 | council, prescribe their duties, and fix their conpensation
13 | and terns of enpl oynent.

14 9. Cooperate with any local, state, regional, or

15| nati onwi de organi zati on or agency engaged in work or

16 | activities consistent with the objectives of the program

17 10. Cause any duly authorized agent or representative
18 | to enter upon the prem ses of any nmarket agency, market agent,
19 | collection agency, or collection agent and exani ne or cause to
20 | be exam ned by the authorized agent only books, papers, and
21 | records that deal with the paynent of the assessnent provided
22 | for inthis act or with the enforcenent of this act.
23 11. Do all other things necessary to further the
24 | intent of this act which are not prohibited by | aw
25 (8) ACCEPTANCE OF GRANTS AND d FTS. - -The council may
26 | accept grants, donations, contributions, or gifts fromany
27 | source if the use of such resources is not restricted in any
28 | manner that the council considers to be inconsistent with the
29 | obj ectives of the program
30 (9) PAYMENTS TO ORGANI ZATI ONS. - -
31

10
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(a) The council may pay funds to ot her organi zations

for work or services performed which are consistent with the

obj ectives of the program

(b) Before naking paynents described in his

subsection, the council nust secure a witten agreenent that

t he organi zati on receiving paynent wll:

1. Furnish at least annually, or nore frequently on

request of the council, witten or printed reports of program

activities and reports of financial data that are relative to

the council's funding of such activities; and

2. Agree to have appropriate representatives attend

busi ness neetings of the council as reasonably requested by

t he chai rperson of the council.

(c) The council mmy require adequate proof of security

bondi ng on said funds to any individual, business, or other

organi zati on.
(10) COLLECTI ON OF MONEYS AT TI ME OF MARKETI NG - -
(a) Each collection agent nmay deduct fromthe gross

recei pts of the producer, at the tine of sale, the assessnent

i nposed by the council.

(b) The collection agent shall collect all such noneys

and forward themto the council periodically, at |east once a

nont h, and the council shall provide appropriate business

forns for the conveni ence of the collecting agent in executing
this duty.
(c) The council shall maintain within its financial

records a separate accounting of all nobneys received under

this subsecti on.

(d) The assessnent is due and payabl e upon the sal e of

cattle in this state. The assessnent constitutes a persona

debt of the producer who is so assessed or who ot herw se owes
11
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the assessnent. If a producer fails to renit any properly due

assessnent, the council may bring a civil action agai nst that

person in the circuit court of any county for the collection

thereof, and may add a penalty in the anount of 10 percent of

t he assessnent owed, the cost of enforcing the collection of

t he assessnment, court costs, and reasonable attorney's fees.

The action shall be tried and judgnent rendered as in any

ot her cause of action for debts due and payable. A

assessnents, penalties, and enforcenent costs are due and

payable to the council.

(e) The council nmmy adopt reciprocal agreenents with

ot her beef councils or sinilar organizations relating to

noneys collected at Florida collection agents on cattle from

other states and to Florida cattle sold at other state

mar ket s.
(f) The collection agents shall be entitled to deduct

2.5 percent of the anpbunt collected to retain as a reasonabl e

collection allowance prior to renmtting the funds to the

counci | .
(11) REFUNDS. - -
(a) A producer who has had noneys deducted fromhis or

her gross sales receipts under this act is entitled to a

prompt and full refund on request.

(b) The council shall nmmke available to all collection

agents business fornms pernitting request for refund, which

forns are to be subnmitted by the objecting producer within 45

days after the sale transaction takes pl ace.

(c) Arefund claimnust include the claimant's

signature, date of sale, place of sale, nunber of cattle, and

amount of assessnent deducted, and nust have attached thereto

proof of the assessnent deduct ed.
12
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(d) If the council has reasonabl e doubt that a refund

claimis valid, it may withhold paynent and take such action

as it considers necessary to determine the validity of the

claim Any dispute arising under this subsection shall be

determ ned as specified in paragraph (10)(d).

(e) Only the producer nmay initiate a request for

r ef und.
(12) VOTE ON CONTI NUI NG THE ASSESSMENT. - - Upon t he
delivery by certified mail to the Florida Beef Council office

of petitions fromat |least 1,800 producers or ten percent of

Florida's producers as deternined by the departnent, whichever

is less, and stating "Shall the assessnent authorized by the

Beef Mar ket Devel opnent Act continue?" The council shall,

within 90 days, conduct a referendumto deternine whether a

majority of the producers voting in the referendum support the

conti nuation of the Beef Market Devel opnent Act. A

si gnatures nmust be collected within a 12-nonth period. A

ref erendum hel d under this subsection may not be held nore

than one tine in a 3-year period. Qualifications for signature

and vote are the sane as those required in subsection (6).
(13) BYLAWB.--The Florida Beef Council shall, within
90 days after this act becones a | aw, adopt bylaws to carry

out the intents and purposes of this act. These byl aws may be

anended with a 30-day notice to board nenbers at any regul ar

or special neeting called for this purpose. The byl aws nust

conformto the requirenents of this act, but nay al so address

any matter not in conflict with the general laws of this

state.

Section 2. This act shall take effect upon becoming a
| aw; however, an assessnent on a head of cattle sold may not
be i nposed under this act, nor nmay a referendumrelating to

13
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such assessnment be conducted, before the effective date that
the stay is vacated for the injunction issued by the United
States District Court of the District of South Dakota,
Northern Division in Livestock Marketing Association et al. v.
USDA and Nebraska Cattlenen, Inc. et al., 207 F. Supp.2d 992,
of collection of the assessnent authorized by the Beef
Pronotion and Research Act, 7 U S.C. s. 2901, et seq., and the
Beef Order promul gated thereunder, or before the assessnent
aut hori zed by the Beef Pronotion and Research Act, 7 U S. C s.
2901, et seq., and the Beef Order pronul gated thereunder, is
ot herwi se repeal ed, stayed, or enjoined by the United States
Congress, by a court, or by other operation of |aw. Such date
shal | be deternined by the Florida Conmm ssioner of

Agricul ture.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
CS/SB 1770

The comittee substitute differs fromthe original bill by:
(1) applying a definition only to the term"collection agent”
when preV|ousI¥ the definition aPplled to the ternms "narket
agent," "market agency," "collection agent," and "collection
a ency"' (2) directly referencing that up to $1 on each head
of cattie may be assessed fromcattle producers an b¥
directly referenC|nﬂ that the council must conduct referenduns
on assessnents in the section that creates the Florida Beef
Counci |, Inc.; (3} addi ng a practicing order buKer to the
governi ng board of the council; (4) providing the specific
guestionS to be asked cattle producers in the referendum
requesting approval  of an assessnent and in any subsequent
referenduirts requesting that the assessnent be di scontinued;

5) renoving a provision that stated that any assessnent
deducti on was considered to be a bona fide expense for the
sell er as provided for under the tax | aws of the state; ;6)
reducing the interval, fromfive years to three years, of when
an asseSsnment referendum vote to discontinue an assessnent nay
be held; and (7) revising the effective date to add an
additional contingency that the commttee substitute's .
PFOVISIOHS may nof take effect until_ a stay is vacated in a

ederal court” case regardi ng the national beef checkoff

progr am

14
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