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CS for

Be It

SB 1788 First Engrossed

A bill to be entitled
An act relating to liens on real estate;
creating ch. 714, F.S., the "Real Estate Lien
Act"; providing definitions; specifying
conditions under which a broker is entitled to
alien on real estate; requiring a witten
instrument; requiring the recording of a notice
of lien; providing for the contents and service
of such notice; providing requirenments with
respect to installnment and future conm ssions,
| eases, sales of property before comm ssion is
due, and witten instrunents with transferees;
provi ding for enforcenment of the lien by
lawsuit; requiring witten demand to initiate
or file an answer to such lawsuit; providing
conditions for satisfaction or release of the
lien; providing for an alternative dispute
resol ution process; providing for assessnent of
costs, fees, and interest; declaring any waiver
of lien rights void; providing priority of
ot her recorded |liens, nortgages, and
encunbrances; providing for escrow of disputed
anounts; amending s. 475.42, F.S.; providing
that brokers may place liens on property as

provi ded by |aw, providing an effective date.

Enacted by the Legislature of the State of Florida:

Section 1. Chapter 714, Florida Statutes, consisting

of sections 714.001, 714.003, 714.005, 714.007, and 714.009,

is created to read
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1 714.001 Popular nanme.--This chapter nmay be referred to
2| by the popular nane the "Real Estate Lien Act."

3 714.003 Definitions.--As used in this chapter, the

4| term

5 (1) "Broker" has the sane neaning as in s. 475.01

6 (2) "Connmission" neans any conpensation or

7| consideration that may be due a broker licensed in this state
8| for services performed within the scope of the broker's

9| License.

10 (3) "Future conm ssion" neans any additiona

11| commission that may be due a broker as a result of future

12| actions, including, but not linited to, the exercise of an

13| option to expand the | eased premises, to renew or extend a

14| lease, or to purchase the property.

15 (4) "Real estate" has the same neaning as in s.

16| 475.01. For the purposes of ss. 714.001-714.009, the term

17 |"real estate" does not include honestead property.

18 (5) "Transferee" means a person purchasing or

19| otherwi se receiving any interest in real estate except a

20| subl essee or assignee of a |ease.

21 (6) "Transferor" means the person selling or otherw se
22| conveying any interest in real estate except a sublessor or
23| assignor of a |ease

24 714.005 Broker's lien.--

25 (1) WRITTEN | NSTRUMENT. - - A broker shall have a lien

26| upon real estate or any interest in that real estate which is
27| the subject of a purchase, |ease, or other conveyance to a

28| buyer or tenant of an interest in the real estate, in the

29| amount that the broker is due for |licensed services,

30| including, but not Ilimted to, brokerage fees, consulting

31| fees, and managenent fees, under a valid and enforceable
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witten instrunent signed by a transferor or the transferor's

duly authorized agent or by a prospective transferee or the

transferee's duly authorized agent. The lien shall be

avai l able to the broker naned in the signed instrunent, and

not to any enployee or independent contractor of the broker
(2) ENTITLEMENT OF BROKER TO LI EN. - -

(a) Alien under this chapter shall attach to the rea

estate or any interest in the real estate if the broker

© 00 N O 0o b~ W N B

1. Is entitled to a fee or conmi ssion under a witten

iy
o

instrunent signed in accordance with subsection (1): and

=
(=Y

2. Except as otherw se provided in subsections

12((4)-(7), records a notice of lien in the office of the clerk

13| of the circuit court of the county in which the property is

14| located prior to the actual conveyance or transfer of the rea

15| estate agai nst which the broker is claimng the |ien.

16 (b) The lien shall attach as of the date of the

17| recording of the notice of lien and shall not relate back to

18| the date of the witten instrunent.

19 (c) A broker shall not have the right under this act

20| to a lien for conmi ssion or other conpensation owed to that

21| broker pursuant to a subl ease or assignnent of |ease. The

22| provisions of this subsection do not |limt or otherw se affect

23| the clains _or defenses a broker or any other party may have on

24| any other basis, in law or in equity.

25 (3) CONTENTS OF NOTICE OF LIEN.--A notice of lien

26| shall state the nane of the claimant, the nane of the owner of

27| record of the real estate, a description of the property upon

28| which the lien is being clainmed, the anpunt for which the |lien

29| is clained, and the real estate |icense nunber of the broker

30| The notice of lien shall recite that the information contained

31| in the notice is true and accurate to the know edge of the
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1| signator. The notice of lien must be signed by the broker or a
2| person authorized to sign on behalf of the broker and nust be
3| notarized.

4 (4) COWM SSION DUE I N I NSTALLMENTS. - - Except as

5| otherwi se provided in subsections (5)-(7), when paynent to a
6| broker is due in installnents, a portion of which is due only
7| after the conveyance or transfer of the real estate, any

8| notice of lien for those paynents due after the conveyance or
9| transfer may be recorded at any tinme subsequent to the

10| conveyance or transfer of the real estate but not |later than
11| 90 days after the date the paynment is due. A notice of lien
12| recorded prior to conveyance or transfer of the real estate
13| claining all noneys due under an installnent paynent agreenent
14| or for future commissions as described in subsection (6) shal
15| be valid and enforceable only to the extent it pertains to

16| payments due fromthe transferee to the transferor after the
17| conveyance or transfer. As payments or partial paynents of

18| conmission are received, a broker shall provide partia

19| rel eases therefor, thereby reducing the anmount due the broker
20| under the broker's notice of |ien.
21 (5) LEASE OF REAL ESTATE.--1n the case of a lease, a
22| notice of lien nmust be recorded no later than 90 days after
23| the transferee takes possession of the | eased prenises.
24| However, if a transferor personally serves witten notice of
25| the intended execution of the |ease on a broker entitled to
26| claima lien, at least 10 days prior to the date of the
27| intended execution of the |lease, a notice of lien nust be
28| recorded before the date indicated in such notice for the
29| execution of the lease. The lien shall attach as of the date
30| of the recording of the notice of lien and shall not relate
31| back to the date of the witten instrunent.
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1 (6) FUTURE COMM SSION.--1f a broker may be due future
2| conmi ssions pursuant to a witten instrument signed by the

3| then transferor or transferee, the broker may record a notice
4| of lien at any tinme after execution of the |ease or other

5[ witten instrument which contains such option or options, but
6| may not record the notice of lien later than 90 days after the
7| event or occurrence on which the claimed future conmmi ssion

8| occurs. Notwithstandi ng subsection (10), an action to enforce
9 a lien under this subsection nmust be commenced within 2 years
10| after the occurrence or transaction on which the future

11| commi ssion is clained.

12 (7) REAL ESTATE SOLD BEFORE COVM SSION DUE.--1n the

13| event that the real estate is sold or otherw se conveyed prior
14| to the date on which either a future commi ssion or an unpaid
15| installnment of a commission is due, if the broker has recorded
16| a valid notice of lien prior to the sale or other conveyance
17| of the real estate, then the purchaser or transferee shall be
18| deenmed to have notice of and shall take title to the rea

19| estate subject to the lien. However, if a broker clainmng a
20| future commission fails to record a notice of lien for future
21| conmission prior to the recording of a deed conveying | ega
22| title to the real estate to the transferee, then such broker
23| may not claima lien on the real estate. The provisions of
24| this subsection do not linmit or otherwise affect clains or
25| defenses a broker or any other party nmay have on any other
26| basis, in lawor in equity.
27 (8) WRITTEN | NSTRUMENT W TH TRANSFEREE. --1f a
28| transferee has executed a witten instrunment in accordance
29| with subsection (1), then a lien shall attach to the
30| transferee's interest upon the transferee purchasing or
31| otherwi se accepting conveyance or transfer of the real estate
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1| and the recording of a notice of lien by the broker in the

2| office of the clerk of the circuit court of the county in

3| which the property is located, within 90 days after the

4| purchase or other conveyance or transfer to the transferee.
5| The lien shall attach as of the date of the recording of the
6| notice of lien and shall not relate back to the date of the
7| wwitten instrunent.

8 (9) SERVICE OF NOTICE OF LIEN.--A broker shall, within
9| 10 days after recording a notice of lien, personally deliver
10| or mail, by registered or certified mail, a copy of the notice
11| of lien to the owner of record of the real estate or the duly
12| authorized agent of the owner of record at the address of the
13| owner of record as stated in the witten instrument on which
14| the claimfor lien is based or, if no such address is given,
15| to the address of the property on which the claimof lienis
16| based. Mailing of the copy of the notice of lien is effective
17| when deposited in the United States mail with postage prepaid.

18| A broker's lien on real estate shall be unenforceable if

19| delivery or mailing of the copy of notice of lien does not

20| occur within the tine period and in the manner required by

21| this subsection.

22 (10) LAWSUIT TO ENFORCE LIEN. - -

23 (a) A broker may bring suit to enforce alien on rea
24| estate in the circuit court in the county in which the

25| property is located by filing a conplaint and sworn affidavit
26| that the notice of lien has been recorded.

27 (b) A broker claiming alien on real estate shall

28| within 2 years after recording the notice of lien, commence
29| proceedings by filing a conplaint. Failure to commence

30| proceedings within 2 years after recording the notice of lien
31| shall extinguish the lien. No subsequent notice of lien may be
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1| given for the same claim nor may that claimbe asserted in

2| any proceedings under this chapter

3 (c) A broker claimng alien on real estate based upon

4| an option or other right to purchase or |ease shall, within 2

5| years after the conveyance or transfer of the real estate

6| under the exercise of the option to purchase or |ease,

7| comrence proceedings by filing a conplaint. Failure to

8| commence proceedings within this time period shall extinguish

9| the lien. No subsequent notice of lien may be given for the
10| same claim nor may that claimbe asserted in any proceedings
11| under this chapter
12 (d) A conplaint under this section shall contain a
13| brief statenment of the contract or instrunment on which the
14| lien is based as well as its effective date, a description of
15| the services perforned, the ampunt due and unpaid, a
16| description of the property that is subject to the lien, and
17| other facts necessary for a full understanding of the rights
18| of the parties. The plaintiff shall make all interested
19| parties of whose interest the plaintiff is notified or has
20| know edge defendants to the action and shall issue sumons and
21| provide service as in other civil actions filed in this state.
22| When any defendant resides or has gone out of the state, or on
23| inquiry cannot be found, or is concealed within the state so
24| that process cannot be served on the defendant, the plaintiff
25| shall cause a notice to be given to the defendant or cause a
26| copy of the conplaint to be served on the defendant in the
27| manner and on the sanme conditions as in other civil actions
28| filed in this state. Failure of the plaintiff to provide
29| proper sunmons or notice to the defendant as required by this
30| paragraph shall be grounds for judgnent against the plaintiff
31| and in favor of the defendant with prejudice. Al liens
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1| claimed under this chapter shall be foreclosed in the manner
2| of foreclosing a nortgage under the provisions of chapter 702.
3 (11) DEMAND TO I NITIATE OR FILE ANSWER TO

4 LAWBUIT. - -Upon witten demand of the owner of record or a

5| Lienee of the real estate, or a duly authorized agent of the
6| owner or |lienee, served on the broker claining the lien to

7| require suit to be comrenced to enforce the lien or an answer
8| to be filed in a pending suit to enforce the lien, the suit

9| nust be commenced or the answer filed within 30 days

10| thereafter or the lien shall be extinquished. Service of such
11| witten demand may be made by registered or certified mmil,
12| return receipt requested, or by personal service.

13 (12) SATI SFACTION OR RELEASE OF LIEN.--

14 (a) Whenever a notice of lien on real estate has been
15| recorded with the clerk of the circuit court and the clained
16| commi ssion has been paid to a broker claining a lien on the
17| property, or when there is a failure to initiate a suit to

18| enforce the lien within the tinme period provided by this

19| section, the broker shall acknow edge satisfaction or rel ease
20| of the lien in witing, upon witten demand of the owner of
21| the real estate, within 5 days after paynent of the anount

22| clainmed or within 5 days after expiration of the tine period
23| in which the conplaint to initiate the |awsuit was to be

24| filed.

25 (b) Whenever a notice of lien on real estate has been
26| recorded with the clerk of the circuit court and a condition
27| occurs that would preclude a broker fromreceiving

28| conpensation under the terms of the witten agreenent on which
29| the lien is based, the broker shall provide to the owner of
30| record, within 10 days following witten demand by the owner
31| of record, a witten release or satisfaction of the lien
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(13) ALTERNATIVE DI SPUTE RESOLUTION. --1f the broker

and the party or parties fromwhomthe conmi ssion is clained

agree to alternative dispute resolution, the claimshall be

heard and resolved in the forumon which these parties have

agreed. The court before which the action to enforce the lien

is brought shall retain jurisdiction to enter judgnent on the

award or _other result nmade or reached in alternative dispute

resolution on all parties to the action to enforce the lien

The broker's notice of lien shall remnin of record and the

action to enforce the lien shall be stayed during the pendency

of the alternative dispute resolution process.
(14) ASSESSMENT OF COSTS, FEES, AND | NTEREST. - - The

cost of proceedi ngs brought under this section, including

reasonabl e attorney's fees, costs, and prejudgment interest

due to the prevailing party, shall be borne by the

nonprevailing party or parties. Wien nore than one party is

responsible for costs, fees, and prejudgnent interest, the

costs, fees, and prejudgnent interest shall be equitably

apportioned by the court or alternative dispute resolution

tri bunal anpng the responsible parties.

(15) WAIVER OF LIEN RIGHTS VO D. - - Except for a

satisfaction or release of lien provided in consideration of

paynent of the fee or commi ssion clainmed by a broker or other

consi deration acceptable to broker or pursuant to subsection

(12), any waiver of a broker's right to a lien on real estate

under _this section and any other waiver or release of such a

lien is void.

714.007 Priority of other recorded |iens, nortgages,

and encunbrances.--Valid prior recorded |liens, nortgages, and

ot her encunbrances shall have priority over a broker's lien

9

CODI NG Wbrds strieken are del etions; words underlined are additions.




CS for SB 1788 First Engrossed

1| under this chapter. Such prior recorded liens, nortgages, and
2| encunbrances shall include, without linitation

3 (1) Any valid nechanic's lien claimthat is recorded

4| subsequent to the broker's notice of lien but which relates

5| back to a date prior to the recording date of the broker's

6| notice of lien.

7 (2) Prior recorded liens securing revolving credit and
8| future advances of construction |oans.

9 714.009 Escrow of disputed ampunts.--Except as

10| otherwise provided in this chapter, whenever a notice of lien
11| on real estate has been filed with the clerk of the circuit

12| court that would prevent the closing of a transaction or

13| conveyance, an escrow account shall be established fromthe

14| proceeds fromthe transaction or conveyance, or other

15| collateral or security in an anpunt sufficient to rel ease the
16| lien. The requirenent to establish an escrow account as

17| provided in this section shall not be cause for any party to
18| refuse to close the transacti on or conveyance. The npneys or
19| other collateral or security required to be held in escrow
20| under this section shall be held until the rights of the
21| parties to the escrowed nobneys or other collateral or security
22| have been determined by witten agreenent of the parties, by a
23| court of law, or by any other process that may be agreed to by
24| the parties for resolution of their dispute. Upon the escrow
25| of funds or other collateral or security in the anpunt clained
26| in the lien, the lien and notice of lien shall be
27| automatically dissolved. Upon release of the lien by the
28| broker, the broker shall be deemed to have an equitable lien
29| on the escrow funds or other collateral or security, pending a
30| resolution of the broker's claim and the escrow shall not be
31| released until a resolution is reached and agreed to by al
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necessary parties or ordered by a court. The parties are not

required to follow the escrow procedure in this section if

alternative procedures that wuld allow the transaction to

close are available and are acceptable to the transferee in

the transaction. |If the proceeds fromthe transaction are

insufficient to release all |liens clained against the rea

estate, including the broker's lien, then the parties are not

required to follow the escrow procedure in this section

Section 2. Paragraph (j) of subsection (1) of section
475.42, Florida Statutes, is anended to read:

475.42 Violations and penalties.--

(1) VIOLATIONS. - -

(j) A broker or sales associate may not place, or
cause to be placed, upon the public records of any county, any
contract, assignnent, deed, will, nortgage, affidavit, or
other witing which purports to affect the title of, or
encunber, any real property if the same is known to her or him
to be false, void, or not authorized to be placed of record,
or not executed in the formentitling it to be recorded, or
t he execution or recordi ng whereof has not been authorized by
the owner of the property, maliciously or for the purpose of
collecting a conm ssion, or to coerce the paynent of noney to
the broker or sales associate or other person, or for any
unl awf ul purpose. However, nothing in this paragraph shall be
construed to prohibit a broker or a sales associate from
recording a judgnment rendered by a court of this state or to
prohibit a broker fromplacing a lien on a property where
expressly permtted by contractual agreement or otherw se
al |l oned by | aw.

Section 3. This act shall take effect July 1, 2004.
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