F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1899, Engrossed 2 2004 Legislature
A bill to be entitled

An act relating to construction defects; anending s.
558.001, F.S.; revising legislative findings and

decl arati ons; anmending s. 558.002, F.S.; revising
definitions; anmending s. 558.003, F.S.; providing

requi rements for filing actions alleging construction
defects; requiring abatenent, upon tinely notion, of
certain actions filed that do not conply with certain
requi rements; anending s. 558.004, F.S.; revising

requi renments, procedures, criteria, and limtations in
provisions relating to notice and opportunity to repair
construction defects in certain structures; providing
requi renents and procedures for making, accepting, or
rejecting settlenment offers; providing for consequences of
certain actions relating to settlenent offers; specifying
| egal obligation to nake certain repairs or nonetary
paynents under certain circunstances; providing a nutua
duty to exchange certain discoverabl e evidence; providing
requi renents and limtations; amending s. 558.005, F.S.;
revising certain contract content provisions; providing a
notice form providing application; providing

severability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 558.001, Florida Statutes, is anended
to read:
558. 001 Legislative findings and decl aration.--The

Legislature finds that it is beneficial to have an alternative
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net hod to resol ve construction disputes that woul d reduce the

need for litigation as well as protect the rights of honmeowners.

An effective alternative dispute resolution nechanismin certain
construction defect matters should involve the claimant filing a
notice of claimwth the contractor, subcontractor, supplier, or
design professional that the claimant asserts is responsible for
the defect, and should provide the contractor, subcontractor,
supplier, or design professional with an opportunity to resolve
the claimw thout resort to further |egal process.

Section 2. Section 558.002, Florida Statutes, is anmended
to read:

558.002 Definitions.--As used in this chapter aet, the
term

(1) "Action" means any civil action or arbitration
proceedi ng for damages or indemity asserting a claimfor damge
to or loss of a dwelling or personal property caused by an
al | eged construction defect, but does not include any

adm nistrative action or any civil action or arbitration

proceedi ng asserting a claimfor alleged personal injuries
arising out of an alleged construction defect.

(2) "Association" has the same neaning as in s.

718.103(2), s. 719.103(2), s. 720.301(7), or s. 723.025.

(3) "daimant" neans a honmeowner, including a subsequent
pur chaser —tenants— or associ ation, who asserts a claimfor
damages agai nst a contractor, subcontractor, supplier, or design
pr of essi onal concerning a construction defect or a subsequent

owner who asserts a claimfor indemification for such danages

The term does not include a contractor, subcontractor, supplier,

or desi gn professional
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(4) "Construction defect"” neans a deficiency in, or a

deficiency arising out of, the design, specifications,
surveyi ng, planning, supervision, observation of construction,

or construction, repair, alteration, or renodeling of a

dwel | ing, any appurtenance to the dwelling, or the real property

to which the dwelling or appurtenance is affixed resulting from

(a) Defective material, products, or conponents used in
the construction or renodeling;
(b) A violation of the applicable codes in effect at the

time of construction or renodeling which gives rise to a cause

of action pursuant to s. 553. 84;

(c) A failure of the design of a dwelling to neet the
applicabl e professional standards of care at the tinme of
gover nment al approval ; or

(d) A failure to construct or renodel a dwelling in
accordance with accepted trade standards for good and
wor kmanl i ke construction at the tinme of construction.

(5) "Contractor"” nmeans any person, as defined in s. 1.01,

organizatioen that is legally engaged in the business of
desi gni ng, devel opi ng, constructing, manufacturing, repairing

selHng, or renodeling dwellings or attachnents thereto.
(6) "Design professional™ neans a person, as defined in s.

1.01, licensed in this state as an architect, interior designer,
| andscape architect, engineer, or surveyor.
(7) "Dwelling” means a single-famly house, nmanufactured

or nodul ar hone, duplex, triplex, quadruplex, or other

multifamly unit in a nultifamly residential building designed

for residential use in which title to each individual unit is
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transferred to the owner under a condom ni um or cooperative

system and i ncl udes conmon areas and i nprovenments that are owned
or mai ntained by an association or by nenbers of an associati on,
and al so includes the systens, other conponents, and

i nprovenents, and other structures or facilities, including, but

not limted to, recreational structures or facilities, that are

appurtenant to and | ocated on the real property on which the

house, duplex, triplex, quadruplex, or other nmultifamly unit is

| ocated, but are not necessarily part of the structure at the

time of conpletion of construction.

(8) "Service" neans personal—service—or delivery by

certified mail, return recei pt requested, to the | ast known

address of the addressee.

(9) "Subcontractor" means a person, as defined in s. 1.01,

who is a contractor who perforns | abor and supplies materi al

worlk on behal f of another contractor in the construction or
renodel i ng of a dwelling.

(10) "Supplier" neans a person, as defined in s. 1.01, who

provi des only materials, equipnment, or other supplies for the
construction or renodeling of a dwelling.

Section 3. Section 558.003, Florida Statutes, is amended
to read:

558. 003 Action; conpliance abaterent.--H- A clai mant may

not file files an action subject to this chapter wthout first

conplying with the requirenments of this chapter. If a claimant

files an action alleging a construction defect wi thout first

conplying wwth the requirenents of this chapter aet, on tinely

notion by a party to the action the court shall abate the
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action, w thout prejudice, and the action nay not proceed until

the clai mant has conplied with such requirenents.
Section 4. Section 558.004, Florida Statutes, is amended
to read:
558.004 Notice and opportunity to repair. --
(1) In actions brought alleging a agai-hst—a—contractor -
I ’ Lier. losi : . | | I

aleged construction defect, the claimant shall, at | east re

later—than 60 days before filing an action involving a single-

fam |y home, an association representing 20 or fewer residenti al

parcel s, a nmanufactured or nodul ar hone, a duplex, a triplex, or

a quadruplex, or at |east 120 days before filing an action

i nvol vi ng an associ ation representing nore than 20 residenti al

parcel owners, serve witten notice of claimon the contractor,

subcontractor, supplier, or design professional, as applicable,

whi ch notice shall refer to this chapter. If the construction

defect claimarises fromwork perforned under a contract, the

written notice of claimnust be served on the person with whom

the clai mant contracted. The notice of clai mnust describe the

claimin reasonable detail sufficient to determ ne the genera

nature of each alleged construction defect and a description of

the damage or loss resulting fromthe defect, if known. The

cl ai mant shall endeavor to serve the notice of claimwthin 15
days after discovery of an alleged defect, but the failure to
serve notice of claimwthin 15 days does not bar the filing of

an action, subject to s. 558.003. This subsection does not

preclude a claimant fromfiling an action sooner than 60 days,

or 120 days as applicable, after service of witten notice as

expressly provided in subsection (6), subsection (7), or
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subsection (8).

(2) Wthin 30 5-business days after receipt serviece of the

noti ce of cl ai m—thecontractor—subcontractor—supptier—or
desi-gn—professional—may—inspect involving a single-famly hone,

an associ ation representing 20 or fewer residential parcels, a

manuf act ured or nodul ar hone, a duplex, a triplex, or a

quadrupl ex, or within 50 days after receipt of the notice of

claiminvol ving an associ ati on representing nore than 20

residential parcels, the person receiving the notice of claim

under subsection (1) is entitled to performa reasonable

i nspection of the dwelling or of each unit subject to the claim

to assess each alleged construction defect. An association's

right to access property for either maintenance or repair

i ncludes the authority to grant access for the inspection. The

cl ai mant shall provide the person receiving the notice under
subsection (1) and such person’s eceontractor—subcontractor—

suppti-er—or—design—professional—andits contractors or agents

reasonabl e access to the dwelling during normal working hours to

i nspect the dwelling to determ ne the nature and cause of each
al  eged construction defect and the nature and extent of any
repairs or replacenents necessary to remedy each defect. The

person receiving notice under subsection (1) shall reasonably

coordinate the timng and manner of any and all inspections with

the clainmant to mininize the nunber of inspections. The

i nspection may include destructive testing by nutual agreenent

under the foll owi ng reasonable terns and conditions:

(a) If the person receiving notice under subsection (1)

determ nes that destructive testing is necessary to determ ne

the nature and cause of the all eged defects, such person shal
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notify the claimant in witing.

(b) The notice shall describe the destructive testing to

be perforned, the person selected to do the testing, the

estinated antici pated danage and repairs to the dwelling

resulting fromthe testing, the estimted anount of tine

necessary for the testing and to conplete the repairs, and the

financial responsibility offered for covering the costs of

repairs.
(c) If the clainant pronptly objects to the person

sel ected to performthe destructive testing, the person

recei ving notice under subsection (1) shall provide the

clainant with a list of three qualified persons fromwhich the

cl ai mant may sel ect one such person to performthe testing. The

person selected to performthe testing shall operate as an

agent or subcontractor of the person receiving notice under

subsection (1) and shall conmunicate with, subnmt any reports

to and be solely responsible to the person receiving noti ce.

(d) The testing shall be done at a nutually agreeabl e

_%

(e) The claimant or a representative of the clai mant may

be present to observe the destructive testing.

(f) The destructive testing shall not render the

dwel I'i ng uni nhabi t abl e.

In the event the clainant fails or refuses to agree to

destructive testing, the clainmant shall have no claimfor

danmages whi ch coul d have been avoided or nmtigated had

destructive testing been all owed when requested and had a

feasi bl e renedy been pronptly inpl enented. —PrHorteo
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: I , Y hod

(3) Wthin 10 days after recei pt serviece of the notice of

claiminvolving a single-famly hone, an associ ati on

representing 20 or fewer residential parcels, a nanufactured or

nodul ar hone, a duplex, a triplex, or a quadruplex, or within 30

days after receipt of the notice of claiminvolving an

associ ation representing nore than 20 residential parcels, the

person receiving the notice under subsection (1) nmay contractor—
subcontractor—supplier—and-design-professional—nust forward a

copy of the notice of claimto each contractor, subcontractor,

supplier, or design professional whomit reasonably believes is
responsi bl e for each defect specified in the notice of claimand
shall note the specific defect for which it believes the

particul ar contractor, subcontractor, supplier, or design

prof essional is responsible. Each such contractor,

subcontractor, supplier, and design professional may inspect the

dwel i ng as provided in subsection (2) wthin5-business—days
: o C o
(4) Wthin 15 5-business days after receiving a copy of

the notice of claimpursuant to subsection (3) involving a

single-famly honme, an association representing 20 or fewer

residential parcels, a manufactured or nodul ar hone, a duplex, a
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triplex, or a quadruplex, or within 30 days after recei pt of the

copy of the notice of claiminvolving an associ ation

representing nore than 20 residential parcels, the contractor,

subcontractor, supplier, or design professional nust serve a
witten response to the person eentractor—subecontractor—
suppt-er—or—desi-gh—professional who forwarded served a copy of
the notice of claim The witten response shall include a
report, if any, of the scope of any inspection of the dwelling,
the findings and results of the inspection, a statenent of

whet her the contractor, subcontractor, supplier, or design

professional is willing to make repairs to the dwelling or

whet her such he—eor—shedisputes—the claimis disputed, a
description of any repairs they are he—oershe+s wlling to nake

to remedy the all eged construction defect, and a tinmetable for
t he conpl etion of such repairs.
(5 Wthin 45 25 days after receiving the notice of claim

involving a single-famly honme, an association representing 20

or fewer residential parcels, a manufactured or nodul ar hone, a

duplex, a triplex, or a quadruplex, or within 75 days after

receipt of a copy of the notice of claiminvolving an

associ ation representing nore than 20 residential parcels, the
person who received notice under subsection (1) each-contractor

subcontractor—supplier—or—design-professional nust serve a

witten response to the clainmant. The response shall be served

to the attention of the person who signed the notice of claim

unl ess otherw se designated in the notice of claim The witten

response must provide:

(a) Awitten offer to remedy the alleged construction

defect at no cost to the claimant, ineluding—a—+report—of—the
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Y Con—the findi I | Y
Fhspeetion- a detailed description of the proposed repairs
necessary to renedy the defect, and a tinetable for the
conpl etion of such repairs;

(b) A witten offer to conprom se and settle the claimby

nmonetary paynment, that will not obligate the person's insurer,
and a tinetable for nmaki ng paynent te—-bepaid—wthin—30—days
: I L ai , Y fer: of

(c) Awitten offer to conpronise and settle the claimby

a conbination of repairs and nonetary paynent, that wll not

obligate the person's insurer, that includes a detailed

description of the proposed repairs and a tinetable for the

conpl etion of such repairs and maki ng paynent;
(d)fe> A witten statement that the person eentractor—
subcontractor—supphbier—or—designprofessional disputes the

claimand will not remedy the defect or conprom se and settle

the claim or—

(e) A witten statenent that a nonetary paynent, incl uding

i nsurance proceeds, if any, will be determ ned by the person's

insurer within 30 days after notification to the insurer by

nmeans of forwarding the claim which notification shall occur at

the sane tine the clainant is notified of this settl enent

option, which the clainant can accept or reject. A witten

statenent under this paragraph may al so i ncl ude an of fer under

paragraph (c), but such offer shall be contingent upon the

clai rant al so accepting the deternination of the insurer whet her

to nake any nonetary paynent, in addition thereto. |If the

insurer for the person receiving the claimnmakes no response

within the 30 days follow ng notification, then the cl ai nant
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shall be deened to have net all conditions precedent to

conmenci ng an acti on.

(6)AH |If the person receiving a notice of claimpursuant

to subsection (1) eentractor—subecontractor—supplier—or—design
professional disputes the claimand will neither renedy the

def ect nor conpronise and settle the claim or does not respond

to the claimant's notice of claimwithin the tinme provided in
subsection (5), the claimnt may, wthout further notice,
proceed with an action agai nst that person the—econtractor -
subcontractor—suppbier—ordesign-professional for the claim

described in the notice of claim Nothing in this chapter shal

be construed to preclude a partial settlenent or conprom se of

the claimas agreed to by the parties and, in that event, the

claimant may, without further notice, proceed with an action on

t he unresol ved portions of the claim

(7)68)> A claimant who receives rejeets a tinely settl enent
of fer nust accept or reject the offer made by serving the

serve witten notice of such acceptance or rejection on the

person nmeking the offer ecentractor—subecontractor—supptier—or
desi-gn—professional within i5—days—or 45 days fer—an
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association— after receiving service—of the settlement offer. If

a claimant initiates an action without first accepting or

rejecting the offer, the court shall abate the action upon

tinely notion until the claimant conplies with this subsection.
I Lai , . . . I | ¥ )

(8)9)y If the claimant tinely and properly accepts the

offer to repair an all eged construction defect, the cl ai mant

shall provide the offeror and the offeror's agents reasonabl e

access to the claimant's dwel li ng during nornal working hours to

performthe repair by the agreed-upon tinetable as stated in the

offer. If the offeror ef—a—contractor—subcontractor—suppH-er-
or—desigh—professional—and-the contractor—subecontractor—
supptier—or—desigh—professional does not nmake the paynent or

repair the defect within the agreed tinme and in the agreed

manner, except for reasonabl e del ays beyond the control of the

offeror, including, but not limted to, weather conditions,

delivery of naterials, claimant's actions, or issuance of any

required permts, the claimant may, w thout further notice,

proceed with an action against the offeror based upon

the claimin the notice of claim |If the offeror a—clairmant

suppt-er—or—desigh—professional makes paynent or repairs the

defect within the agreed tine and in the agreed manner, the
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claimant is barred fromproceeding with an acti on agaihRst—the

contractor—subcontractor—supplier—or desigh-professional for

the claimdescribed in the notice of claimor as otherw se

provided in the accepted settl enent offer.

This section does not prohibit or imt the claimnt from making

any necessary energency repairs to the dwelling as are required

to protect the health, safety, and welfare of the claimant. In

addi tion, any the offer or failure to offer pursuant to

subsection (5) ef—a—contractor—subcontractor—suppler—or
desigh—professional to renedy an all eged construction defect or

to conprom se and settle the claimby nonetary paynent does not

constitute an adm ssion of liability with respect to the defect

and is not adm ssible in an action brought under this chapter.
(10) 22y Aclaimant's mailing of the witten notice of

cl ai m under subsection (1) tolls the applicable statute of

limtations relating to any person covered by this chapter and

any bond surety until the |ater of:

(a) N nety Sixty days, or 120 days, as applicable, after
recei pt of the contractor,—subcontractor—supplier,—or—design
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prof-essional—receives the notice of claimpursuant to subsection
(1); or

(b) Thirty days after the end of the repair period or

paynent period stated in the offer, if the clainant has accepted

the offer. By stipulation of the parties, the period may be
extended and the statute of [imtations is tolled during the
ext ensi on.

(11) (33> The procedures in this chapter seetien apply to
each all eged construction defect. However, a clai mant nay

include multiple defects in one notice of claim The initial

list of construction defects may be anended by the clainant to

identify additional or new construction defects as they becone

known to the claimnt. The court shall allow the action to

proceed to trial only as to all eged constructi on defects that

were noticed and for which the clainant has conplied with this

chapter and as to construction defects reasonably related to, or

caused by, the construction defects previously noticed. Nothing

in this subsection shall preclude subsequent or further actions.
(12) (24 This chapter does Seetionrs—558-001-558-003ef
this—aet—do not:
(a) Bar or Iimt any rights, including the right of

specific performance to the extent such right woul d be avail abl e
in the absence of this act, any causes of action, or any
theories on which liability may be based, except as specifically
provided in this chapter aet;

(b) Bar or limt any defense, or create any new def ense,
except as specifically provided in this chapter aet; or

(c) Create any new rights, causes of action, or theories
on which liability my be based.
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(13) Nothing in this section shall relieve the person

recei ving notice of claimunder subsection (1) from conplying

with all contractual provisions of any liability insurance

policy as a condition precedent to coverage for any clai munder

this section. However, notw thstandi ng the foregoing or any

contractual provision, the providing of a copy of such notice to

the person's insurer, if applicable, shall not constitute a

claimfor insurance purposes. Nothing in this section shall be

construed to inpair technical notice provisions or requirenents

of the liability policy or alter, anend, or change exi sting

Florida lawrelating to rights between i nsureds and i nsurers

except as otherw se specifically provided herein.
(14) (35) To the extent that an arbitration clause in a

contract for the sale, design, construction, or renodeling of a
dwel ling conflicts with this section, this section shal
control.

(15) Upon request, the claimant and the person receiving

noti ce pursuant to subsection (1) shall have a nutual duty to

exchange all avail abl e di scoverabl e evidence relating to the

construction defects, including, but not limted to, expert

reports, photographs, information received pursuant to

subsection (4), and videotapes, if any. In the event of

subsequent l|itigation, any party who failed to provide such

evi dence shall be subject to such sanctions as the court nay

i npose for a discovery violation. Expert reports exchanged

bet ween the parties nay not be used in any subsequent litigation

for any purpose, unless the expert, or a person affiliated with

the expert, testifies as a witness or the report is used or
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relied upon by an expert who testifies on behalf of the party

for whom the report was prepared.
Section 5. Section 558.005, Florida Statutes, is anended

to read:
558. 005 Contract ef—saler- provisions; application.--

(1) Except as otherw se provided in subsections (3) and

(4), the provisions of this chapter shall control every contract

for the design, construction, or renodeling of a dwelling

entered into on or after July 1, 2004, which contains the notice

as set forth in subsection (2) and is conspicuously set forth in
capitalized | etters Upen—enteringinto—a—contract—forthe-sale-

(2) The notice required by subsection (1) nmust be in

substantially the follow ng form

CHAPTER 558 NOTI CE OF CLAIM
CHAPTER 558, FLORI DA STATUTES AW CONTAI NS | MPORTANT

REQUI REMENTS YOU MUST FOLLOW BEFORE YOU MAY BRI NG ANY LEGAL

FOR
AN ALLEGED CONSTRUCTI ON DEFECT I'N YOUR HOMVE. SI XTY DAYS BEFORE
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YOU BRI NG ANY LEGAL ACTI ON HHLEEYOUJR-LAWSULT, YOU MUST DELI VER

TO THE OTHER PARTY TO TH S CONTRACT CONFRAGCFOR—SUBCONFFRAGCTIOR-
SUPPLIER—OR-DPESHAN-PROFESSIONAE A VWRI TTEN NOTI CE REFERRI NG TO
CHAPTER 558 OF ANY CONSTRUCTI ON CONDI TI ONS YOU ALLEGE ARE
DEFECTI VE AND PROVI DE SUCH PERSON ¥OUR-CONFRAGCTFOR-AND-ANY

S THE
OPPORTUNI TY TO | NSPECT THE ALLEGED CONSTRUCTI ON DEFECTS AND TO
CONSI DER_MAKI NG MAKE AN OFFER TO REPAI R OR PAY FOR THE ALLEGED
CONSTRUCTI ON DEFECTS. YOU ARE NOT OBLI GATED TO ACCEPT ANY OFFER
VWH CH MAY BE MADE
SUPPLIERS,—OR-DESHGN-PROFESSIONALS.  THERE ARE STRI CT DEADLI NES
AND PRCCEDURES UNDER THI S FLORI DA LAW VWH CH MUST BE MET AND
FOLLOWED TO PROTECT YOUR | NTERESTS.

(3) After receipt of the initial notice of claim a

cl ai mant and the person receiving notice under s. 558.004(1)

may, by witten nutual agreenent, alter the procedure for the

notice of claimprocess described in this chapter.

(4) This chapter applies to all actions accruing on or

after July 1, 2004, and all actions conmenced on or after such

date, regardl ess of the date of sale, issuance of a certificate

of occupancy or its equivalent, or substantial conpletion of the

dwel i ng. Notwi thstanding the notice requirenents of this

section for contracts entered into on or after July 1, 2004,

this chapter applies to all actions accruing before July 1,

2004, but not yet commenced as of July 1, 2004, and failure to

i nclude the notice requirenents of this section in a contract

entered into prior to July 1, 2004, does not operate to bar the

procedures of this chapter fromapplying to all such actions.
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Section 6. If any provision of this act or the application

t hereof to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of
this act which can be given effect without the invalid provision

or application, and to this end the provisions of this act are

decl ared severabl e.
Section 7. This act shall take effect July 1, 2004.
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