Florida Senate - 2004 SB 2026
By Senator Pruitt

28-1260- 04 See HB 851
1 A bill to be entitled
2 An act relating to regul ation of professions
3 under the Departnent of Business and
4 Pr of essi onal Regul ation; anmending s. 455.32
5 F.S.; revising the Managenent Privatization
6 Act; providing definitions; authorizing the
7 departnent, pursuant to board, conm ssion, or
8 council request, to establish and contract with
9 a nonprofit corporation to perform support
10 services specified pursuant to contract for the
11 appl i cabl e profession; providing corporation
12 organi zation, powers, duties, and staff;
13 aut hori zi ng per diem and rei nbursenent for
14 travel expenses; requiring adherence to the
15 code of ethics for public officers and
16 enpl oyees; providing sovereign i munity;
17 providing for corporation boards of directors
18 and for executive director liaisons; providing
19 contract requirenents; establishing financing,
20 reporting, recordkeeping, and audit
21 requi renents; providing for quarterly
22 assessnment and annual certification of contract
23 conpliance; providing requirenents in the event
24 any provision of the section is held
25 unconstitutional; amending s. 455.2177, F.S.
26 revising requirenents for the nonitoring of
27 conti nui ng educati on conpliance; renoving
28 provisions relating to privatization and
29 di spute resolution; revising penalties for
30 failure to conply with continuing education
31 requi rements; revising requirenents for waiver
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1 of such nonitoring; providing rul emaki ng

2 authority; anmending s. 455.2178, F.S.; revising
3 reporting requirenents for continuing education
4 providers; renoving provisions relating to

5 private vendors; revising penalties for

6 nonconpl i ant conti nui ng educati on providers;

7 providing for conduct of investigations and

8 prosecutions of nonconpliant continuing

9 educati on providers; providing rul emaki ng

10 authority; anmending s. 455.2179, F.S.; revising
11 conti nui ng education provider and course

12 approval procedures; revising penalties for

13 failing to teach approved course content;

14 providing for conduct of investigations and

15 prosecutions of nonconpliant continuing

16 educati on providers; providing rul emaki ng

17 authority; anmending s. 455.2281, F.S., relating
18 to unlicensed activities; renoving a

19 cross-reference to conform anending s.

20 481. 205, F.S., relating to the Board of

21 Architecture and Interior Design; renpving a

22 cross-reference to conform providing an

23 ef fective date.

24

25| Be It Enacted by the Legislature of the State of Florida:
26

27 Section 1. Section 455.32, Florida Statutes, is
28 | anended to read:

29 (Substantial rewording of section. See

30 s. 455.32, F.S., for present text.)

31 455,32 Managenent Privatization Act.--
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(1) This section shall be known by the popul ar nane

t he "Managenent Privatization Act."

(2) The purpose of this section is to create a node

for public-private partnerships for the regul ati on of

Florida's professionals that will ensure a consistent,

ef fective application of regulatory provisions and appropriate

budgetary oversight to achieve the nost efficient use of

public funds. Nonprofit corporations may be established

pursuant to this section to provide adninistrative,

i nvestigative, and prosecutorial services to any board created

within the departnent pursuant to chapter 20 in accordance

with the provisions of this chapter and the applicable

practice act. No additional entities nay be created for these

pur poses.
(3) As used in this section, the term

(a) "Board" neans any board, commi ssion, or counci

created within the departnent pursuant to chapter 20.

(b) "Corporation" nmeans any nonprofit corporation with

whi ch the departnment contracts pursuant to subsection (14).

(c) "Departnent" neans the Departnent of Business and

Pr of essi onal Regul ati on.

(d) "Executive director" neans an enpl oyee of the

departnment who serves as a liaison between the departnent, the

board, and the corporation and is responsi ble for ensuring

that the police powers of the state are not exercised by the

corporation, while also serving as the contract nonitor

(e) "Performance standards and neasurabl e out cones"

shall include, but not be limted to, tineliness and

gualitative criteria for the activities specified in paragraph

(6) (0).

3
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1 (f) "Secretary" neans the Secretary of Business and

2 | Professional Regul ation

3 (4) Based upon the request of any board, the

4 | departnent is authorized to establish and contract with a

5] nonprofit corporation to provide adm nistrative,

6 | investigative, and prosecutorial services to that board, in

7 | accordance with the provisions of this chapter and the

8 | applicable practice act and as specified in a contract between
9| the departnment and the corporation. The privatization request
10 | nust contain a needs assessnent and financial feasibility

11 | study. The needs assessnent nust contain specific performance
12 | standards and neasurabl e outcones and an eval uation of the

13 | departnent's current and projected performance in regard to
14 | those standards. The feasibility study nmust include the

15| financial status of the board for the current fiscal year and
16 | the next 2 fiscal years. A financial nopdel for the corporation
17 | nust al so be devel oped which includes projected costs and

18 | expenses for the first 2 years of operation

19 (5) Any such corporation may hire staff as necessary
20| to carry out its functions. Such staff are not public
21 | enpl oyees for the purposes of chapter 110 or chapter 112,
22 | except that the board of directors and the enpl oyees of the
23 | corporation are subject to the provisions of s. 112. 061 and
24 | part |1l of chapter 112. The provisions of s. 768.28 apply to
25 | each such corporation, which is deened to be a corporation
26 | primarily acting as an instrunentality of the state, but which
271 is not an agency within the neaning of s. 20.03(11).
28 (6) Each corporation created to performthe functions
29 | provided in this section shall:
30 (a) Be a Florida corporation not for profit,
31| i ncorporated under the provisions of chapter 617.
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(b) Provide adninistrative, investigative, and

prosecutorial services to the board in accordance with the

provisions of this chapter, the applicable practice act, and

the contract required by this section

(c) Receive, hold, and adm nister property and nake

only prudent expenditures directly related to the

responsibilities of the applicable board and in accordance

with the contract required by this section.

(d) Be approved by the departnment to operate for the

benefit of the board and in the best interest of the state.

(e) Operate under a fiscal year that begins on July 1

of each year and ends on June 30 of the foll ow ng year

(f) Be funded through appropriations allocated to the

regul ation of the rel evant profession fromthe Professiona

Regul ati on Trust Fund pursuant to s. 455.219.

(g) Have a five-nenber board of directors, three of

whom are to be appoi nted by the applicable board and nust be

|icensees regul ated by that board and two of whomare to be

appoi nted by the secretary and are | aypersons not regul ated by

that board. Initially, one nmenber shall be appointed for 2

years, two nenbers shall be appointed for 3 years, and two

nenbers shall be appointed for 4 years. One | ayperson shall be

appointed to a 3-year termand one | ayperson shall be

appointed to a 4-year term Thereafter, all appointnents shal

be for 4-year terns. No new nenber shall serve nore than two

consecutive terns. Failure to attend three consecutive

neetings shall be deened a resignation fromthe board of

directors, and the vacancy shall be filled by a new

appoi nt nent.

(h) Select its officers in accordance with its byl aws.

The nmenbers of the board of directors may be renpved by the
5
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departnent, for the sane reasons that a board nenber may be

r enoved.
(i) Select the president of the nanagenent

corporation, who shall manage the operations of the

corporation, subject to the approval of the board.

(j) Use a portion of the interest derived fromthe

corporation account to offset the costs associated with the

use of credit cards for paynent of fees by applicants or

i censees.
(k) Operate under a witten contract with the

depart nent.
(1) Provide for an annual financial audit of its

financial accounts and records by an i ndependent certified

public accountant. The annual audit report shall include a

nmanagenent letter in accordance with s. 11.45 and a detail ed

suppl enental schedul e of expenditures for each expenditure

category. The annual audit report nust be subnitted to the

board, the departnent, and the Auditor General for review

(m Provide for all enployees and nonenpl oyees charged

with the responsibility of receiving and depositing fee and

fine revenues to have a faithful performance bond in such an

anount and according to such terns as shall be deternined in

t he contract.

(n) Keep financial and statistical information as

necessary to conpletely disclose the financial condition and

operation of the corporation and as requested by the Ofice of

Program Pol i cy Anal ysis and Governnent Accountability, the

Audi tor Ceneral, and the departnent.

(o) Subnit to the secretary, the board, and the

Legi sl ature, on or before COctober 1 of each year, a report

describing all of the activities of the corporation for the
6
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previous fiscal year which includes, but is not limted to,

i nformati on concerning the prograns and funds that have been

transferred to the corporation. The report nust include:

1. The nunber of license applications received.

2. The nunber of |icense applications approved and

deni ed and the nunber of |icenses issued.

3. The average tine required to issue a |icense.

4. The nunber of exam nations adm ni stered and t he

nunber of applicants who passed or failed the exam nation

5. The nunber of conplaints received.

6. The nunber of conplaints determined to be legally

sufficient.
7. The nunber of conplaints di sm ssed.

8. The nunber of conplaints determ ned to have

pr obabl e cause.

9. The nunber of adnministrative conplaints i ssued and

the status of the conpl aints.

10. The nunber and nature of disciplinary actions

taken by the board.

11. Al revenues received and all expenses incurred by

the corporation during the preceding fiscal year inits

perfornance of the duties under the contract.

12. Any audit perforned under paragraph (I), including

financial reports and perfornance audits.

13. The status of the conpliance of the corporation

with all perfornance-based program nmeasures adopted by the

boar d.
(p) Meet or exceed the performance standards and

neasur abl e out cones devel oped by the board and depart nent.

(7) The departnent shall annually certify that the

corporation is conplying with the terns of the contract in a
7
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manner consistent with the goals and purposes of the board and

in the best interest of the state. If the departnent

determ nes the corporation is not conpliant with the terns of

the contract, including perfornance standards and neasurabl e

out cones, the contract nmay be ternminated as provided in

par agraph (14)(e).

(8 Nothing in this section shall linit the ability of

the corporation to enter into contracts and performall other

acts incidental to those contracts that are necessary for the

adm ni stration of its affairs and for the attainment of its

pur poses.
(9) The corporation nmay acquire by |ease, and

mai ntain, use, and operate, any real or personal property

necessary to performthe duties provided by the contract and

this section.

(10) The corporation may not exercise any authority

assigned to the departnent or board under this section or the

practice act of the rel evant profession, including deternining

probabl e cause to pursue disciplinary action agai nst a

licensee, taking final action on |license applications or in

di sci plinary cases, or adopting adm nistrative rul es under

chapter 120. However, the corporation may nmake a deternination

of legal sufficiency to begin the investigative process as
provided in s. 455, 225.
(11) The departnent shall retain the i ndependent

authority to open, investigate, or prosecute any cases or

conpl aints, as necessary to protect the public health, safety,

or welfare. In addition, the departnent shall retain sole

authority to i ssue energency suspension or restriction orders

pursuant to s. 120. 60.

8
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(12) The corporation is the sole source and depository

for the records of the board, including all historica

i nformation and records. The corporation shall maintain those

records in accordance with the guidelines of the Departnment of

State and shall not destroy any records prior to the limts

i nposed by the Departnent of State.
(13) The board shall provide by rule for the
procedures the corporation nust follow to ensure that al

| i censure exani nations are secure while under the

responsibility of the corporation and that there is an

appropriate level of nonitoring during the |icensure

exam nati ons.

(14) The contract between the departnent and the

corporation nust be in conpliance with this section and ot her

applicable |laws. The departnent shall retain responsibility

for any duties it currently exercises relating to its police

powers and any other current duty that is not provided to the

corporation by contract or this section. The contract shal

provide, at a mininum that:

(a) The corporation provide adninistrative,

i nvestigative, exam nation, licensing, and prosecutori al

services in accordance with the provisions of this section and

the practice act of the relevant profession. Wth approval of

the departnent and the board, the corporation may subcontract

for the investigation and prosecution of unlicensed activity

pursuant to this chapter

(b) The articles of incorporation and byl aws of the

corporation be approved by the departnent.

(c) The corporation submt an annual budget for

approval by the departnent.

9
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(d) The corporation utilize the departnent's |icensing

and conputerized database system

(e) The corporation be annually certified by the

departnment as conplying with the terns of the contract in a

manner consistent with the goals and purposes of the board and

in the best interest of the state. As part of the annua

certification, the departnent shall make quarterly assessnents

regardi ng contract conpliance by the corporation. The contract

nmust al so provide for nethods and nechani sns to resolve any

situation in which the assessnent and certification process

det erm nes nonconpliance, to include termnation

(f) The departnent enpl oy an executive director to

actively nonitor the activities of the corporation to ensure

conpliance with the contract, the provisions of this chapter

and the applicable practice act.

(g) The corporation be funded t hrough appropriations

allocated to the regulation of the rel evant profession from

t he Professional Regul ati on Trust Fund.

(h) If the corporation is no |onger approved to

operate for the board or the board ceases to exist, al

noneys, records, data, and property held in trust by the

corporation for the benefit of the board revert to the board,

or the state if the board ceases to exist. Al records and

data in a conputerized database nmust be returned to the

departnent in a formthat is conpatible with the conputeri zed

dat abase of the departnent.

(i) The corporation secure and maintain, during the

termof the contract and for all acts perforned during the

termof the contract, all liability insurance coverages in an

anmount to be approved by the departnent to defend, indemify,

and hold harnm ess the corporation and its officers and
10
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enpl oyees, the departnment and its enpl oyees, and the state

against all clains arising fromstate and federal |aws. Such

i nsurance coverage nust be with insurers qualified and doi ng

business in the state. The corporation nust provi de proof of

i nsurance to the departnent. The departnent and its enpl oyees

and the state are exenpt fromand are not liable for any sum

of noney which represents a deductible, which suns shall be

the sole responsibility of the corporation. Violation of this

par agraph shall be grounds for termnating the contract.

(j) The corporation, out of its allocated budget, pay

to the departnent all costs of representation by the board

counsel, including salary and benefits, travel, and any other

conpensation traditionally paid by the departnent to other

board counsel s.

(k) The corporation, out of its allocated budget, pay

to the departnent all costs incurred by the corporation or the

board for the Division of Administrative Hearings of the

Depart nent of Managenent Services and any other cost for

utilization of these state services.

(1) The corporation, out of its allocated budget, pay

to the departnent all costs associated with the nonitoring of

the contract, including salary and benefits, travel, and other

related costs traditionally paid to state enpl oyees.

(m The corporation conply with the perfornmance

st andards and neasurabl e out cones devel oped by the board and

the departnent. The perfornmance standards and neasurabl e

out cones nust be specified within the contract.

(15) Managenent corporation records are public records
subject to the provisions of s. 119.07(1) and s. 24(a), Art. |
of the State Constitution; however, public records exenptions
set forth in ss. 455.217, 455.225, and 455.229 for records

11
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created or maintained by the departnent shall apply to records

created or mai ntai ned by the nmanagenent corporation. In

addition, all neetings of the board of directors are open to
the public in accordance with s. 286.011 and s. 24(b), Art. |
of the State Constitution. The departnent and the board shal

have access to all records of the corporation as necessary to

exercise their authority to approve and supervi se the

contract.
(16) If any provision of this section is held to be

unconstitutional or is held to violate the state or federa

antitrust laws, the follow ng shall occur

(a) The corporation shall cease and desist from

exerci sing any powers and duties enunerated in this section.

(b) The departnent shall resune the perfornmance of

such activities. The departnent shall regain and receive,

hol d, invest, and adm nister property and nmake expenditures
for the benefit of the board.

(c) The Executive Ofice of the Governor
not wi t hst andi ng chapter 216, nmy reestablish positions, budget

authority, and salary rate necessary to carry out the

departnent's responsibilities related to the board.
Section 2. Section 455.2177, Florida Statutes, is
anended to read:

455, 2177 Monitoring of conpliance with continuing
educati on requirenents. --

(1) The departnent shall establish a systemto nonitor
| icensee conpliance with applicable continuing education

requirements and to determnmi ne each |icensee's continuing

educati on status. The—departrwent—is—authorized—to——provide—for
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prvati+zed—As used in this section, the term"nonitor" neans
the act of deternmining, for each licensee, whether the
licensee was in full conpliance with applicable continuing
education requirenents as of the tine of the |icensee's

| i cense renewal .
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(2) 2~ The departnent may refuse any—further renewal of

a the licensee's license until untess the |icensee has patd

the—fne—and satisfied all the applicable continuing education

requi rements. This subsection does not preclude the departnent

or boards frominposing additional penalties pursuant to the

appl i cabl e practice act or rul es adopted pursuant thereto.

3) (4> The departnent may shatH- wai ve the conti nui ng
education nonitoring requirenents of this section for any

prof ession that denpnstrates to the departnent that the
noni toring system pl aces an undue burden on the profession +t

: e hief ¥ oy

Lo | . . | | ot ieal .
16
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(4) 5 The departnment may +s—authort+zed—to adopt rul es
pursuant to ss. 120.536(1) and 120.54 to inplenent this

secti on.

Section 3. Section 455.2178, Florida Statutes, is
amended to read:

455, 2178 Continui ng education providers. --+—the

tb) Each continui ng education provider shall provide
to the departnent approepriate—vendor such i nformation
regardi ng the continuing education status of |icensees as the
departnment deternines is necessary for—the—vendor to carry out
its duties under s. 455.2177(2), in an electronic format &

form determ ned by the departnent. After a licensee's

conpl etion of a course,the information nust be submitted to

t he departnment wvendor electronically no later than 30 cal endar
5business days thereafter or prior to the licensee's renewal

dat e, whi chever occurs sooner after—a—t+Hicensee—s—conptetion—of

a—course. The foregoing applies only if the profession has not

been granted a waiver fromthe nonitoring requirenents

pursuant to s. 455.2177. Upon the request of a |licensee, the

provider nust also furnish to the departnent a—vendor

i nformation regardi ng courses conpleted by the |icensee.
17
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(2) Each continuing education provider shall retain
all records relating to a |icensee's conpletion of continuing
education courses for at least 4 years after conpletion of a
cour se.

(3) A continuing education provider may not be
approved, and the approval may not be renewed, unless the
provider agrees in witing to provide such cooperation wth
vendors under this section and s. 455.2177 as the departnent
deens necessary or appropri ate.

(4) The departnent may fine, suspend, or irwrediatety
revoke approval of any continuing education provider that

fails to conply with its duties under this section. Such fine
may not exceed $500 per violation. |Investigations and

prosecutions of a provider's failure to conply with its duties

under this section shall be conducted pursuant to s. 455, 225.

(5) For the purpose of deternining which persons or
entities nust neet the reporting, recordkeeping, and access
provisions of this section, the board of any profession
subject to this section, or the departnent if there is no
board, shall, by rule, adopt a definition of the term
"continui ng education provider" applicable to the profession's
conti nuing education requirenents. The intent of the rule
shall be to ensure that all records and infornmati on necessary
to carry out the requirenents of this section and s. 455.2177
are nmai ntained and transnitted accordingly and to mninize
di sputes as to what person or entity is responsible for
nmai nt ai ni ng and reporting such records and information

(6) The department may has—the—authority—to adopt
rul es pursuant to ss. 120.536(1) and 120.54 to inplenent this

secti on.

18
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Section 4. Section 455.2179, Florida Statutes, is

amended to read:

455, 2179 Conti nuing education provider and course
approval ; cease and desist orders.--

(1) |If a board, or the departnent if there is no
board, requires conpletion of continuing education as a
requi renment for renewal of a license, the board, or the
departnment if there is no board, shall approve providers of
t he continuing education. The approval of & continuing
educati on providers and courses provider nust be for a

specified period of tine, not to exceed 4 years. An approval
that does not include such a tine linmtation may remain in
ef fect pursuant to the applicable practice act or the rules

promul gat ed t her et 0o enty—untt+—3uty—1—260+—untess—eartier
I w e relud I . e o
(2) The board, or the departnent if there is no—on

Hs—own—ption—or—at—the—+reguest—of—a board, shall issue an

order requiring a person or entity to cease and desist from

of fering any continui ng education prograns for |icensees, and
fining, suspending, or revoking any approval of the provider

previously granted by the board, or the departnent if there is

no ef—a board, if the board, or the department if there is no

of—a board, determ nes that the person or entity failed to
provi de appropriate continuing education services that conform
to approved course material. Such fine may not exceed $500 per

violation. Investigations and prosecutions of a provider's

failure to conply with its duties under this section shall be

conducted pursuant to s. 455, 225.

(3) Each board authorized to approve conti nui ng
education providers, or the departnent if there is no board,
may establish, by rule, a fee not to exceed $250 for anyone
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1| seeking approval to provide continuing education courses and
2| may establish, by rule, a biennial fee not to exceed $250 for
3| the renewal of providership of such courses. The Florida Rea
4 | Estate Conmi ssion, authorized under the provisions of chapter
5] 475 to approve prelicensure, precertification, and

6 | postlicensure education providers, may establish, by rule, an
7| application fee not to exceed $250 for anyone seeking approval
8| to offer prelicensure, precertification, or postlicensure

9 | education courses and nmay establish, by rule, a biennial fee
10 [ not to exceed $250 for the renewal of such courses. Such

11 | postlicensure education courses shall be subject to the

12 | reporting, nonitoring, and conpliance provisions of this

13 | section and ss. 455.2177 and 455.2178.

14 (4) The departnent and each affected board may adopt
15| rules pursuant to ss. 120.536(1) and 120.54 to i nplenent the
16 | provisions of this section.

17 Section 5. Section 455.2281, Florida Statutes, is

18 | anended to read:

19 455, 2281 Unlicensed activities; fees; disposition.--1In
20| order to protect the public and to ensure a consuner-oriented
21 | departnent, it is the intent of the Legislature that vigorous
22 | enforcenent of regulation for all professional activities is a
23| state priority. Al enforcenment costs should be covered by

24 | professions regul ated by the departnent. Therefore, the

25 | departnent shall inpose, upon initial licensure and each

26 | renewal thereof, a special fee of $5 per |icensee. Such fee
27 | shall be in addition to all other fees collected from each

28 | licensee and shall fund efforts to conbat unlicensed activity.
29 | Any profession regulated by the departnment which offers

30 | services that are not subject to regulation when provided by
31| an unlicensed person nmay use funds in its unlicensed activity
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account to informthe public of such situation. The board with
concurrence of the departnent, or the departnent when there is
no board, nay earmark $5 of the current licensure fee for this
purpose, if such board, or profession regulated by the
departnment, is not in a deficit and has a reasonabl e cash

bal ance. A board or profession regul ated by the departnent nay
aut hori ze the transfer of funds fromthe operating fund
account to the unlicensed activity account of that profession
if the operating fund account is not in a deficit and has a
reasonabl e cash bal ance. The departnent shall mnake direct
charges to this fund by profession and shall not allocate

i ndirect overhead. The departnent shall seek board advice
regardi ng enforcenent nethods and strategies prior to

expendi ture of funds; however, the departnent may, w thout
board advice, allocate funds to cover the costs of continuing
educati on conpliance nonitoring under s. 455.2177. The
departnment shall directly credit, by profession, revenues
received fromthe departnent's efforts to enforce |licensure

pr ovi si ons—iretuding—revenuves—recetved—Fromfnes—cotHected
wrder—s—4552%7%. The departnent shall include all financial
and statistical data resulting fromunlicensed activity
enforcenent and from conti nuing educati on conpliance
nonitoring as separate categories in the quarterly nmanagenent
report provided for in s. 455.219. The departnent shall not
charge the account of any profession for the costs incurred on
behal f of any other profession. For an unlicensed activity
account, a balance which remains at the end of a renewal cycle
may, Wi th concurrence of the applicable board and the
departnment, be transferred to the operating fund account of

t hat profession.
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Section 6. Paragraph (b) of subsection (3) of section
481. 205, Florida Statutes, is anended to read:
481. 205 Board of Architecture and Interior Design.--
(3)
(b) et r I - o 3033}
The boar di—na+H-ew—of—the—departrent,—shall contract with a

corporation or other business entity pursuant to s. 287.057(3)
to provide investigative, legal, prosecutorial, and other

© 00 N o O b~ DN PP

services necessary to performits duties.
Section 7. This act shall take effect July 1, 2004.
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