Florida Senate - 2004 SB 2030
By Senator Snith

14-1602- 04 See HB 307
1 A bill to be entitled
2 An act relating to driving or boating under the
3 i nfluence; anending s. 316.193, F.S.; revising
4 | evel of al cohol content in blood or breath at
5 which certain penalties shall apply for the
6 of fense of driving under the influence;
7 anending s. 316.656, F.S.; revising | evel of
8 al cohol content in blood or breath at which the
9 prohi bition agai nst accepting plea to | esser
10 of fense shall apply; anending s. 327.35, F. S
11 revising level of alcohol content in blood or
12 breath at which certain penalties shall apply
13 for the offense of boating under the influence;
14 reenacting ss. 316.066(3)(a), 316.072(4)(b),
15 316.1932(3), 316.1933(4), 316.1934(1) and (4),
16 316. 1937(1) and (2)(d), 316.1939(1)(b),
17 318.143(4) and (5), 318.17(3), 322.03(2),
18 322.0602(2)(a), 322.21(8), 322.25(5),
19 322.26(1)(a), 322.2615(1), (2), (7), (8)(b),
20 (10)(b), and (14), 322.2616(1)(a), (15), and
21 (19), 322.264(1)(b), 322.271(2)(a), (2)(c), and
22 (4), 322.28(2), 322.282(2)(a), 322.291(1)(a),
23 322.34(9) (a), 322.44, 322.62(3), 322.63(2)(d)
24 and (6), 322.64(1), (2), (7)(a), (8)(b), (14),
25 and (15), 323.001(4)(f), 327.35(6),
26 397.405(10), 440.02(17)(c), 440.09(7)(b),
27 493.6106(1)(d), 627.758(4), 790.06(2)(f) and
28 (10)(f), 903.36(2), 907.041(4)(c), 938.07,
29 938. 21, 938.23(1), 943.05(2)(d), 948.03(8)(b),
30 and 960.03(3)(b), F.S.; incorporating the
31 amendnent to s. 316.193, F.S., in references
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1 thereto; reenacting ss. 327.352(3),

2 327.35215(1) and (2), 327.353(4), 327.354(1)

3 and (4), 327.355(1)(a) and (4), 327.359(2),

4 327.36, and 938.07, F.S.; incorporating the

5 amendnent to s. 327.35, F.S., in references

6 thereto; providing an effective date.

7

8| Be It Enacted by the Legislature of the State of Florida:

9

10 Section 1. Subsection (4) of section 316.193, Florida
11| Statutes, is anended to read:

12 316.193 Driving under the influence; penalties.--

13 (1) A person is guilty of the offense of driving under
14 | the influence and is subject to punishnment as provided in

15 | subsection (2) if the person is driving or in actual physica
16 | control of a vehicle within this state and:

17 (a) The person is under the influence of alcoholic
18 | beverages, any chemi cal substance set forth in s. 877.111, or
19 | any substance controll ed under chapter 893, when affected to
20| the extent that the person's normal faculties are inpaired;
21 (b) The person has a bl ood-al cohol |evel of 0.08 or
22 | nore grans of alcohol per 100 mlliliters of blood; or
23 (c) The person has a breath-al cohol |evel of 0.08 or
24 | nore grans of al cohol per 210 liters of breath.
25 (2)(a) Except as provided in paragraph (b), subsection
26| (3), or subsection (4), any person who is convicted of a
27 | violation of subsection (1) shall be punished:
28 1. By a fine of:
29 a. Not less than $250 or nore than $500 for a first
30 | convi cti on.
31
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b. Not l|ess than $500 or nore than $1,000 for a second
conviction; and

2. By inprisonment for

a. Not nore than 6 nonths for a first conviction

b. Not nore than 9 nonths for a second conviction

3. For a second conviction, by mandatory placenent for
a period of at least 1 year, at the convicted person's sole
expense, of an ignition interl ock device approved by the
departnment in accordance with s. 316. 1938 upon all vehicles
that are individually or jointly | eased or owned and routinely
operated by the convicted person, when the convicted person
gqualifies for a permanent or restricted license. The
installation of such device may not occur before July 1, 2003.

(b)1. Any person who is convicted of a third violation
of this section for an offense that occurs within 10 years
after a prior conviction for a violation of this section
commits a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084. In addition, the
court shall order the nmandatory placenent for a period of not
|l ess than 2 years, at the convicted person's sol e expense, of
an ignition interlock device approved by the departnent in
accordance with s. 316.1938 upon all vehicles that are
individually or jointly | eased or owned and routinely operated
by the convicted person, when the convicted person qualifies
for a pernmanent or restricted |icense. The installation of
such device may not occur before July 1, 2003.

2. Any person who is convicted of a third violation of
this section for an offense that occurs nore than 10 years
after the date of a prior conviction for a violation of this
section shall be punished by a fine of not |less than $1,000 or
nore than $2,500 and by inprisonnment for not nore than 12

3
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months. In addition, the court shall order the nandatory

pl acenment for a period of at |east 2 years, at the convicted
person's sole expense, of an ignition interlock device
approved by the departnent in accordance with s. 316. 1938 upon
all vehicles that are individually or jointly | eased or owned
and routinely operated by the convicted person, when the

convi cted person qualifies for a permanent or restricted
license. The installation of such device nmay not occur before
July 1, 20083.

3. Any person who is convicted of a fourth or
subsequent violation of this section, regardless of when any
prior conviction for a violation of this section occurred,
commits a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084. However, the fine
i mposed for such fourth or subsequent violation nmay be not
| ess than $1, 000.

(3) Any person:

(a) Who is in violation of subsection (1);

(b) \Who operates a vehicle; and

(c) \Who, by reason of such operation, causes or
contributes to causing:

1. Danmge to the property or person of another conmits
a m sdeneanor of the first degree, punishable as provided in
s. 775.082 or s. 775.083.

2. Serious bodily injury to another, as defined in s.
316. 1933, conmmits a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

3. The death of any human being commits DU
mansl| aughter, and commits:

a. A felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

4
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b. A felony of the first degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, if:

(1) At the tinme of the crash, the person knew, or
shoul d have known, that the crash occurred; and

(I'1) The person failed to give information and render
aid as required by s. 316. 062.

(4) (a) Any person who is convicted of a violation of
subsection (1) and who has a bl ood-al cohol |evel or
breat h-al cohol |evel of 0.16 626 or higher, or any person who
is convicted of a violation of subsection (1) and who at the
time of the of fense was acconpanied in the vehicle by a person
under the age of 18 years, shall be punished:

1.ta)y By a fine of:

a.+— Not |ess than $500 or nore than $1,000 for a
first conviction.

b.2- Not |ess than $1,000 or nore than $2,000 for a
second convi cti on.

c.3— Not less than $2,000 for a third or subsequent
convi cti on.

2.{b) By inprisonnment for

a.+- Not nore than 9 nonths for a first conviction

b.2- Not nmore than 12 nonths for a second conviction

(b)fe)y In addition to the penalties in paragraph
patagraphs (a) antd—{b), the court shall order the nandatory

pl acement, at the convicted person's sol e expense, of an

ignition interlock device approved by the departnent in
5

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLOO®NO®Uu DWNPRER O

Florida Senate - 2004 SB 2030
14-1602-04 See HB 307

accordance with s. 316.1938 upon all vehicles that are
individually or jointly | eased or owned and routinely operated
by the convicted person for up to 6 nonths for the first

of fense and for at least 2 years for a second of fense, when
the convicted person qualifies for a pernmanent or restricted
license. The installation of such device nmay not occur before
July 1, 20083.

For the purposes of this subsection, only the instant offense

is required to be a violation of subsection (1) by a person

who has a bl ood-al cohol |evel or breath-al cohol |evel of 0.16

or hi gher.

(5) The court shall place all offenders convicted of
violating this section on nonthly reporting probation and
shall require conpletion of a substance abuse course conduct ed
by a DU programlicensed by the departnent under s. 322.292,
whi ch nust include a psychosocial evaluation of the offender
If the DU programrefers the offender to an authorized
subst ance abuse treatnent provider for substance abuse
treatnent, in addition to any sentence or fine inposed under
this section, conpletion of all such education, evaluation
and treatnent is a condition of reporting probation. The
of fender shall assune reasonable costs for such educati on
eval uation, and treatnent. The referral to treatnent resulting
froma psychosocial evaluation shall not be waived w thout a
supporting i ndependent psychosoci al eval uation conducted by an
aut hori zed substance abuse treatnent provider appointed by the
court, which shall have access to the DU progranis
psychosoci al eval uation before the i ndependent psychosoci al
eval uation is conducted. The court shall review the results
and recommendati ons of both eval uati ons before deternining the

6
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1| request for waiver. The offender shall bear the full cost of

2| this procedure. The term "substance abuse" neans the abuse of
3 | al cohol or any substance naned or described in Schedul es

4 through V of s. 893.03. |If an offender referred to treatnent

5] under this subsection fails to report for or conplete such

6| treatnment or fails to conplete the DU program substance abuse
7 | education course and evaluation, the DU programshall notify
8| the court and the departnent of the failure. Upon receipt of

9| the notice, the departnent shall cancel the offender's driving
10| privilege, notwithstanding the terns of the court order or any
11 | suspension or revocation of the driving privilege. The

12 | departnent nmay tenporarily reinstate the driving privilege on
13| a restricted basis upon verification fromthe DU programthat
14 | the offender is currently participating in treatnent and the
15| DUl education course and eval uation requirenment has been

16 | conpleted. If the DU programnotifies the departnment of the
17 | second failure to conplete treatnent, the departnent shal

18 | reinstate the driving privilege only after notice of

19 | conpletion of treatnment fromthe DUl program The organization
20 | that conducts the substance abuse education and eval uati on may
21 | not provide required substance abuse treatnent unless a waiver
22 | has been granted to that organi zation by the departnent. A
23 | wai ver may be granted only if the departnent determnes, in
24 | accordance with its rules, that the service provider that
25| conducts the substance abuse education and evaluation is the
26 | nost appropriate service provider and is |icensed under
27 | chapter 397 or is exenpt fromsuch licensure. A statistica
28 | referral report shall be submitted quarterly to the departnent
29 | by each organi zation authorized to provide services under this
30 | section.
31
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(6) Wth respect to any person convicted of a
vi ol ation of subsection (1), regardl ess of any penalty inposed
pursuant to subsection (2), subsection (3), or subsection (4):

(a) For the first conviction, the court shall place
t he defendant on probation for a period not to exceed 1 year
and, as a condition of such probation, shall order the
defendant to participate in public service or a community work
project for a m ninmumof 50 hours; or the court nay order
i nstead, that any defendant pay an additional fine of $10 for
each hour of public service or community work ot herw se
required, if, after consideration of the residence or |ocation
of the defendant at the tine public service or conmunity work
is required, paynent of the fine is in the best interests of
the state. However, the total period of probation and
i ncarceration may not exceed 1 year. The court nust also, as a
condi tion of probation, order the inpoundnent or
i mmobilization of the vehicle that was operated by or in the
actual control of the defendant or any one vehicle registered
in the defendant's nane at the tine of inmpoundnent or
i mobilization, for a period of 10 days or for the unexpired
termof any |lease or rental agreenment that expires within 10
days. The inpoundrment or inmobilization nmust not occur
concurrently with the incarceration of the defendant. The
i mpoundnent or i mmobilization order may be dismssed in
accordance with paragraph (e), paragraph (f), paragraph (g),
or paragraph (h).

(b) For the second conviction for an offense that
occurs within a period of 5 years after the date of a prior
conviction for violation of this section, the court shal
order inprisonnent for not |less than 10 days. The court nust
al so, as a condition of probation, order the inmpoundnent or

8
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i mobilization of all vehicles owned by the defendant at the
time of inpoundnent or inmmobilization, for a period of 30 days
or for the unexpired termof any | ease or rental agreenent
that expires within 30 days. The i npoundnent or immobilization
must not occur concurrently with the incarceration of the
def endant and nust occur concurrently with the driver's
|icense revocation inposed under s. 322.28(2)(a)2. The
i mpoundnent or i mmobilization order nmay be dismssed in
accordance with paragraph (e), paragraph (f), paragraph (g),
or paragraph (h). At least 48 hours of confinenent nust be
consecutive

(c) For the third or subsequent conviction for an
of fense that occurs within a period of 10 years after the date
of a prior conviction for violation of this section, the court
shal | order inprisonnent for not |ess than 30 days. The court
nmust al so, as a condition of probation, order the inpoundnent
or immobilization of all vehicles owned by the defendant at
the tinme of inpoundnent or inmobilization, for a period of 90
days or for the unexpired termof any |ease or rental
agreenent that expires within 90 days. The inpoundnent or
i mmobi lization nmust not occur concurrently with the
i ncarceration of the defendant and nust occur concurrently
with the driver's license revocation inposed under s.
322.28(2)(a)3. The inpoundnent or inmobilization order may be
di sm ssed in accordance with paragraph (e), paragraph (f),
paragraph (g), or paragraph (h). At |east 48 hours of
confi nenent nust be consecuti ve.

(d) The court nust at the tine of sentencing the
def endant issue an order for the inpoundrment or inmobilization
of a vehicle. Wthin 7 business days after the date that the
court issues the order of inpoundnent or immobilization, the

9
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clerk of the court nust send notice by certified nail, return
recei pt requested, to the registered owner of each vehicle, if
the registered owner is a person other than the defendant, and
to each person of record claimng a |lien against the vehicle.

(e) A person who owns but was not operating the
vehi cl e when the offense occurred may subnmit to the court a
police report indicating that the vehicle was stolen at the
time of the offense or docunentation of having purchased the
vehicle after the offense was committed froman entity other
than the defendant or the defendant's agent. If the court
finds that the vehicle was stolen or that the sale was not
made to circumvent the order and allow the defendant continued
access to the vehicle, the order nmust be disni ssed and the
owner of the vehicle will incur no costs. If the court denies
the request to disniss the order of inpoundnent or
i mobilization, the petitioner nay request an evidentiary
heari ng.

(f) A person who owns but was not operating the
vehi cl e when the offense occurred, and whose vehicl e was
stol en or who purchased the vehicle after the of fense was
commtted directly fromthe defendant or the defendant's
agent, may request an evidentiary hearing to deternine whether
t he i npoundnent or immobilization should occur. If the court
finds that either the vehicle was stolen or the purchase was
made wit hout knowl edge of the offense, that the purchaser had
no relationship to the defendant other than through the
transaction, and that such purchase would not circunvent the
order and all ow t he defendant conti nued access to the vehicle,
the order nust be dism ssed and the owner of the vehicle wll
i ncur no costs.

10
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(g) The court shall also disnmss the order of
i mpoundnent or immobilization of the vehicle if the court
finds that the famly of the owner of the vehicle has no other
private or public neans of transportation.

(h) The court may al so dism ss the order of
i mpoundnent or i mmbilization of any vehicles that are owned
by the defendant but that are operated solely by the enpl oyees
of the defendant or any busi ness owned by the defendant.

(i) Al costs and fees for the inpoundnent or
i mmobilization, including the cost of notification, nust be
paid by the owner of the vehicle or, if the vehicle is |eased
or rented, by the person |leasing or renting the vehicle,
unl ess the inpoundnent or inmobilization order is dismssed.
Al'l provisions of s. 713.78 shall apply.

(j) The person who owns a vehicle that is inpounded or
i mmobi |l ized under this paragraph, or a person who has a |ien
of record agai nst such a vehicle and who has not requested a
review of the inpoundnent pursuant to paragraph (e), paragraph
(f), or paragraph (g), may, within 10 days after the date that
person has know edge of the location of the vehicle, file a
conplaint in the county in which the owner resides to
determ ne whether the vehicle was wongfully taken or wi thheld
fromthe ower or lienholder. Upon the filing of a conplaint,
the owner or |ienholder may have the vehicle rel eased by
posting with the court a bond or other adequate security equa
to the anmount of the costs and fees for inpoundnent or
i mmobilization, including towing or storage, to ensure the
payment of such costs and fees if the owner or |ienhol der does
not prevail. Wen the bond is posted and the fee is paid as
set forth in s. 28.24, the clerk of the court shall issue a
certificate releasing the vehicle. At the tine of rel ease,

11
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after reasonabl e i nspection, the owner or |ienholder nust give
a receipt to the towing or storage conpany indicating any | oss
or damage to the vehicle or to the contents of the vehicle.

(k) A defendant, in the court's discretion, may be
required to serve all or any portion of a term of inprisonnent
to which the defendant has been sentenced pursuant to this
section in a residential alcoholismtreatnent programor a
residential drug abuse treatment program Any tine spent in
such a program nust be credited by the court toward the term
of inprisonnent.

For the purposes of this section, any conviction for a
violation of s. 327.35; a previous conviction for the
violation of former s. 316.1931, forner s. 860.01, or forner
s. 316.028; or a previous conviction outside this state for
driving under the influence, driving while intoxicated,
driving with an unl awful bl ood-al cohol level, driving with an
unl awf ul breat h-al cohol |evel, or any other sinlar
al cohol -related or drug-related traffic offense, is also
consi dered a previous conviction for violation of this
section. However, in satisfaction of the fine inposed pursuant
to this section, the court may, upon a finding that the
defendant is financially unable to pay either all or part of
the fine, order that the defendant participate for a specified
additional period of tinme in public service or a commnity
work project in lieu of paynent of that portion of the fine
which the court deternines the defendant is unable to pay. In
determ ni ng such additional sentence, the court shall consider
t he anount of the unpaid portion of the fine and the
reasonabl e val ue of the services to be ordered; however, the
court may not conpute the reasonable value of services at a
12
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rate less than the federal nininumwage at the tinme of
sent enci ng.

(7) A conviction under this section does not bar any
civil suit for damages agai nst the person so convicted.

(8) At the arraignnment, or in conjunction with any
notice of arraignnment provided by the clerk of the court, the
clerk shall provide any person charged with a violation of
this section with notice that upon conviction the court shal
suspend or revoke the offender's driver's license and that the
of fender shoul d nake arrangenents for transportation at any
proceeding in which the court may take such action. Failure to
provide such notice does not affect the court's suspension or
revocation of the offender's driver's license.

(9) A person who is arrested for a violation of this
section may not be rel eased from cust ody:

(a) Until the person is no |longer under the influence
of al coholic beverages, any chenical substance set forth in s.
877.111, or any substance controll ed under chapter 893 and
affected to the extent that his or her normal faculties are
i mpai red;

(b) Until the person's blood-al cohol |evel or
br eat h-al cohol level is |less than 0.05; or

(c) Until 8 hours have el apsed fromthe tine the
person was arrested.

(10) The rulings of the Departnent of H ghway Safety
and Mbtor Vehicles under s. 322.2615 shall not be considered
inany trial for a violation of this section. Testinony or
evi dence fromthe adninistrative proceedings or any witten
statenent submitted by a person in his or her request for
admnistrative review is inadnissible into evidence or for any
ot her purpose in any crinminal proceeding, unless tinely

13
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1| disclosed in crimnal discovery pursuant to Rule 3.220,

2| Florida Rules of Crininal Procedure.

3 (11) The Departnent of Hi ghway Safety and Mbtor

4] Vehicles is directed to adopt rules providing for the

5] inplenentation of the use of ignition interlock devices.

6 Section 2. Subsection (2) of section 316.656, Florida
7| Statutes, is anended to read:

8 316. 656 Mandatory adjudi cation; prohibition agai nst

9 | accepting plea to |l esser included of fense. --

10 (1) Notwithstanding the provisions of s. 948.01, no
11 | court nmay suspend, defer, or withhold adjudication of guilt or
12 | inposition of sentence for any violation of s. 316.193, for

13 | mansl aughter resulting fromthe operation of a notor vehicle,
14 | or for vehicular hom ci de.

15 (2)(a) No trial judge may accept a plea of guilty to a
16 | | esser offense froma person charged under the provisions of
17 | this act who has been given a breath or blood test to

18 | determ ne bl ood or breath al cohol content, the results of

19 | which show a bl ood or breath al cohol content by weight of 0.16
20 | 626 percent or nore.

21 (b) No trial judge may accept a plea of guilty to a
22 | l esser offense froma person charged with a violation of s.

23| 316.193(3), nanslaughter resulting fromthe operation of a

24 | not or vehicle, or vehicul ar honi ci de.

25 Section 3. Subsection (4) of section 327.35, Florida
26 | Statutes, is anended to read:

27 327.35 Boating under the influence; penalties;

28 | "designated drivers". --

29 (4) Any person who is convicted of a violation of

30 | subsection (1) and who has a bl ood-al cohol |evel or

31 | breath-al cohol |evel of 0.16 626 or higher, or any person who

14
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1|is convicted of a violation of subsection (1) and who at the
2| tinme of the offense was acconpanied in the vessel by a person
3 | under the age of 18 years, shall be puni shed:

4 (a) By a fine of:

5 1. Not less than $500 or nore than $1,000 for a first
6 | conviction.

7 2. Not less than $1,000 or nore than $2,000 for a

8 | second conviction

9 3. Not less than $2,000 for a third or subsequent

10 | convi cti on.

11 (b) By inprisonnent for

12 1. Not nore than 9 nonths for a first conviction

13 2. Not nore than 12 nonths for a second conviction

14

15| For the purposes of this subsection, only the instant offense
16 | is required to be a violation of subsection (1) by a person
17 | who has a bl ood-al cohol |evel or breath-al cohol |evel of 0.16
18 | 626 or hi gher.

19 Section 4. For the purpose of incorporating the

20 | anendnent to section 316.193, Florida Statutes, in references
21 | thereto, paragraph (a) of subsection (3) of section 316. 066,
22| Florida Statutes, is reenacted to read:

23 316.066 Witten reports of crashes.--

24 (3)(a) Every |law enforcenent officer who in the

25| regul ar course of duty investigates a notor vehicle crash

26 1. Wiich crash resulted in death or personal injury
27 | shall, within 10 days after conpleting the investigation

28 | forward a witten report of the crash to the departnent or

29 | traffic records center

30 2. Wiich crash involved a violation of s. 316.061(1)
31| or s. 316.193 shall, within 10 days after conpleting the

15
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1| investigation, forward a witten report of the crash to the
2| departnent or traffic records center

3 3. In which crash a vehicle was rendered inoperative
4] to a degree which required a wecker to renove it fromtraffic
5| my, within 10 days after conpleting the investigation

6| forward a witten report of the crash to the departnent or

7| traffic records center if such action is appropriate, in the
8| officer's discretion

9

10 | However, in every case in which a crash report is required by
11| this section and a witten report to a | aw enforcenent officer
12 | is not prepared, the | aw enforcenent officer shall provide
13 | each party involved in the crash a short-formreport,

14 | prescribed by the state, to be conpleted by the party. The
15| short-formreport nust include, but is not limted to: the
16 | date, tine, and location of the crash; a description of the
17 | vehicles involved; the nanes and addresses of the parties

18 | i nvol ved; the nanes and addresses of w tnesses; the nane,

19 | badge nunber, and | aw enforcenent agency of the officer

20 | investigating the crash; and the nanes of the insurance

21 | conpanies for the respective parties involved in the crash.
22 | Each party to the crash shall provide the | aw enforcenent

23 | officer with proof of insurance to be included in the crash
24 | report. If a law enforcenent officer submits a report on the
25 | accident, proof of insurance nust be provided to the officer
26 | by each party involved in the crash. Any party who fails to
27 | provide the required information is guilty of an infraction
28 | for a nonnoving violation, punishable as provided in chapter
29| 318 unless the officer determines that due to injuries or

30 | other special circunstances such insurance infornmation cannot
31| be provided i mediately. |f the person provides the |aw

16
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1| enforcenent agency, within 24 hours after the crash, proof of
2| insurance that was valid at the tine of the crash, the | aw

3 | enforcenent agency nay void the citation

4 Section 5. For the purpose of incorporating the

5| anendnent to section 316.193, Florida Statutes, in references
6 | thereto, paragraph (b) of subsection (4) of section 316.072,
7| Florida Statutes, is reenacted to read:

8 316. 072 hedience to and effect of traffic |aws.--

9 (4) PUBLIC OFFI CERS AND EMPLOYEES TO OBEY CHAPTER;

10 | EXCEPTI ONS. - -

11 (b) Unless specifically nmade applicable, the

12 | provisions of this chapter, except those contained in ss.

13| 316. 192, 316.1925, and 316. 193, shall not apply to persons,
14 | teans, or notor vehicles and other equi pnent while actually
15| engaged in work upon the surface of a highway, but shall apply
16 | to such persons and vehicles when traveling to or from such
17 | worKk.

18 Section 6. For the purpose of incorporating the

19 | anendnent to section 316.193, Florida Statutes, in references
20 | thereto, subsection (3) of section 316.1932, Florida Statutes,
21| is reenacted to read:

22 316.1932 Tests for al cohol, chem cal substances, or
23 | controll ed substances; inplied consent; refusal.--

24 (3) Notwithstandi ng any provision of |law pertaining to
25| the confidentiality of hospital records or other nedica

26 | records, infornmation relating to the alcoholic content of the
27 | blood or breath or the presence of chem cal substances or

28 | controll ed substances in the blood obtained pursuant to this
29 | section shall be released to a court, prosecuting attorney,
30 | defense attorney, or |law enforcenent officer in connection

31
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1| with an alleged violation of s. 316.193 upon request for such
2| information.

3 Section 7. For the purpose of incorporating the

4 | amendnent to section 316.193, Florida Statutes, in references
5| thereto, subsection (4) of section 316.1933, Florida Statutes,
6|is reenacted to read:

7 316. 1933 Blood test for inpairnent or intoxication in
8 | cases of death or serious bodily injury; right to use

9 | reasonabl e force.--

10 (4) Notwi thstandi ng any provision of law pertaining to
11| the confidentiality of hospital records or other nedica

12 | records, information relating to the al coholic content of the
13 | bl ood or the presence of chenical substances or controlled

14 | substances in the bl ood obtained pursuant to this section

15| shall be released to a court, prosecuting attorney, defense
16 | attorney, or |law enforcenent officer in connection with an

17 | al l eged violation of s. 316.193 upon request for such

18 | i nformati on.

19 Section 8. For the purpose of incorporating the
20 | anendnent to section 316.193, Florida Statutes, in references
21 | thereto, subsections (1) and (4) of section 316.1934, Florida
22 | Statutes, are reenacted to read:
23 316. 1934 Presunption of inpairnment; testing nethods.--
24 (1) It is unlawful and puni shable as provided in
25| chapter 322 and in s. 316.193 for any person who is under the
26 | i nfluence of al coholic beverages or controlled substances,
27 | when affected to the extent that the person's normal faculties
28 | are inpaired or to the extent that the person is deprived of
29 | full possession of normal faculties, to drive or be in actua
30 | physical control of any notor vehicle within this state. Such
31| normal faculties include, but are not linmted to, the ability

18
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to see, hear, walk, talk, judge distances, drive an

aut onobi |l e, nmake judgnents, act in energencies, and, in
general, normally performthe many nental and physical acts of
daily life.

(4) Any person charged with a violation of s. 316.193,
whether in a nunicipality or not, is entitled to trial by jury
according to the Florida Rules of Crimnal Procedure.

Section 9. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, subsection (1) and paragraph (d) of subsection (2) of
section 316.1937, Florida Statutes, are reenacted to read:

316.1937 lIgnition interlock devices, requiring;
unl awful acts. --

(1) In addition to any other authorized penalties, the
court may require that any person who is convicted of driving
under the influence in violation of s. 316.193 shall not
operate a notor vehicle unless that vehicle is equipped with a
functioning ignition interlock device certified by the
departnment as provided in s. 316.1938, and installed in such a
manner that the vehicle will not start if the operator's bl ood
al cohol level is in excess of 0.05 percent or as otherw se
specified by the court. The court may require the use of an
approved ignition interlock device for a period of not |ess
than 6 nonths, if the person is pernitted to operate a notor
vehi cl e, whether or not the privilege to operate a notor
vehicle is restricted, as determ ned by the court. The court,
however, shall order placenment of an ignition interlock device
in those circunstances required by s. 316. 193.

(2) If the court inposes the use of an ignition
i nterl ock device, the court shall:

19
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1 (d) Determine the person's ability to pay for
2]installation of the device if the person clains inability to
3| pay. If the court determines that the person is unable to pay
4| for installation of the device, the court may order that any
5| portion of a fine paid by the person for a violation of s.

6| 316.193 shall be allocated to defray the costs of installing
7 | the device.

8 Section 10. For the purpose of incorporating the

9 | anendnent to section 316.193, Florida Statutes, in references
10 | thereto, paragraph (b) of subsection (1) of section 316. 1939,
11| Florida Statutes, is reenacted to read:

12 316. 1939 Refusal to subnit to testing; penalties.--
13 (1) Any person who has refused to subnit to a chemica
14 | or physical test of his or her breath, blood, or urine, as

15| described in s. 316.1932, and whose driving privil ege was

16 | previously suspended for a prior refusal to submit to a | awful
17 | test of his or her breath, urine, or blood, and:

18 (b) Who was placed under lawful arrest for a violation
19 | of s. 316.193 unl ess such test was requested pursuant to s.
20 | 316.1932(1)(c);

21

22 | commits a nmisdeneanor of the first degree and is subject to
23 | puni shnment as provided in s. 775.082 or s. 775.083.

24 Section 11. For the purpose of incorporating the

25| anendnent to section 316.193, Florida Statutes, in references
26 | thereto, subsections (4) and (5) of section 318.143, Florida
27 | Statutes, are reenacted to read:

28 318. 143 Sanctions for infractions by mnors. --

29 (4) For the first conviction for a violation of s.

30| 316.193, the court nmay order the Departnent of H ghway Safety
31| and Motor Vehicles to revoke the nminor's driver's |license

20
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1| until the minor is 18 years of age. For a second or subsequent
2| conviction for such a violation, the court nmay order the

3 | Departnent of Hi ghway Safety and Mdtor Vehicles to revoke the
4| mnor's driver's license until the mnor is 21 years of age.

5 (5) A mnor who is arrested for a violation of s.

6| 316.193 may be rel eased from custody as soon as:

7 (a) The minor is no |onger under the influence of

8 | al cohol i c beverages, of any chem cal substance set forth in s.
9| 877.111, or of any substance controlled under chapter 893, and
10| is not affected to the extent that his or her normal faculties
11 | are i npaired;

12 (b) The mnor's blood-al cohol |evel is |ess than 0.05
13 | percent; or

14 (c) Six hours have el apsed after the nminor's arrest.
15 Section 12. For the purpose of incorporating the

16 | anendnent to section 316.193, Florida Statutes, in references
17 | thereto, subsection (3) of section 318.17, Florida Statutes,
18 | is reenacted to read:

19 318.17 O fenses excepted.--No provision of this

20| chapter is available to a person who is charged with any of
21| the follow ng of fenses:

22 (3) Driving, or being in actual physical control of,
23| any vehicle while under the influence of alcoholic beverages,
24 | any chem cal substance set forth in s. 877.111, or any

25 | substance controll ed under chapter 893, in violation of s.

26 | 316.193, or driving with an unlawful bl ood-al cohol |evel;

27 Section 13. For the purpose of incorporating the

28 | anendnent to section 316.193, Florida Statutes, in references
29 | thereto, subsection (2) of section 322.03, Florida Statutes,
30| is reenacted to read:

31 322.03 Drivers nust be licensed; penalties.--

21
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(2) Prior to issuing a driver's license, the
departnent shall require any person who has been convicted two
or nore tines of a violation of s. 316.193 or of a
substantially sinilar alcohol-related or drug-rel ated of fense
outside this state within the preceding 5 years, or who has
been convicted of three or nore such offenses within the
precedi ng 10 years, to present proof of successful conpletion
of or enrollnment in a departnent-approved substance abuse
education course. If the person fails to conpl ete such
education course within 90 days after issuance, the departnent
shal |l cancel the license. Further, prior to issuing the
driver's license the departnent shall require such person to
present proof of financial responsibility as provided in s.
324.031. For the purposes of this paragraph, a previous
conviction for violation of fornmer s. 316.028, forner s.

316. 1931, or forner s. 860.01 shall be considered a previous
conviction for violation of s. 316.193.

Section 14. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, paragraph (a) of subsection (2) of section 322.0602,
Fl orida Statutes, is reenacted to read:

322.0602 Youthful Drunk Driver Visitation Program --

(2) COURT- ORDERED PARTI Cl PATI ON | N PROGRAM PREFERENCE
FOR PARTI ClI PATI ON. - -

(a) If a person is convicted of a violation of s.

316. 193, the court may order, as a termand condition of
probation in addition to any other termor condition required
or authorized by law, that the probationer participate in the
Yout hful Drunk Driver Visitation Program

Section 15. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references

22
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thereto, subsection (8) of section 322.21, Florida Statutes,
is reenacted to read:

322.21 License fees; procedure for handling and
collecting fees. --

(8) Any person who applies for reinstatenent follow ng
t he suspension or revocation of the person's driver's license
shall pay a service fee of $35 foll owing a suspension, and $60
following a revocation, which is in addition to the fee for a
license. Any person who applies for reinstatenent of a
commercial driver's license follow ng the disqualification of
the person's privilege to operate a conmercial notor vehicle
shall pay a service fee of $60, which is in addition to the
fee for a license. The departnment shall collect all of these
fees at the tine of reinstatenent. The departnent shall issue
proper receipts for such fees and shall pronptly transnmt al
funds received by it as follows:

(a) O the $35 fee received froma licensee for
reinstatenent foll ow ng a suspension, the departnent shal
deposit $15 in the General Revenue Fund and $20 in the Hi ghway
Safety Operating Trust Fund.

(b) O the $60 fee received froma licensee for
reinstatenent follow ng a revocation or disqualification, the
department shall deposit $35 in the General Revenue Fund and
$25 in the H ghway Safety Operating Trust Fund.

If the revocation or suspension of the driver's |icense was

for a violation of s. 316.193, or for refusal to submt to a

| awful breath, blood, or urine test, an additional fee of $115

nmust be charged. However, only one $115 fee may be coll ected

from one person convicted of violations arising out of the

sane incident. The departnent shall collect the $115 fee and
23
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deposit the fee into the H ghway Safety Operating Trust Fund
at the tine of reinstatenent of the person's driver's |icense,
but the fee nay not be collected if the suspension or
revocation is overturned.

Section 16. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, subsection (5) of section 322.25, Florida Statutes,
is reenacted to read:

322.25 Wen court to forward |license to departnent and
report convictions; tenporary reinstatenent of driving
privileges. --

(5) For the purpose of this chapter, the entrance of a
pl ea of nolo contendere by the defendant to a charge of
driving while intoxicated, driving under the influence,
driving with an unl awful bl ood-al cohol |evel, or any other
al cohol -related or drug-related traffic offense sinmlar to the
of fenses specified in s. 316.193, accepted by the court and
under which plea the court has entered a fine or sentence,
whether in this state or any other state or country, shall be
equi val ent to a conviction

Section 17. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, paragraph (a) of subsection (1) of section 322. 26,

Fl orida Statutes, is reenacted to read:

322.26 Mandatory revocation of |icense by
departnent.--The departnent shall forthwith revoke the |icense
or driving privilege of any person upon receiving a record of
such person's conviction of any of the foll owi ng of fenses:

(1)(a) Murder resulting fromthe operation of a notor
vehi cl e, DU nmansl aughter where the conviction represents a
subsequent DUl -rel ated conviction, or a fourth violation of s.

24
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316.193 or fornmer s. 316.1931. For such cases, the revocation
of the driver's license or driving privilege shall be
per manent .

Section 18. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, subsections (1), (2), and (7), paragraph (b) of
subsection (8), paragraph (b) of subsection (10), and
subsection (14) of section 322.2615, Florida Statutes, are
reenacted to read:

322. 2615 Suspension of license; right to review. --

(1)(a) A law enforcenent officer or correctional
of ficer shall, on behalf of the departnent, suspend the
driving privilege of a person who has been arrested by a | aw
enforcenent officer for a violation of s. 316.193, relating to
unl awf ul bl ood-al cohol | evel or breath-al cohol |evel, or of a
person who has refused to subnit to a breath, urine, or blood
test authorized by s. 316.1932. The officer shall take the
person's driver's license and i ssue the person a 10-day
tenmporary pernmit if the person is otherwise eligible for the
driving privilege and shall issue the person a notice of
suspension. If a blood test has been adninistered, the results
of which are not available to the officer at the time of the
arrest, the agency enploying the officer shall transnit such
results to the departnment within 5 days after receipt of the
results. |If the departnent then deternines that the person was
arrested for a violation of s. 316.193 and that the person had
a bl ood- al cohol |evel or breath-al cohol |evel of 0.08 or
hi gher, the departnent shall suspend the person's driver's
| icense pursuant to subsection (3).

25
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(b) The suspensi on under paragraph (a) shall be
pursuant to, and the notice of suspension shall informthe
driver of, the follow ng:

1l.a. The driver refused to submt to a | awful breath,
bl ood, or urine test and his or her driving privilege is
suspended for a period of 1 year for a first refusal or for a
period of 18 nonths if his or her driving privilege has been
previously suspended as a result of a refusal to subnit to
such a test; or

b. The driver violated s. 316.193 by driving with an
unl awf ul bl ood- al cohol |evel as provided in that section and
his or her driving privilege is suspended for a period of 6
months for a first offense or for a period of 1 year if his or
her driving privil ege has been previously suspended for a
violation of s. 316.193.

2. The suspension period shall comence on the date of
arrest or issuance of the notice of suspension, whichever is
| ater.

3. The driver may request a formal or informal review
of the suspension by the departnent within 10 days after the
date of arrest or issuance of the notice of suspension,
whi chever is later.

4. The tenporary permt issued at the tine of arrest
will expire at mdnight of the 10th day follow ng the date of
arrest or issuance of the notice of suspension, whichever is
| ater.

5. The driver may subnmit to the departnent any
materials relevant to the arrest.

(2) Except as provided in paragraph (1)(a), the | aw
enforcenent officer shall forward to the departnent, within 5
days after the date of the arrest, a copy of the notice of

26
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suspension, the driver's license of the person arrested, and a
report of the arrest, including an affidavit stating the
officer's grounds for belief that the person arrested was in
violation of s. 316.193; the results of any breath or bl ood
test or an affidavit stating that a breath, blood, or urine
test was requested by a | aw enforcenent officer or

correctional officer and that the person arrested refused to
submt; a copy of the citation issued to the person arrested;
and the officer's description of the person's field sobriety
test, if any. The failure of the officer to submt nmaterials
within the 5-day period specified in this subsection and in
subsection (1) shall not affect the departnent's ability to
consi der any evidence subnmitted at or prior to the hearing.
The officer may al so subnmit a copy of a videotape of the field
sobriety test or the attenpt to admi nister such test.

(7) In a formal review hearing under subsection (6) or
an informal review hearing under subsection (4), the hearing
of ficer shall determ ne by a preponderance of the evidence
whet her sufficient cause exists to sustain, anend, or
i nval i date the suspension. The scope of the review shall be
limted to the follow ng issues:

(a) If the license was suspended for driving with an
unl awf ul bl ood-al cohol level in violation of s. 316.193:

1. Wether the arresting | aw enforcenent officer had
probabl e cause to believe that the person was driving or in
actual physical control of a notor vehicle in this state while
under the influence of alcoholic beverages or controlled
subst ances.

2. \Wiether the person was placed under |awful arrest
for a violation of s. 316.193.

27
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3. Wiether the person had an unl awful bl ood-al coho
| evel as provided in s. 316.193.

(b) If the license was suspended for refusal to subnit
to a breath, blood, or urine test:

1. Wether the arresting | aw enforcenent officer had
probabl e cause to believe that the person was driving or in
actual physical control of a notor vehicle in this state while
under the influence of alcoholic beverages or controlled
subst ances.

2. \Wiether the person was placed under |awful arrest
for a violation of s. 316.193.

3. Wiether the person refused to subnmit to any such
test after being requested to do so by a | aw enforcenent
of ficer or correctional officer

4. \Whether the person was told that if he or she
refused to submit to such test his or her privilege to operate
a notor vehicle would be suspended for a period of 1 year or
in the case of a second or subsequent refusal, for a period of
18 nont hs.

(8) Based on the determination of the hearing officer
pursuant to subsection (7) for both informal hearings under
subsection (4) and fornal hearings under subsection (6), the
departnment shall

(b) Sustain the suspension of the person's driving
privilege for a period of 6 nonths for a violation of s.
316.193, or for a period of 1 year if the driving privilege of
such person has been previously suspended as a result of a
violation of s. 316.193. The suspensi on peri od commences on
the date of the arrest or issuance of the notice of
suspensi on, whichever is |later
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(10) A person whose driver's license is suspended
under subsection (1) or subsection (3) nay apply for issuance
of a license for business or enploynent purposes only if the
person is otherwise eligible for the driving privilege
pursuant to s. 322.271

(b) If the suspension of the driver's |license of the
person arrested for a violation of s. 316.193, relating to
unl awf ul bl ood- al cohol |evel, is sustained, the person is not
eligible to receive a |license for business or enpl oynent
purposes only pursuant to s. 322.271 until 30 days have
el apsed after the expiration of the last tenporary permt
i ssued. If the driver is not issued a 10-day pernmt pursuant
to this section or s. 322.64 because he or she is ineligible
for the pernit and the suspension for a violation of s.

316. 193, relating to unlawful bl ood-al cohol |evel, is not

i nval i dated by the departnent, the driver is not eligible to
receive a business or enploynment |icense pursuant to s.
322.271 until 30 days have el apsed fromthe date of the
arrest.

(14) The decision of the departnent under this section
shall not be considered in any trial for a violation of s.
316. 193, nor shall any witten statenent submitted by a person
in his or her request for departnental review under this
section be admi ssible into evidence against himor her in any
such trial. The disposition of any related crimna
proceedi ngs shall not affect a suspension inposed pursuant to
this section.

Section 19. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, paragraph (a) of subsection (1) and subsections (15)

29

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

Florida Senate - 2004 SB 2030
14-1602-04 See HB 307

and (19) of section 322.2616, Florida Statutes, are reenacted
to read:

322. 2616 Suspension of |icense; persons under 21 years
of age; right to review. --

(1)(a) Notwithstanding s. 316.193, it is unlawful for
a person under the age of 21 who has a bl ood-al cohol or
breat h-al cohol |evel of 0.02 or higher to drive or be in
actual physical control of a notor vehicle.

(15) The decision of the departnment under this section
shall not be considered in any trial for a violation of s.

316. 193, nor shall any witten statenent subnmitted by a person
in his or her request for departnental review under this
section be admi ssible into evidence against himor her in any
such trial. The disposition of any related crimna

proceedi ngs shall not affect a suspension inposed under this
secti on.

(19) A violation of this section is neither a traffic
infraction nor a crimnal offense, nor does being detained
pursuant to this section constitute an arrest. A violation of
this section is subject to the adninistrative action
provisions of this section, which are administered by the
departnent through its administrative processes.

Adm ni strative actions taken pursuant to this section shall be
recorded in the notor vehicle records nmintai ned by the
departnent. This section does not bar prosecution under s.

316. 193. However, if the departnent suspends a person's

| i cense under s. 322.2615 for a violation of s. 316.193, it
may not al so suspend the person's license under this section
for the sane episode that was the basis for the suspension
under s. 322.2615.
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Section 20. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, paragraph (b) of subsection (1) of section 322. 264,

Fl orida Statutes, is reenacted to read:

322.264 "Habitual traffic offender"” defined.--A
"habitual traffic offender" is any person whose record, as
mai nt ai ned by the Departnent of Hi ghway Safety and Mbtor
Vehi cl es, shows that such person has accunul ated the specified
nunber of convictions for offenses described in subsection (1)
or subsection (2) within a 5-year peri od:

(1) Three or nore convictions of any one or nore of
the follow ng of fenses arising out of separate acts:

(b) Any violation of s. 316.193, forner s. 316. 1931,
or former s. 860. 01;

Any violation of any federal |aw, any |aw of another state or
country, or any valid ordinance of a nmunicipality or county of
another state simlar to a statutory prohibition specified in
subsection (1) or subsection (2) shall be counted as a
vi ol ation of such prohibition. In conputing the nunber of
convictions, all convictions during the 5 years previous to
July 1, 1972, will be used, provided at |east one conviction
occurs after that date. The fact that previous convictions may
have resulted in suspension, revocation, or disqualification
under another section does not exenpt them from bei ng used for
suspensi on or revocation under this section as a habitua
of f ender .

Section 21. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, paragraphs (a) and (c) of subsection (2) and
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subsection (4) of section 322.271, Florida Statutes, are
reenacted to read:

322.271 Authority to nodify revocation, cancell ation
or suspensi on order. --

(2)(a) Upon such hearing, the person whose |icense has
been suspended, cancel ed, or revoked may show that such
suspensi on, cancellation, or revocation of his or her |icense
causes a serious hardship and precludes the person's carrying
out his or her nornal business occupation, trade, or
enpl oynent and that the use of the person's license in the
normal course of his or her business is necessary to the
proper support of the person or his or her famly. Except as
ot herwi se provided in this subsection, the departnent shal
require proof of the successful conpletion of the applicable
depart nent - approved driver training course operating pursuant
to s. 318.1451 or DU program substance abuse education course
and evaluation as provided in s. 316.193(5). Letters of
reconmendati on fromrespected business persons in the
community, law enforcenent officers, or judicial officers may
al so be required to determni ne whether such person shoul d be
permtted to operate a notor vehicle on a restricted basis for
busi ness or enpl oynent use only and in determn ning whet her
such person can be trusted to so operate a notor vehicle. If a
driver's license has been suspended under the point system or
pursuant to s. 322.2615, the departnent shall require proof of
enrollment in the applicabl e departnent-approved driver
training course or licensed DU program substance abuse
education course, including evaluation and treatnent, if
referred, and may require letters of recommendati on descri bed
in this subsection to determine if the driver should be
reinstated on a restricted basis. |If such person fails to
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conpl ete the approved course within 90 days after
reinstatenent or subsequently fails to conplete treatnent, if
appl i cabl e, the departnent shall cancel his or her driver's
license until the course and treatnent, if applicable, is
successfully conpleted, notw thstanding the terns of the court
order or any suspension or revocation of the driving
privilege. The departnent may tenporarily reinstate the
driving privilege on a restricted basis upon verification from
the DU programthat the offender has reentered and is
currently participating in treatnent and has conpleted the DU
education course and evaluation requirenment. |If the DU
programnotifies the departnent of the second failure to
conplete treatnent, the departnent shall reinstate the driving
privilege only after notice of conpletion of treatnent from
the DU program The privilege of driving on a linmted or
restricted basis for business or enploynent use shall not be
granted to a person who has been convicted of a violation of
s. 316.193 until conpletion of the DU program substance abuse
educati on course and eval uations as provided in s. 316.193(5).
Except as provided in paragraph (b), the privilege of driving
on alimted or restricted basis for business or enpl oynent
use shall not be granted to a person whose |icense is revoked
pursuant to s. 322.28 or suspended pursuant to s. 322.2615 and
who has been convicted of a violation of s. 316.193 two or
nore tinmes or whose |icense has been suspended two or nore
times for refusal to submt to a test pursuant to s. 322.2615
or former s. 322.261.

(c) For the purpose of this section, a previous
convi ction of driving under the influence, driving while
i ntoxicated, driving with an unl awful bl ood-al cohol |evel, or
any other simlar alcohol-related or drug-rel ated of fense
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outside this state or a previous conviction of forner s.
316.1931, forner s. 316.028, or forner s. 860.01 shall be
consi dered a previous conviction for violation of s. 316.193.

(4) Notwithstanding the provisions of s. 322.28(2)(e),
a person whose driving privilege has been pernmanently revoked
because he or she has been convicted of DU mansl aughter in
violation of s. 316.193 and has no prior convictions for
DU -rel ated offenses nay, upon the expiration of 5 years after
the date of such revocation or the expiration of 5 years after
the ternination of any termof incarceration under s. 316.193
or former s. 316.1931, whichever date is later, petition the
departnment for reinstatenent of his or her driving privilege.

(a) Wthin 30 days after the receipt of such a
petition, the departnent shall afford the petitioner an
opportunity for a hearing. At the hearing, the petitioner nust
denonstrate to the departnent that he or she:

1. Has not been arrested for a drug-rel ated of fense
during the 5 years preceding the filing of the petition

2. Has not driven a notor vehicle without a |license
for at least 5 years prior to the hearing;

3. Has been drug-free for at least 5 years prior to
t he hearing; and

4. Has conpleted a DU programlicensed by the
depart nent.

(b) At such hearing, the departnment shall deternine
the petitioner's qualification, fitness, and need to drive.
Upon such deternination, the departnent may, in its
di scretion, reinstate the driver's license of the petitioner
Such reinstatenent nust be nmade subject to the foll ow ng
qgual i ficati ons:
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1 1. The license nust be restricted for enpl oynent

2 | purposes for not less than 1 year; and

3 2. Such person nust be supervised by a DU program

4] licensed by the departnent and report to the programfor such
5| supervision and education at |least four tines a year or

6| additionally as required by the program for the renmainder of
7 | the revocation period. Such supervision shall include

8 | eval uation, education, referral into treatnent, and other

9| activities required by the departnent.

10 (c) Such person nust assume the reasonabl e costs of
11 | supervision. |If such person fails to conply with the required
12 | supervision, the programshall report the failure to the

13 | departnent, and the departnent shall cancel such person's

14 | driving privilege.

15 (d) If, after reinstatenent, such person is convicted
16 | of an offense for which mandatory revocation of his or her

17 | license is required, the departnent shall revoke his or her
18 | driving privilege.

19 (e) The departnent shall adopt rules regulating the
20 | providing of services by DU prograns pursuant to this

21 | section.

22 Section 22. For the purpose of incorporating the

23 | anendnent to section 316.193, Florida Statutes, in references
24 | thereto, subsection (2) of section 322.28, Florida Statutes,
25| is reenacted to read:

26 322.28 Period of suspension or revocation. --

27 (2) In a prosecution for a violation of s. 316.193 or
28 | fornmer s. 316.1931, the foll owing provisions apply:

29 (a) Upon conviction of the driver, the court, along
30 | with inposing sentence, shall revoke the driver's |license or
31| driving privilege of the person so convicted, effective on the
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date of conviction, and shall prescribe the period of such
revocation in accordance with the foll ow ng provisions:

1. Upon a first conviction for a violation of the
provisions of s. 316.193, except a violation resulting in
death, the driver's license or driving privilege shall be
revoked for not |ess than 180 days or nore than 1 year

2. Upon a second conviction for an offense that occurs
within a period of 5 years after the date of a prior
conviction for a violation of the provisions of s. 316.193 or
former s. 316.1931 or a conbi nati on of such sections, the
driver's license or driving privilege shall be revoked for not
| ess than 5 years.

3. Upon a third conviction for an offense that occurs
within a period of 10 years after the date of a prior
conviction for the violation of the provisions of s. 316.193
or fornmer s. 316.1931 or a conbi nati on of such sections, the
driver's license or driving privilege shall be revoked for not
| ess than 10 years.

For the purposes of this paragraph, a previous conviction
outside this state for driving under the influence, driving
whil e intoxicated, driving with an unlawful bl ood-al coho
| evel, or any other al cohol-related or drug-related traffic
offense simlar to the offense of driving under the influence
as proscribed by s. 316.193 will be considered a previous
conviction for violation of s. 316.193, and a conviction for
violation of former s. 316.028, former s. 316.1931, or forner
s. 860.01 is considered a conviction for violation of s.
316. 193.

(b) If the period of revocation was not specified by
the court at the tine of inposing sentence or within 30 days
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thereafter, and is not otherw se specified by law, the
departnment shall forthwith revoke the driver's |icense or
driving privilege for the maxi mum peri od applicabl e under
paragraph (a) for a first conviction and for the m ni mum

peri od applicabl e under paragraph (a) for any subsequent
convictions. The driver may, within 30 days after such
revocation by the departnent, petition the court for further
hearing on the period of revocation, and the court may reopen
the case and deternine the period of revocation within the
limts specified in paragraph (a).

(c) The forfeiture of bail bond, not vacated within 20
days, in any prosecution for the offense of driving while
under the influence of alcoholic beverages, chem ca
subst ances, or controll ed substances to the extent of
depriving the defendant of his or her normal faculties shal
be deened equivalent to a conviction for the purposes of this
par agraph, and the departnent shall forthwith revoke the
defendant's driver's license or driving privilege for the
maxi nrum peri od applicabl e under paragraph (a) for a first
conviction and for the mni nrum period applicabl e under
paragraph (a) for a second or subsequent conviction; however,
if the defendant is later convicted of the charge, the period
of revocation inposed by the departnment for such conviction
shal |l not exceed the difference between the applicabl e maxi mum
for a first conviction or mninmumfor a second or subsequent
conviction and the revocation period under this subsection
that has actually el apsed; upon conviction of such charge, the
court may inpose revocation for a period of time as specified
i n paragraph (a). This paragraph does not apply if an
appropriate notion contesting the forfeiture is filed within
t he 20-day peri od.
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1 (d) When any driver's license or driving privilege has
2 | been revoked pursuant to the provisions of this section, the

3 | departnent shall not grant a new |license, except upon

4 | reexam nation of the licensee after the expiration of the

5| period of revocation so prescribed. However, the court may, in
6|its sound discretion, issue an order of reinstatenent on a

7 | form furnished by the departnent which the person nay take to
8| any driver's license exanmining office for reinstatenent by the
9 | departnent pursuant to s. 322.282.

10 (e) The court shall permanently revoke the driver's

11| license or driving privilege of a person who has been

12 | convicted four tinmes for violation of s. 316.193 or forner s.
13 | 316. 1931 or a conbinati on of such sections. The court shal

14 | permanently revoke the driver's license or driving privilege
15| of any person who has been convicted of DU mansl aughter in

16 | violation of s. 316.193. If the court has not permanently

17 | revoked such driver's license or driving privilege within 30
18 | days after inposing sentence, the departnment shall pernanently
19 | revoke the driver's license or driving privilege pursuant to
20| this paragraph. No driver's license or driving privilege my
21| be issued or granted to any such person. This paragraph

22 | applies only if at |least one of the convictions for violation
23| of s. 316.193 or fornmer s. 316.1931 was for a violation that
24 | occurred after July 1, 1982. For the purposes of this

25 | paragraph, a conviction for violation of fornmer s. 316. 028,

26| forner s. 316.1931, or fornmer s. 860.01 is also considered a
27 | conviction for violation of s. 316.193. Al so, a conviction of
28 | driving under the influence, driving while intoxicated,

29 | driving with an unl awful bl ood-al cohol |evel, or any other

30| simlar alcohol-related or drug-related traffic offense

31
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1| outside this state is considered a conviction for the purposes
2| of this paragraph

3 Section 23. For the purpose of incorporating the

4 | amendnent to section 316.193, Florida Statutes, in references
5| thereto, paragraph (a) of subsection (2) of section 322.282,

6| Florida Statutes, is reenacted to read:

7 322.282 Procedure when court revokes or suspends

8| license or driving privilege and orders reinstatenent.--Wen a
9 | court suspends or revokes a person's license or driving

10| privilege and, in its discretion, orders reinstatenent as

11 | provided by s. 322.28(2)(d) or fornmer s. 322.261(5):

12 (2)(a) The court shall issue an order of

13 | reinstatenent, on a formto be furnished by the departnent,

14 | which the person may take to any driver's |icense exam ning
15| office. The departnent shall issue a tenporary driver's pernmit
16 | to a licensee who presents the court's order of reinstatenent,
17 | proof of conpletion of a departnent-approved driver training
18 | or substance abuse education course, and a witten request for
19 | a hearing under s. 322.271. The permt shall not be issued if
20| a record check by the departnent shows that the person has

21 | previously been convicted for a violation of s. 316. 193,

22| forner s. 316.1931, forner s. 316.028, forner s. 860.01, or a
23 | previous conviction outside this state for driving under the
24 | influence, driving while intoxicated, driving with an unl awf ul
25 | bl ood-al cohol |evel, or any simlar alcohol-related or

26 | drug-related traffic offense; that the person's driving

27 | privilege has been previously suspended for refusal to submt
28| to a lawful test of breath, blood, or urine; or that the

29 | person is otherwise not entitled to i ssuance of a driver's

30| license. This paragraph shall not be construed to prevent the
31| reinstatenment of a license or driving privilege that is
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1| presently suspended for driving with an unl awful bl ood-al coho
2| level or arefusal to submt to a breath, urine, or blood test
3| and is also revoked for a conviction for a violation of s.

4] 316.193 or forner s. 316.1931, if the suspension and

5| revocation arise out of the sane incident.

6 Section 24. For the purpose of incorporating the

7 | anendnent to section 316.193, Florida Statutes, in references
8 | thereto, paragraph (a) of subsection (1) of section 322.291

9| Florida Statutes, is reenacted to read:

10 322.291 Driver inmprovenent schools or DU prograns;
11| required in certain suspension and revocati on cases. - - Except
12 | as provided in s. 322.03(2), any person

13 (1) \Whose driving privilege has been revoked:

14 (a) Upon conviction for

15 1. Driving, or being in actual physical control of,
16 | any vehicle while under the influence of al coholic beverages,
17 | any chenical substance set forth in s. 877.111, or any

18 | substance controll ed under chapter 893, in violation of s.

19 | 316. 193;

20 2. Driving with an unl awful bl ood- or breath-al coho
21| | evel

22 3. Mansl aughter resulting fromthe operation of a

23 | not or vehicl e;

24 4., Failure to stop and render aid as required under
25| the laws of this state in the event of a notor vehicle crash
26 | resulting in the death or personal injury of another

27 5. Reckless driving; or

28

29 | shall, before the driving privilege may be reinstated, present
30| to the departnment proof of enrollnent in a departnent-approved
31| advanced driver inprovenent course operating pursuant to s.
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318. 1451 or a substance abuse education course conducted by a
DU programlicensed pursuant to s. 322.292, which shal
i nclude a psychosocial evaluation and treatnent, if referred.
If the person fails to conplete such course or eval uation
within 90 days after reinstatenent, or subsequently fails to
conplete treatnent, if referred, the DU programshall notify
the departnent of the failure. Upon receipt of the notice, the
departnent shall cancel the offender's driving privilege,
not wi t hst andi ng the expiration of the suspension or revocation
of the driving privilege. The department nay tenporarily
reinstate the driving privilege upon verification fromthe DU
programthat the of fender has conpleted the education course
and eval uation requirenent and has reentered and is currently
participating in treatnent. If the DU programnotifies the
departnment of the second failure to conplete treatnent, the
departnment shall reinstate the driving privilege only after
notice of conpletion of treatnent fromthe DU program

Section 25. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, paragraph (a) of subsection (9) of section 322. 34,
Fl orida Statutes, is reenacted to read:

322.34 Driving while |icense suspended, revoked,
cancel ed, or disqualified.--

(9)(a) A notor vehicle that is driven by a person
under the influence of alcohol or drugs in violation of s.
316.193 is subject to seizure and forfeiture under ss.
932.701-932. 707 and is subject to liens for recovering,
towi ng, or storing vehicles under s. 713.78 if, at the tine of
the offense, the person's driver's license is suspended,
revoked, or canceled as a result of a prior conviction for
driving under the influence.
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1 Section 26. For the purpose of incorporating the

2 | anendnent to section 316.193, Florida Statutes, in references
3| thereto, section 322.44, Florida Statutes, is reenacted to

4| read

5 322.44 Driver License Conpact.--The Driver License

6 | Conpact is hereby enacted into law and entered into with al

7| other jurisdictions legally joining therein in the form

8 | substantially as follows:

9

10 ARTI CLE |

11

12 FI NDI NGS AND DECLARATI ON OF PQLI CY. - -

13 (1) The party states find that:

14 (a) The safety of their streets and hi ghways is

15| materially affected by the degree of conpliance with state

16 | laws and | ocal ordinances relating to the operation of notor
17 | vehicl es;

18 (b) Violation of such a |l aw or ordinance is evidence
19 | that the violator engages in conduct which is likely to

20 | endanger the safety of persons and property;

21 (c) The continuance in force of a license to drive is
22 | predicated upon conpliance with |aws and ordi nances rel ating
23| to the operation of notor vehicles, in whichever jurisdiction
24 | the vehicle is operated.

25 (2) It is the policy of each of the party states to:
26 (a) Pronote conpliance with the | aws, ordi nances, and
27 | administrative rules and regulations relating to the operation
28 | of notor vehicles by their operators in each of the

29 | jurisdictions where such operators drive notor vehicl es;

30 (b) Make the reciprocal recognition of licenses to

31| drive and eligibility therefor nore just and equitable by
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considering the overall conpliance with notor vehicle |aws,
ordi nances, and adninistrative rules and regul ations as a
condition precedent to the continuance or issuance of any
license by reason of which the licensee is authorized or
permtted to operate a notor vehicle in any of the party

st at es.

ARTI CLE ||

DEFI NI TIONS. --As used in this conpact:

(1) "State" neans a state, territory or possession of
the United States, the District of Colunbia, or the
Conmonweal th of Puerto Rico.

(2) "Hone state" neans the state which has issued and
has the power to suspend or revoke the use of the |license or
permt to operate a notor vehicle.

(3) "Conviction" neans a conviction of any of fense
related to the use or operation of a notor vehicle which is
prohibited by state |law, nunicipal ordi nance, or
administrative rule or regulation, or a forfeiture of bail,
bond, or other security deposited to secure appearance by a
person charged with having committed any such of fense, and
whi ch conviction or forfeiture is required to be reported to
the licensing authority.

ARTI CLE [ 11

REPORTS OF CONVI CTION. --The licensing authority of a
party state shall report each conviction of a person from
anot her party state occurring within its jurisdiction to the
licensing authority of the hone state of the licensee. Such
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report shall clearly identify the person convicted; describe
the violation specifying the section of the statute, code, or
ordi nance violated; identify the court in which action was
taken; indicate whether a plea of guilty or not guilty was
entered or the conviction was a result of the forfeiture of
bail, bond, or other security; and shall include any speci al
findings nade in connection therewth.

ARTI CLE |V

EFFECT OF CONVI CTI ON. - -

(1) The licensing authority in the hone state, for the
pur poses of suspension, revocation, or limtation of the
license to operate a notor vehicle, shall give the sanme effect
to the conduct reported, pursuant to article Ill, as it would
i f such conduct had occurred in the hone state, in the case of
convictions for:

(a) Manslaughter or negligent honicide resulting from
the operation of a notor vehicle, as provided by ss. 316.193
and 322. 26;

(b) Driving a notor vehicle while under the influence
of al coholic beverages or a narcotic drug, or under the
i nfluence of any other drug to a degree which renders the
driver incapable of safely driving a notor vehicle, as
provided by s. 316.193;

(c) Any felony in the comm ssion of which a notor
vehicle is used, as provided by s. 322.26; or

(d) Failure to stop and render aid in the event of a
notor vehicle crash resulting in the death or personal injury
of another, as provided by s. 322.26.
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1 (2) As to other convictions, reported pursuant to

2| article Ill, the licensing authority in the hone state shal

3] give such effect to the conduct as is provided by the | aws of
4 | the hone state.

5

6 ARTI CLE V

7

8 APPLI| CATI ONS FOR NEW LI CENSES. - - Upon application for a
9] license to drive, the licensing authority in a party state

10 | shall ascertain whether the applicant has ever held, or is the
11| holder of, a license to drive issued by any other party state.
12 | The licensing authority in the state where application is nade
13 | shall not issue a license to drive to the applicant if:

14 (1) The applicant has held such a |icense, but the

15 | sane has been suspended by reason, in whole or in part, of a
16 | violation and if such suspension period has not term nated.

17 (2) The applicant has held such a |icense, but the

18 | sane has been revoked by reason, in whole or in part, of a

19 | violation and if such revocation has not termninated, except
20| that after the expiration of 1 year fromthe date the |license
21 | was revoked, such person nmay nmake application for a new
22| license if pernitted by law. The licensing authority may
23 | refuse to issue a license to any such applicant if, after
24 | investigation, the licensing authority determines that it wll
25| not be safe to grant to such person the privilege of driving a
26 | notor vehicle on the public hi ghways.
27 (3) The applicant is the holder of a license to drive
28 | i ssued by another party state and currently in force unless
29 | the applicant surrenders such |license.
30
31 ARTI CLE VI
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1

2 APPLI CABI LI TY OF OTHER LAWS. - - Except as expressly

3| required by provisions of this conpact, nothing contained

4 | herein shall be construed to affect the right of any party

5| state to apply any of its other laws relating to licenses to
6| drive to any person or circunstance, nor to invalidate or

7 | prevent any driver |icense agreenent or other cooperative

8 | arrangenent between a party state and a nonparty state.

9

10 ARTI CLE VI |

11

12 COVPACT ADM NI STRATOR AND | NTERCHANGE OF | NFORMVATI ON. - -
13 (1) The head of the licensing authority of each party
14 | state shall be the adm nistrator of this conpact for his or
15| her state. The administrators, acting jointly, shall have the
16 | power to fornmulate all necessary and proper procedures for the
17 | exchange of information under this conpact.

18 (2) The administrator of each party state shal

19| furnish to the admi nistrator of each other party state any

20 | information or docunents reasonably necessary to facilitate
21| the admnistration of this conpact.

22

23 ARTI CLE VI I |

24

25 ENTRY | NTO FORCE AND W THDRAWAL. - -

26 (1) This conpact shall enter into force and becone

27 | effective as to any state when it has enacted the sane into
28 | | aw.

29 (2) Any party state may withdraw fromthis conpact by
30| enacting a statute repealing the sane, but no such wi thdrawal
31| shall take effect until 6 nonths after the executive head of
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the withdrawi ng state has given notice of the withdrawal to
t he executive heads of all other party states. No withdrawal
shall affect the validity or applicability by the licensing
authorities of states renmining party to the conpact of any
report of conviction occurring prior to the w thdrawal .

ARTI CLE I X

CONSTRUCTI ON AND SEVERABI LI TY. --Thi s conpact shall be
liberally construed so as to effectuate the purposes thereof.
The provisions of this conpact shall be severable; and if any
phrase, clause, sentence, or provision of this conpact is
declared to be contrary to the constitution of any party state
or of the United States or the applicability thereof to any
gover nnent, agency, person, or circunstance is held invalid,
the validity of the remminder of this conpact and the
applicability thereof to any governnent, agency, person, or
ci rcunstance shall not be affected thereby. If this conpact
shall be held contrary to the constitution of any state party
thereto, the conpact shall remain in full force and effect as
to the remaining states and in full force and effect as to the
state affected as to all severable matters.

Section 27. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
thereto, subsection (3) of section 322.62, Florida Statutes,
is reenacted to read:

322.62 Driving under the influence; conmercial notor
vehi cl e operators. --

(3) This section does not supersede s. 316.193.
Nothing in this section prohibits the prosecution of a person
who drives a conmercial notor vehicle for driving under the
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1| influence of alcohol or controlled substances whether or not

2 | such person is also prosecuted for a violation of this

3| section.

4 Section 28. For the purpose of incorporating the

5| anendnent to section 316.193, Florida Statutes, in references
6 | thereto, paragraph (d) of subsection (2) and subsection (6) of
7 | section 322.63, Florida Statutes, are reenacted to read:

8 322.63 Al cohol or drug testing; commercial notor

9| vehicle operators. --

10 (2) The chemical and physical tests authorized by this
11| section shall only be required if a | aw enforcenent officer

12 | has reasonabl e cause to believe that a person driving a

13 | conmercial notor vehicle has any al cohol, chem cal substance,
14 | or controlled substance in his or her body.

15 (d) The administration of one test under paragraph

16 | (a), paragraph (b), or paragraph (c) shall not preclude the
17 | adninistration of a different test under paragraph (a),

18 | paragraph (b), or paragraph (c). However, a urine test may not
19 | be used to deternine al cohol concentration and a breath test
20 | may not be used to determ ne the presence of controlled

21 | substances or chemical substances in a person's body.

22 | Notwi t hstandi ng the provisions of this paragraph, in the event
23| a Florida |icensee has been convicted in another state for an
24 | offense substantially simlar to s. 316.193 or to s. 322.62,
25 | whi ch conviction was based upon evidence of test results

26 | prohi bited by this paragraph, that out-of-state conviction

27 | shall constitute a conviction for the purposes of this

28 | chapter.

29 (6) Notwithstandi ng any provision of law pertaining to
30| the confidentiality of hospital records or other nedica

31| records, information relating to the al cohol content of a
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person's bl ood or the presence of chenical substances or
control |l ed substances in a person's bl ood obtained pursuant to
this section shall be released to a court, prosecuting
attorney, defense attorney, or |law enforcenment officer in
connection with an alleged violation of s. 316.193 or s.

322. 62 upon request for such information

Section 29. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, subsections (1) and (2), paragraph (a) of subsection
(7), paragraph (b) of subsection (8), and subsections (14) and
(15) of section 322.64, Florida Statutes, are reenacted to
read:

322.64 Hol der of conmercial driver's license; driving
wi th unl awful bl ood-al cohol |evel; refusal to submt to
breath, urine, or blood test.--

(1)(a) A law enforcenent officer or correctional
of ficer shall, on behalf of the departnent, disqualify from
operating any conmercial notor vehicle a person who while
operating or in actual physical control of a conmercial notor
vehicle is arrested for a violation of s. 316.193, relating to
unl awf ul bl ood-al cohol | evel or breath-al cohol |evel, or a
person who has refused to subnit to a breath, urine, or blood
test authorized by s. 322.63 arising out of the operation or
actual physical control of a commercial notor vehicle. Upon
di squalification of the person, the officer shall take the
person's driver's license and i ssue the person a 10-day
tenmporary pernmit if the person is otherwise eligible for the
driving privilege and shall issue the person a notice of
disqualification. If the person has been given a bl ood,
breath, or urine test, the results of which are not avail abl e
to the officer at the tine of the arrest, the agency enpl oying
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the officer shall transmit such results to the departnent
within 5 days after receipt of the results. If the departnent
then determines that the person was arrested for a violation
of s. 316.193 and that the person had a bl ood-al cohol |evel or
br eat h-al cohol |evel of 0.08 or higher, the departnent shal

di squalify the person fromoperating a conmercial notor
vehi cl e pursuant to subsection (3).

(b) The disqualification under paragraph (a) shall be
pursuant to, and the notice of disqualification shall inform
the driver of, the foll ow ng:

1l.a. The driver refused to submt to a | awful breath,
bl ood, or urine test and he or she is disqualified from
operating a conmercial notor vehicle for a period of 1 year,
for a first refusal, or permanently, if he or she has
previously been disqualified as a result of a refusal to
submt to such a test; or

b. The driver violated s. 316.193 by driving with an
unl awf ul bl ood-al cohol |evel and he or she is disqualified
fromoperating a comercial notor vehicle for a period of 6
months for a first offense or for a period of 1 year if he or
she has previously been disqualified, or his or her driving
privil ege has been previously suspended, for a violation of s.
316. 193.

2. The disqualification period shall comence on the
date of arrest or issuance of notice of disqualification
whi chever is later.

3. The driver may request a formal or informal review
of the disqualification by the departnent within 10 days after
the date of arrest or issuance of notice of disqualification
whi chever is later.
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4. The tenporary permt issued at the tine of arrest
or disqualification will expire at mdnight of the 10th day
following the date of disqualification.

5. The driver may subnmit to the departnent any
materials relevant to the arrest.

(2) Except as provided in paragraph (1)(a), the | aw
enforcenent officer shall forward to the departnent, within 5
days after the date of the arrest or the issuance of the
notice of disqualification, whichever is |ater, a copy of the
notice of disqualification, the driver's license of the person
arrested, and a report of the arrest, including, if
applicable, an affidavit stating the officer's grounds for
belief that the person arrested was in violation of s.
316.193; the results of any breath or blood test or an
affidavit stating that a breath, blood, or urine test was
requested by a | aw enforcenent officer or correctional officer
and that the person arrested refused to subnit; a copy of the
citation issued to the person arrested; and the officer's
description of the person's field sobriety test, if any. The
failure of the officer to subnmit materials within the 5-day
period specified in this subsection or subsection (1) shal
not affect the departnent's ability to consider any evidence
submtted at or prior to the hearing. The officer may al so
submt a copy of a videotape of the field sobriety test or the
attenpt to adm nister such test.

(7) In a formal review hearing under subsection (6) or
an informal review hearing under subsection (4), the hearing
of ficer shall determ ne by a preponderance of the evidence
whet her sufficient cause exists to sustain, anend, or
invalidate the disqualification. The scope of the review shall
be limted to the foll owi ng issues:
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(a) If the person was disqualified fromoperating a
commercial nmotor vehicle for driving with an unl awf ul
bl ood- al cohol level in violation of s. 316.193:

1. Wether the arresting | aw enforcenent officer had
probabl e cause to believe that the person was driving or in
actual physical control of a commercial nmotor vehicle in this
state while he or she had any al cohol, chenical substances, or
control |l ed substances in his or her body.

2. Wiether the person was placed under |awful arrest
for a violation of s. 316.193.

3. Wiether the person had an unl awful bl ood-al coho
| evel as provided in s. 316.193.

(8) Based on the determination of the hearing officer
pursuant to subsection (7) for both informal hearings under
subsection (4) and fornal hearings under subsection (6), the
departnment shall

(b) Sustain the disqualification for a period of 6
months for a violation of s. 316.193 or for a period of 1 year
if the person has been previously disqualified from operating
a commercial motor vehicle or his or her driving privil ege has
been previously suspended as a result of a violation of s.

316. 193. The disqualification period conrences on the date of
the arrest or issuance of the notice of disqualification
whi chever is later.

(14) The decision of the departnent under this section
shall not be considered in any trial for a violation of s.

316. 193, s. 322.61, or s. 322.62, nor shall any witten
statenent submitted by a person in his or her request for
departnental review under this section be adm ssible into

evi dence agai nst himor her in any such trial. The disposition
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of any related crininal proceedings shall not affect a
di squalification inposed pursuant to this section

(15) This section does not preclude the suspension of
the driving privilege pursuant to s. 322.2615. The driving
privilege of a person who has been disqualified fromoperating
a commercial notor vehicle also may be suspended for a
violation of s. 316.193.

Section 30. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
thereto, paragraph (f) of subsection (4) of section 323.001
Fl orida Statutes, is reenacted to read:

323.001 Wecker operator storage facilities; vehicle
hol ds. - -

(4) The requirenents for a witten hold apply when the
following conditions are present:

(f) The vehicle is inpounded or imobilized pursuant
to s. 316.193 or s. 322.34; or

Section 31. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, subsection (6) of section 327.35, Florida Statutes,
is reenacted to read:

327.35 Boating under the influence; penalties;

"desi gnated drivers".--

(6) Wth respect to any person convicted of a
vi ol ation of subsection (1), regardl ess of any other penalty
i mposed:

(a) For the first conviction, the court shall place
t he defendant on probation for a period not to exceed 1 year
and, as a condition of such probation, shall order the
defendant to participate in public service or a community work
project for a mninmmof 50 hours. The court nust also, as a
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condi tion of probation, order the inpoundnent or
i mobilization of the vessel that was operated by or in the
actual control of the defendant or any one vehicle registered
in the defendant's nane at the tine of inmpoundnent or
i mobilization, for a period of 10 days or for the unexpired
termof any |lease or rental agreenent that expires within 10
days. The inpoundrment or inmobilization nmust not occur
concurrently with the incarceration of the defendant. The
i mpoundnent or i mmobilization order nmay be dismssed in
accordance with paragraph (e) or paragraph (f). The tota
period of probation and incarceration nmay not exceed 1 year
(b) For the second conviction for an offense that
occurs within a period of 5 years after the date of a prior
conviction for violation of this section, the court shal
order inprisonnent for not |less than 10 days. The court nust
al so, as a condition of probation, order the inmpoundnent or
i mmobilization of the vessel that was operated by or in the
actual control of the defendant or any one vehicle registered
in the defendant's nane at the tine of inmpoundnent or
i mobilization, for a period of 30 days or for the unexpired
termof any |lease or rental agreenment that expires within 30
days. The inpoundrment or inmobilization nmust not occur
concurrently with the incarceration of the defendant. The
i mpoundnent or i mmobilization order may be dismssed in
accordance with paragraph (e) or paragraph (f). At |east 48
hours of confinenent nust be consecuti ve.
(c) For the third or subsequent conviction for an
of fense that occurs within a period of 10 years after the date
of a prior conviction for violation of this section, the court
shal | order inprisonnent for not | ess than 30 days. The court
nmust al so, as a condition of probation, order the inpoundnment
54

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

Florida Senate - 2004 SB 2030
14-1602-04 See HB 307

or immobilization of the vessel that was operated by or in the
actual control of the defendant or any one vehicle registered
in the defendant's nane at the tine of inmpoundnent or
i mobilization, for a period of 90 days or for the unexpired
termof any |lease or rental agreenent that expires within 90
days. The inpoundrment or inmobilization nmust not occur
concurrently with the incarceration of the defendant. The
i mpoundnent or i mmobilization order nmay be dismssed in
accordance with paragraph (e) or paragraph (f). At |east 48
hours of confinenent nust be consecuti ve.

(d) The court nust at the tine of sentencing the
def endant issue an order for the inpoundrment or inmobilization
of a vessel. Wthin 7 business days after the date that the
court issues the order of inpoundnent, and once again 30
busi ness days before the actual inpoundnent or immobilization
of the vessel, the clerk of the court nust send notice by
certified mail, return receipt requested, to the registered
owner of each vessel, if the registered owner is a person
ot her than the defendant, and to each person of record
claimng a lien against the vessel

(e) A person who owns but was not operating the vesse
when the of fense occurred may submit to the court a police
report indicating that the vessel was stolen at the tine of
the of fense or docunentation of having purchased the vesse
after the offense was conmitted froman entity other than the
defendant or the defendant's agent. |If the court finds that
the vessel was stolen or that the sale was not nade to
circunvent the order and allow the defendant continued access
to the vessel, the order nust be di sm ssed and the owner of
the vessel will incur no costs. If the court denies the
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request to dismss the order of inpoundnent or immobilization
the petitioner may request an evidentiary hearing.

(f) A person who owns but was not operating the vesse
when t he of fense occurred, and whose vessel was stolen or who
purchased the vessel after the offense was conmmitted directly
fromthe defendant or the defendant's agent, nmay request an
evidentiary hearing to determ ne whether the inmpoundnent or
i mobi lization should occur. If the court finds that either
the vessel was stolen or the purchase was nade w t hout
know edge of the offense, that the purchaser had no
relationship to the defendant other than through the
transaction, and that such purchase would not circunvent the
order and all ow t he defendant conti nued access to the vessel
the order nust be dism ssed and the owner of the vessel will
i ncur no costs.

(g) Al costs and fees for the inpoundnent or
i mmobilization, including the cost of notification, nust be
paid by the owner of the vessel or, if the vessel is |eased or
rented, by the person leasing or renting the vessel, unless
t he i npoundnent or immobilization order is dism ssed.

(h) The person who owns a vessel that is inpounded or
i mmobi | ized under this paragraph, or a person who has a |ien
of record against such a vessel and who has not requested a
review of the inpoundnent pursuant to paragraph (e) or
paragraph (f), may, within 10 days after the date that person
has know edge of the | ocation of the vessel, file a conpl aint
in the county in which the owner resides to determ ne whether
the vessel was wongfully taken or withheld fromthe owner or
| ienholder. Upon the filing of a conplaint, the owner or
I i enhol der may have the vessel released by posting with the
court a bond or other adequate security equal to the anmount of
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the costs and fees for inpoundnent or immobilization
including towing or storage, to ensure the paynent of the
costs and fees if the owner or |ienhol der does not prevail.
When the bond is posted and the fee is paid as set forth in s.
28.24, the clerk of the court shall issue a certificate
releasing the vessel. At the tine of rel ease, after reasonabl e
i nspection, the owner or lienholder nust give a receipt to the
towi ng or storage conpany indicating any | oss or danage to the
vessel or to the contents of the vessel

(i) A defendant, in the court's discretion, may be
required to serve all or any portion of a term of inprisonnent
to which the defendant has been sentenced pursuant to this
section in a residential alcoholismtreatnent programor a
residential drug abuse treatnment program Any tine spent in
such a program nust be credited by the court toward the term
of inprisonnent.

For the purposes of this section, any conviction for a
violation of s. 316.193, a previous conviction for the
violation of former s. 316.1931, forner s. 860.01, or forner
s. 316.028, or a previous conviction outside this state for
driving under the influence, driving while intoxicated,
driving with an unl awful bl ood-al cohol level, driving with an
unl awf ul breat h-al cohol |evel, or any other sinlar

al cohol -related or drug-related traffic offense, is also
consi dered a previous conviction for violation of this

secti on.

Section 32. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, subsection (10) of section 397.405, Florida Statutes,
is reenacted to read:
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397.405 Exenptions fromlicensure.--The follow ng are
exenpt fromthe licensing provisions of this chapter

(10) DU education and screening services provided
pursuant to ss. 316.192, 316.193, 322.095, 322.271, and
322.291. Persons or entities providing treatnment services nust
be licensed under this chapter unless exenpted fromlicensing
as provided in this section.

The exenptions fromlicensure in this section do not apply to
any service provider that receives an appropriation, grant, or
contract fromthe state to operate as a service provider as
defined in this chapter or to any substance abuse program
regul ated pursuant to s. 397.406. Furthernore, this chapter
may not be construed to limt the practice of a physician

i censed under chapter 458 or chapter 459, a psychol ogi st

| i censed under chapter 490, or a psychotherapist |icensed
under chapter 491 who provi des substance abuse treatnent, so

| ong as t he physician, psychol ogi st, or psychotherapi st does
not represent to the public that he or she is a |licensed
service provider and does not provide services to clients
pursuant to part V of this chapter. Failure to conply with any
requi rement necessary to nmmintain an exenpt status under this
section is a msdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

Section 33. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
thereto, paragraph (c) of subsection (17) of section 440.02,

Fl orida Statutes, is reenacted to read:

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwise, the follow ng terns
shal | have the follow ng neani ngs:
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1 (17)
2 (c) "Enploynent" does not include service performed by
3| or as:
4 1. Donestic servants in private hones
5 2. Agricultural labor perforned on a farmin the
6 | enpl oy of a bona fide farner, or association of farners, that
7| enpl oys 5 or fewer regul ar enpl oyees and that enpl oys fewer
8 | than 12 other enployees at one tine for seasonal agricultura
9| labor that is conpleted in | ess than 30 days, provided such
10 | seasonal enpl oynent does not exceed 45 days in the sane
11 | cal endar year. The term"farm includes stock, dairy, poultry,
12| fruit, fur-bearing animals, fish, and truck farns, ranches,
13 | nurseries, and orchards. The term"agricultural |abor"
14 | includes field forenmen, tinmekeepers, checkers, and other farm
15| | abor supervi sory personnel
16 3. Professional athletes, such as professional boxers,
17 | wrestlers, baseball, football, basketball, hockey, polo,
18 | tennis, jai alai, and simlar players, and notorsports teans
19 | conpeting in a notor racing event as defined in s. 549.08.
20 4. Labor under a sentence of a court to perform
21| community services as provided in s. 316.193.
22 5. State prisoners or county inmates, except those
23 | perform ng services for private enployers or those enunerated
24 1in s. 948.03(8)(a).
25 Section 34. For the purpose of incorporating the
26 | anendnent to section 316.193, Florida Statutes, in references
27 | thereto, paragraph (b) of subsection (7) of section 440.009,
28| Florida Statutes, is reenacted to read:
29 440. 09 Coverage. - -
30 (7)
31
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(b) If the enployee has, at the tine of the injury, a
bl ood al cohol |evel equal to or greater than the |evel
specified in s. 316.193, or if the enployee has a positive
confirmation of a drug as defined in this act, it is presuned
that the injury was occasioned prinmarily by the intoxication
of, or by the influence of the drug upon, the enployee. If the
enpl oyer has inplenented a drug-free workplace, this
presunption nay be rebutted only by evidence that there is no
reasonabl e hypothesis that the intoxication or drug influence
contributed to the injury. In the absence of a drug-free
wor kpl ace program this presunption nmay be rebutted by cl ear
and convi nci ng evidence that the intoxication or influence of
the drug did not contribute to the injury. Percent by weight
of al cohol in the blood nust be based upon grans of al coho
per 100 nmilliliters of blood. If the results are positive, the
testing facility nust mmintain the specinen for a m ni num of
90 days. Bl ood serum may be used for testing purposes under
this chapter; however, if this test is used, the presunptions
under this section do not arise unless the blood al cohol |evel
is proved to be nedically and scientifically equivalent to or
greater than the conparabl e bl ood al cohol |evel that woul d
have been obtained if the test were based on percent by weight
of alcohol in the blood. However, if, before the accident, the
enpl oyer had actual know edge of and expressly acqui esced in
the enpl oyee's presence at the workplace while under the
i nfluence of such al cohol or drug, the presunptions specified
in this subsection do not apply.

Section 35. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, paragraph (d) of subsection (1) of section 493. 6106,
Florida Statutes, is reenacted to read:
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493. 6106 License requirenents; posting.--

(1) Each individual licensed by the departnent nust:

(d) Not be a chronic and habitual user of al coholic
beverages to the extent that her or his normal faculties are
i mpai red; not have been comritted under chapter 397, forner
chapter 396, or a sinmlar law in any other state; not have
been found to be a habitual offender under s. 856.011(3) or a
simlar lawin any other state; and not have had two or nore
convictions under s. 316.193 or a simlar law in any other
state within the 3-year period i medi ately preceding the date
the application was filed, unless the individual establishes
that she or he is not currently inpaired and has successfully
conpleted a rehabilitation course.

Section 36. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, subsection (4) of section 627.758, Florida Statutes,
is reenacted to read:

627.758 Surety on auto club traffic arrest bond;
conditions, limt; bail bond.--

(4) Notwithstanding the provisions of s. 626.311 or
chapter 648, any surety insurer identified in a guaranteed
traffic arrest bond certificate or any licensed general |ines
agent of the surety insurer may execute a bail bond for the
aut onobi l e cl ub or association nmenber identified in the
guaranteed traffic arrest bond certificate in an anount not in
excess of $5,000 for any violation of chapter 316 or any
simlar traffic | aw or ordi nance except for driving under the
i nfl uence of al coholic beverages, chem cal substances, or
control |l ed substances, as prohibited by s. 316.193.

Section 37. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
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thereto, paragraph (f) of subsection (2) and paragraph (f) of
subsection (10) of section 790.06, Florida Statutes, are
reenacted to read:

790.06 License to carry conceal ed weapon or firearm--

(2) The Departnent of Agriculture and Consuner
Services shall issue a license if the applicant:

(f) Does not chronically and habitually use al coholic
beverages or other substances to the extent that his or her
normal faculties are inpaired. It shall be presuned that an
applicant chronically and habitually uses al coholic beverages
or other substances to the extent that his or her norna
faculties are inpaired if the applicant has been conmmtted
under chapter 397 or under the provisions of fornmer chapter
396 or has been convicted under s. 790. 151 or has been deened
a habitual offender under s. 856.011(3), or has had two or
nore convictions under s. 316.193 or sinilar |aws of any other
state, within the 3-year period imediately preceding the date
on which the application is submtted;

(10) A license issued under this section shall be
suspended or revoked pursuant to chapter 120 if the |icensee:

(f) |Is convicted of a second violation of s. 316. 193,
or a simlar law of another state, within 3 years of a
previ ous conviction of such section, or simlar |aw of another
state, even though the first violation nay have occurred prior
to the date on which the application was submtted

Section 38. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
thereto, subsection (2) of section 903.36, Florida Statutes,
is reenacted to read:

903.36 G@uaranteed arrest bond certificates as cash
bail . --
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1 (2) The execution of a bail bond by a |icensed genera
2| lines agent of a surety insurer for the autonobile club or

3 | association nmenber identified in the guaranteed traffic arrest
4| bond certificate, as provided in s. 627.758(4), shall be

5| accepted as bail in an anpbunt not to exceed $5,000 for the

6 | appearance of the person naned in the certificate in any court
7| to answer for the violation of a provision of chapter 316 or a
8| simlar traffic law or ordi nance, except driving under the

9 | influence of alcoholic beverages, chem cal substances, or

10| control |l ed substances, as prohibited by s. 316.193.

11| Presentation of the guaranteed traffic arrest bond certificate
12 | and a power of attorney fromthe surety insurer for its

13| licensed general lines agents is authorization for such agent
14 | to execute the bail bond.

15 Section 39. For the purpose of incorporating the

16 | anendnent to section 316.193, Florida Statutes, in references
17 | thereto, paragraph (c) of subsection (4) of section 907. 041,
18| Florida Statutes, is reenacted to read:

19 907.041 Pretrial detention and rel ease.--

20 (4) PRETRI AL DETENTI ON. - -

21 (c) The court may order pretrial detention if it finds
22 | a substantial probability, based on a defendant's past and

23 | present patterns of behavior, the criteria in s. 903. 046, and
24 | any other relevant facts, that any of the follow ng

25| circunst ances exi sts:

26 1. The defendant has previously violated conditions of
27 | rel ease and that no further conditions of rel ease are

28 | reasonably likely to assure the defendant's appearance at

29 | subsequent proceedi ngs;

30 2. The defendant, with the intent to obstruct the

31| judicial process, has threatened, intimidated, or injured any
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victim potential witness, juror, or judicial officer, or has
attenpted or conspired to do so, and that no condition of

rel ease will reasonably prevent the obstruction of the
judicial process;

3. The defendant is charged with trafficking in
control |l ed substances as defined by s. 893.135, that there is
a substantial probability that the defendant has conmitted the
of fense, and that no conditions of release will reasonably
assure the defendant's appearance at subsequent crimna
pr oceedi ngs; or

4. The defendant is charged with DU nmansl aughter, as
defined by s. 316.193, and that there is a substanti al
probability that the defendant conmitted the crine and that
t he defendant poses a threat of harmto the community;
conditions that would support a finding by the court pursuant
to this subparagraph that the defendant poses a threat of harm
to the conmunity include, but are not |linmted to, any of the
fol | owi ng:

a. The defendant has previously been convicted of any
crime under s. 316.193, or of any crine in any other state or
territory of the United States that is substantially sinilar
to any crinme under s. 316.193;

b. The defendant was driving with a suspended driver's
| icense when the charged crinme was conmitted; or

c. The defendant has previously been found guilty of,
or has had adjudication of guilt withheld for, driving while
the defendant's driver's license was suspended or revoked in
violation of s. 322.34;

5. The defendant poses the threat of harmto the
community. The court may so conclude, if it finds that the
defendant is presently charged with a dangerous crine, that
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there is a substantial probability that the defendant

comm tted such crine, that the factual circunstances of the
crinme indicate a disregard for the safety of the conmunity,
and that there are no conditions of rel ease reasonably
sufficient to protect the community fromthe risk of physica
harm to persons.

6. The defendant was on probation, parole, or other
rel ease pendi ng conpl eti on of sentence or on pretrial rel ease
for a dangerous crine at the tinme the current offense was
comm tted; or

7. The defendant has violated one or nore conditions
of pretrial release or bond for the offense currently before
the court and the violation, in the discretion of the court,
supports a finding that no conditions of rel ease can
reasonably protect the community fromrisk of physical harmto
persons or assure the presence of the accused at trial

Section 40. For the purpose of incorporating the
amendnents to sections 316.193 and 327.35, Florida Statutes,
in references thereto, section 938.07, Florida Statutes, is
reenacted to read:

938.07 Driving or boating under the
i nfluence. -- Notwi t hstandi ng any ot her provision of s. 316.193
or s. 327.35, a court cost of $135 shall be added to any fine
i mposed pursuant to s. 316.193 or s. 327.35. The cl erks shal
remt the funds to the Departnent of Revenue, $25 of which
shal | be deposited in the Energency Medical Services Trust
Fund, $50 shall be deposited in the Crimnal Justice Standards
and Training Trust Fund of the Departnent of Law Enforcenent
to be used for operational expenses in conducting the
statewi de crimnal analysis |aboratory system established in
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Ss. 943.32, and $60 shall be deposited in the Brain and Spina
Cord Injury Rehabilitation Trust Fund created in s. 381.79.

Section 41. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
thereto, section 938.21, Florida Statutes, is reenacted to
read:

938.21 Al cohol and drug abuse
prograns. - - Notwi t hst andi ng any provision to the contrary of
the laws of this state, the court nay assess for al cohol and
ot her drug abuse prograns as provided in s. 893.165 any
def endant who pleads guilty or nolo contendere to, or is
convicted of, a violation of any provision of chapter 893 or
whi ch involves a crimnal violation of s. 316.193, s. 856.011
s. 856.015, or chapter 562, chapter 567, or chapter 568, in
addition to any fine and other penalty provided by law, a
court cost in an anount up to the anmbunt of the fine
aut horized for the violation. The court is authorized to order
a defendant to pay an additional assessnent if it finds that
t he defendant has the ability to pay the fine and the
addi tional assessnment and will not be prevented thereby from
being rehabilitated or from nmaking restitution

Section 42. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
thereto, subsection (1) of section 938.23, Florida Statutes,
is reenacted to read:

938. 23 Assistance grants for al cohol and ot her drug
abuse prograns. - -

(1) In addition to any fine inposed by |aw for any
crimnal offense under chapter 893 or for any crimna
violation of s. 316.193, s. 856.011, s. 856.015, or chapter
562, chapter 567, or chapter 568, the court shall be
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aut hori zed, pursuant to the requirenents of s. 938.21, to

i npose an additional assessnent in an anount up to the anpunt
of the fine authorized for the offense. Such additiona
assessnents shall be deposited for the purpose of providing
assi stance grants to drug abuse treatnent or al cohol treatnent
or education prograns as provided in s. 893. 165.

Section 43. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
t hereto, paragraph (d) of subsection (2) of section 943. 05,

Fl orida Statutes, is reenacted to read:

943.05 Crimnal Justice Information Program duties;
crinme reports. --

(2) The program shall:

(d) Adopt rules to effectively and efficiently
i mpl erent, adnini ster, nmanage, naintain, and use the autonated
fingerprint identification systemand uniform offense reports
and arrest reports. The rules shall be considered m ni num
requi renments and shall not preclude a crimnal justice agency
frominplenenting its own enhancenents. However, rules and
forns prescribing uniformarrest or probable cause affidavits
and al cohol influence reports to be used by all |aw
enforcenent agencies in nmaking DU arrests under s. 316.193
shal | be adopted, and shall be used by all |aw enforcenent
agencies in this state. The rules and forns prescribing such
uniformaffidavits and reports shall be adopted and
i mpl erented by July 1, 2004. Failure to use these uniform
affidavits and reports, however, shall not prohibit
prosecution under s. 316.193.

Section 44. For the purpose of incorporating the
amendnent to section 316.193, Florida Statutes, in references
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1| thereto, paragraph (b) of subsection (8) of section 948. 03,

2| Florida Statutes, is reenacted to read:

3 948.03 Ternms and conditions of probation or community
4| control . --

5 (8)

6 (b) In deternmining the average weekly wage, unless

7 | otherwi se deternined by a specific funding program al

8 | remuneration received fromthe enpl oyer shall be considered a
9| gratuity, and the offender shall not be entitled to any

10 | benefits otherw se payabl e under s. 440. 15, regardl ess of

11 | whether the offender nmay be receiving wages and renuneration
12 | from ot her enploynent with another enpl oyer and regardl ess of
13| his or her future wage-earning capacity. The provisions of

14 | this subsection do not apply to any person performng | abor
15 | under a sentence of a court to performcommunity services as
16 | provided in s. 316.193.

17 Section 45. For the purpose of incorporating the

18 | anendnent to section 316.193, Florida Statutes, in references
19 | thereto, paragraph (b) of subsection (3) of section 960.03,
20| Florida Statutes, is reenacted to read:
21 960.03 Definitions; ss. 960.01-960.28.--As used in ss.
22 | 960. 01-960. 28, unless the context otherw se requires, the
23 | term
24 (3) "Crinme" neans:
25 (b) Awviolation of s. 316.193, s. 316.027(1), s.
26| 327.35(1), s. 782.071(1)(b), or s. 860.13(1)(a) which results
27 | in physical injury or death; however, no other act involving
28 | the operation of a notor vehicle, boat, or aircraft which
29 | results in injury or death shall constitute a crine for the
30 | purpose of this chapter unless the injury or death was
3l|intentionally inflicted through the use of such vehicle, boat,
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or aircraft or unless such vehicle, boat, or aircraft is an
i mplerent of a crine to which this act applies.

Section 46. For the purpose of incorporating the
amendnent to section 327.35, Florida Statutes, in references
t hereto, subsection (3) of section 327.352, Florida Statutes,
is reenacted to read:

327.352 Tests for al cohol, chem cal substances, or
control | ed substances; inplied consent; refusal.--

(3) Notwithstandi ng any provision of |law pertaining to
the confidentiality of hospital records or other nedica
records, information relating to the alcoholic content of the
bl ood or breath or the presence of chenical substances or
control |l ed substances in the bl ood obtained pursuant to this
section shall be released to a court, prosecuting attorney,
defense attorney, or |law enforcenent officer in connection
with an alleged violation of s. 327.35 upon request for such
i nformati on.

Section 47. For the purpose of incorporating the
amendnent to section 327.35, Florida Statutes, in references
thereto, subsections (1) and (2) of section 327.35215, Florida
Statutes, are reenacted to read:

327.35215 Penalty for failure to submit to test.--

(1) A person who is lawfully arrested for an all eged
violation of s. 327.35 and who refuses to subnit to a bl ood
test, breath test, or urine test pursuant to s. 327.352 is
subject to a civil penalty of $500.

(2) When a person refuses to subnit to a blood test,
breath test, or urine test pursuant to s. 327.352, a | aw
enforcenent officer who is authorized to make arrests for
violations of this chapter shall file with the clerk of the
court, on a formprovided by the departnent, a certified
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statenent that probable cause existed to arrest the person for
a violation of s. 327.35 and that the person refused to submt
to a test as required by s. 327.352. Along with the statenent,
the officer nust also subnit a sworn statenment on a form

provi ded by the departnent that the person has been advi sed of
both the penalties for failure to submit to the blood, breath,
or urine test and the procedure for requesting a hearing.

Section 48. For the purpose of incorporating the
amendnent to section 327.35, Florida Statutes, in references
t hereto, subsection (4) of section 327.353, Florida Statutes,
is reenacted to read:

327.353 Blood test for inpairnent or intoxication in
cases of death or serious bodily injury; right to use
reasonabl e force. --

(4) Notwi thstandi ng any provision of law pertaining to
the confidentiality of hospital records or other nedica
records, information relating to the alcoholic content of the
bl ood or the presence of chem cal substances or controlled
substances in the blood obtained pursuant to this section
shal|l be released to a court, prosecuting attorney, defense
attorney, or |law enforcenent officer in connection with an
al l eged violation of s. 327.35 upon request for such
i nformati on.

Section 49. For the purpose of incorporating the
amendnent to section 327.35, Florida Statutes, in references
thereto, subsections (1) and (4) of section 327.354, Florida
Statutes, are reenacted to read:

327.354 Presunption of inpairnent; testing nethods. --

(1) It is unlawful and punishable as provided in s.
327.35 for any person who is under the influence of alcoholic
beverages or controll ed substances, when affected to the
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1| extent that the person's nornal faculties are inpaired or to

2| the extent that the person is deprived of full possession of

3| normal faculties, to operate any vessel within this state.

4 | Such normal faculties include, but are not limted to, the

5] ability to see, hear, walk, talk, judge distances, drive an

6 | autonobil e, make judgnents, act in energencies, and, in

7| general, normally performthe many nental and physical acts of

8| daily life.

9 (4) Any person charged with a violation of s. 327.35
10| is entitled to trial by jury according to the Florida Rul es of
11 | Criminal Procedure.

12 Section 50. For the purpose of incorporating the

13 | anendnment to section 327.35, Florida Statutes, in references
14 | thereto, paragraph (a) of subsection (1) and subsection (4) of
15| section 327.355, Florida Statutes, are reenacted to read:

16 327.355 (peration of vessels by persons under 21 years
17 | of age who have consuned al coholic beverages. --

18 (1)(a) Notwithstanding s. 327.35, it is unlawful for a
19 | person under the age of 21 who has a breath-al cohol I|evel of
20| 0.02 or higher to operate or be in actual physical control of
21| a vessel

22 (4) A violation of this section is a noncrimnna

23 | infraction, and being detained pursuant to this section does
24 | not constitute an arrest. This section does not bar

25 | prosecution under s. 327.35, and the penalties provided herein
26 | shall be inposed in addition to any ot her penalty provided for
27 | boating under the influence or for refusal to submt to

28 | testing.

29 Section 51. For the purpose of incorporating the

30 | anendnent to section 327.35, Florida Statutes, in references
31
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1| thereto, subsection (2) of section 327.359, Florida Statutes,
2| is reenacted to read:

3 327.359 Refusal to subnmit to testing; penalties.--Any
4 | person who has refused to subnit to a chemical or physica

5| test of his or her breath, blood, or urine, as described in s.
6 | 327. 352, and who has been previously fined for refusal to

7| submit to a lawful test of his or her breath, urine, or bl ood,
8 | and:

9 (2) Who was placed under lawful arrest for a violation
10| of s. 327.35 unless such test was requested pursuant to s.

11| 327.352(1)(c);

12

13| conmits a m sdeneanor of the first degree and is subject to
14 | puni shnent as provided in s. 775.082 or s. 775.083.

15 Section 52. For the purpose of incorporating the

16 | anendnment to section 327.35, Florida Statutes, in references
17 | thereto, section 327.36, Florida Statutes, is reenacted to

18 | read:

19 327.36 Mandatory adj udi cation; prohibition against

20 | accepting plea to | esser included offense.--

21 (1) Notwithstanding the provisions of s. 948.01, no
22 | court may suspend, defer, or w thhold adjudication of guilt or
23 | inposition of sentence for any violation of s. 327.35, for

24 | mansl aughter resulting fromthe operation of a vessel, or for
25| vessel homi ci de.

26 (2)(a) No trial judge may accept a plea of guilty to a
27 | | esser offense froma person who is charged with a violation
28 | of s. 327.35, nmanslaughter resulting fromthe operation of a
29 | vessel, or vessel honicide and who has been given a breath or
30| blood test to determ ne blood or breath al cohol content, the
31
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results of which show a bl ood-al cohol |evel or breath-al coho
| evel of 0.16 or nore.

(b) A trial judge may not accept a plea of guilty to a
| esser offense froma person charged with a felony violation
of s. 327.35, manslaughter resulting fromthe operation of a
vessel, or vessel honi cide.

Section 53. This act shall take effect October 1,

2004.
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