Florida Senate - 2004 SB 2092
By Senators Villal obos and Smith

38-1145-04

1 A bill to be entitled

2 An act relating to elderly persons; providing a
3 short title; creating s. 410.701, F.S.

4 providing legislative intent; creating s.

5 410.702, F.S.; providing definitions; creating
6 s. 410.703, F.S.; providing that the financial
7 exploitation of an elderly person is unlawful

8 providing for declaratory or injunctive relief,
9 damages in case of injury or |oss, and

10 reasonabl e attorney's fees and costs; providing
11 jurisdiction in case of death of the elderly

12 person; providing that certain persons may

13 bring an action on behalf of an elderly person
14 under the act; providing for advancenent of a
15 trial on the docket; authorizing the Attorney
16 Ceneral to conduct an investigation and bring a
17 civil suit in circuit court for a violation of
18 the act; requiring that an award of attorney's
19 fees and costs of the action and investigation
20 by the Attorney General be deposited into the
21 El der Victins Trust Fund; creating s. 410. 704,
22 F.S.; providing that punitive damages nmay not
23 exceed a certain anount; providing an
24 exception; requiring that punitive danages be
25 equal | y di vided between the claimant and the
26 El der Victins Trust Fund according to certain
27 conditions; requiring the Departnent of Revenue
28 to collect punitive damages payable to the
29 El der Victins Trust Fund; creating s. 410.705
30 F.S.; requiring the Departnent of Elderly
31 Affairs to develop and i npl enent educationa
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initiatives concerning the exploitation of
el derly persons; prohibiting a party from
recovering punitive damages under the act in
addition to punitive damages under ch. 772,
F.S.; providing that |ack of know edge of an
el derly person's age is not a defense;
providing that a waiver of rights or renedies
by an elderly person under this act is
unenforceabl e and void; creating s. 825.1035,
F.S.; defining the term"financial exploitation
of a person over the age of 60"; providing for
crimnal penalties for such offense; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act may be cited as the "Financi al

Protection for the Elderly Act."

Section 2. Section 410.701, Florida Statutes, is
created to read
410.701 Legislative intent.--The Legislature

recogni zes that elderly persons are frequent victins of

deceptive and unfair acts and busi ness practices and are often

unusual Iy vul nerable to such conduct. The provisions of ss.

410.701-410. 705 shall be construed liberally to pronote the
protection of elderly persons and to provide elderly persons

individually and collectively the rights and neans to recover

fromthose who engage in financial exploitation
Section 3. Section 410.702, Florida Statutes, is
created to read
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410.702 Definitions.--As used in ss. 410.701-410. 705,
the term

(1) "Deception" includes:

(a) A false or msleading nisrepresentation of

material fact or circunstance; or

(b) An omission of a material fact which fact is

reasonably necessary in order to nake the representations

made, in light of the circunstances under which they were

nmade, not ni sl eadi ng.

(2) "Departnent" neans the Departnment of Elderly
Affairs.
(3) "Elderly person" nmeans a person in this state who

is older than 60 years of age.

(4) "Financial institution" includes a bank, bank

hol di ng conpany, credit card bank, banking organi zation

savi ngs associ ation, trust conpany, credit union, investnent

conpany, insurance conpany, or noney-narket nutual fund.

(5) "Financial exploitation" neans to obtain or use,

or endeavor to obtain or use, an elderly person's noneys,

funds, assets, or property, by deception or intimdation, or

by unfair or unconscionable acts or practices. The term

i ncl udes any act causing, bringing about, participating in,

facilitating, counseling, or aiding or abetting financial

exploitation of an elderly person.

(6) "Intinmidation" neans comruni cation by word or act

to an elderly person that he or she will be deprived of foaod,

nutrition, clothing, shelter, nedicine, nedical services,

noney, or financial support or will suffer physical violence.

(7) "GObtains or uses" neans any nanner of:

(a) Taking or exercising control over npneys,

property, funds, or assets; or
3
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1 (b) Making any use, disposition, or transfer of

2 | noneys, property, funds, or assets.

3 (8) "Unconscionable" shall be deternined by the court.
4] 1n determ ning whether an act or practice i s unconscionabl e,
5| the court shall consider all relevant circunstances,

6| including, but not linited to whether

7 (a) The defendant took advantage of the inability of

8| the elderly person to protect his or her own interests because
9] of the elderly person's physical or nental infirmty,

10| ignorance, illiteracy, inability to understand the | anguage of
11| an agreenent, or sinilar factor

12 (b) The elderly person was unable to receive a

13 | material benefit fromthe subject of the transaction

14 (c) At the tinme of the transaction, the defendant knew
15| or should have known there was no reasonabl e probability of
16 | paynent of the attendant financial obligation by the elderly
17 | person, when due;

18 (d) The defendant induced the elderly person to enter
19| into a transaction that the defendant knew or shoul d have

20 | known was excessively one-sided in favor of the defendant, to
21| the elderly person's detrinent;

22 (e) The act or practice of the defendant shocks the

23 | consci ence or offends public policy; or

24 (f) The defendant seeks a waiver of the rights and

25| renedies provided in this section

26 Section 4. Section 410.703, Florida Statutes, is

27 | created to read:

28 410.703 Financial exploitation; civil actions.--

29 (1) Financial exploitation of an elderly person by a
30| financial institution is declared unlawful and agai nst the

31| public policy of this state.
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(2) Wthout regard to any other renedy or relief to

which an elderly person may or may not be entitled, an elderly

person aggrieved by a violation of this section nay bring an

action in circuit court to obtain a declaratory judgnent that

an act or practice violates this section or to enjoin a person

who has violated, is violating, or is otherwise likely to

violate this section.

(3) If an elderly person suffers injury or loss as a

result of a violation of this section, he or she may bring an

action for damages, including, but not linited to, punitive

danmages, if appropriate, in any court of conpetent

jurisdiction.

(4) A plaintiff who prevails in any action brought

under this section is entitled to recover reasonabl e

attorney's fees and costs.

(5) The death of an elderly person does not cause the

court to lose jurisdiction of any claimfor relief under this

section. Any action brought under this section may be brought

in any court of conpetent jurisdiction by the elderly person

or the elderly person's guardian or famly nenber, by a person

or organi zation acting on behalf of the elderly person with

the consent of the elderly person or his or her guardian or

fam |y nenber, or by the personal representative, executor, or

trustee of the estate of a deceased elderly person

(6) In an action under this section in which an

elderly person is a party, the elderly person may nove the

court to advance the trial on the docket. The presiding judge,

after consideration of the age and health of the party, nmay

advance the trial on the docket. The notion may be filed and

served with the civil conplaint or at any tine thereafter
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(7) Notwithstanding any other provision of |law, the

Attorney General nay:

(a) Conduct an investigation, adninister oaths, and

subpoena witnesses if the Attorney General has reason to

believe that a person has engaged in, or is engaging in,

financial exploitation of an elderly person.

(b) Bring a civil action in circuit court:

1. To obtain a declaratory judgnment that an act or

practice violates this section or to enjoin a person who has

violated, is violating, or is otherwise likely to violate this

section; or
2. For actual damages or restitution on behalf of an

el derly person who has suffered a loss as a result of a

violation of this section.

(8) In the case of any successful action brought by

the Attorney General under this section, the costs of the

action, together with reasonable attorney's fees shall be

awarded to the Attorney General. Any nobneys received by the

Attorney General for attorney's fees and costs of

i nvestigation or litigation in enforcenent under this section

shal |l be deposited in the Elder Victins Trust Fund.
Section 5. Section 410.704, Florida Statutes, is
created to read

410.704 Exploitation of an elderly person; punitive

danmages; limtation.--

(1) An award of punitive damages under this section

may not exceed $1 million.

(2) Notwithstandi ng subsection (1), this section does

not prohibit an appropriate court fromexercising its

di scretion in determning the adequacy of an award of punitive
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damages which is less than three tines the anount of

conpensat ory danmages.

(3) The jury may not be instructed or inforned as to

the provisions of this section.

(4) Notwithstanding any law to the contrary, the

anmount of punitive damages awarded under this section shall be

equal |y divided between the claimant and the Elder Victins

Trust Fund, as foll ows:

(a) After trial or summary judgnent, the clerk of the

court shall transnmit a copy of any verdict and final judgnment

providing for punitive danages under this section to the Chief

Financial Oficer by certified mail. In the final judgnent,

the court shall order the percentages of the punitive damages

award, payable in equal divisions between the claimnt and the

Elder Victins Trust Fund as provided in this section.

(b) If a settlenent agreenent is entered into between

the parties to the action after a jury verdict awardi ng

punitive damages in an action brought under this section has

been returned, the parties nust provide for an equal share of

the punitive damages payable to the Elder Victins Trust Fund

and the cl ai mant.

(c) The Departnent of Revenue shall collect or cause

to be collected all punitive damages payable to the El der

Victins Trust Fund. Such punitive damages shall be deposited

in the Elder Victinms Trust Fund in accordance with this

secti on.
(d) If the full anpbunt of punitive danmages awarded

cannot be collected, the claimant and the other recipients

desi ghated under this section are each entitled to equa

shares of the punitive damages coll ect ed.
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1 Section 6. Section 410.705, Florida Statutes, is

2| created to read

3 410.705 Exploitation of elderly persons; educationa
4] initiatives; non-waiver; cunulative renedies.--

5 (1) The departnent shall devel op and i npl enent

6 | statewide educational initiatives to informelderly persons,
7 | I aw enforcenent agencies, nenbers of the judicial system

8 | social services, professionals, and the public of the

9 | preval ence of, and nethods for preventing, deceptive and

10 | unfair acts or practices that victinize elderly persons and
11 | informthese groups of the provisions of this chapter, chapter
12| 415, s. 775.0844, s. 772.11, s. 812.0145, and of the rights
13 | and renedies available to elderly persons.

14 (2) The rights and renedies provided in ss.

15| 410.701-410.705 are in addition to and cunul ative with other
16 | legal and administrative renedies available to an elderly

17 | person, except that a party nay not recover punitive danmages
18 | under this section in addition to punitive damages under s.
19| 772.11.
20 (3) Lack of knowl edge of the elderly person's age does
21| not constitute a defense to a cause of action brought under
22 | ss. 410.701-410. 705.
23 (4) Proof of individual or actual reliance is not
24 | required in order to state a cause of action brought under ss.
25| 410. 701- 410. 705.
26 (5) Any waiver by an elderly person of the rights or
27 | provi sions of ss. 410.701-410.705 or any relief or renedies
28 | provided to any elderly person under ss. 410.701-410.705 is
29 | unenforceabl e and voi d.
30 Section 7. Section 825.1035, Florida Statutes, is
31| created to read
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825. 1035 Financial exploitation of persons over the
age of 60.--

(1) "Financial exploitation of a person over the age

of 60" neans knowi ngly, by deception or intimdation

obtai ning or using, or endeavoring to obtain or use, funds,

assets, or property of a person who is over the age of 60 with

the intent to tenporarily or pernanently deprive that person

of the use, benefit, or possession of the funds, assets, or

property, or to benefit someone ot her than the person over the

age of 60, by an individual who has a business rel ati onship

with the person.

(2)(a) |If the funds, assets, or property involved in

the exploitation of the person over the age of 60 is val ued at

$100, 000 or nore, the offender commits a felony of the second

degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.
(b) If the funds, assets, or property involved in the

exploitation of the person over the age of 60 is val ued at
$20, 000 or nore, but less than $100, 000, the offender commts

a felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.
(c) |If the funds, assets, or property involved in the

exploitation of a person over the age of 60 is valued at |ess

t han $20, 000, the offender commts a m sdeneanor of the first

degree, punishable as provided in s. 775.082 or by a fine of
not nore than $5, 000 or both.
Section 8. This act shall take effect upon becoming a

| aw.
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2 SENATE SUMVARY

3 Creates the "Financial Protection for the Elderly Act."
Provides that the financial exploitation of an elderly

4 person is unlawful. Provides for declaratory relief and
attorney's fees and costs. Provides that certain persons

5 nmay bring an action on an el derl erson's behal f.
Provides™for the Attorney Ceneral to conduct an

6 investigation and bring a civil suit in circuit court,
Provi deS that punitive damages may not exceed $1 mllion.

7 Provi des an exception. Provides for the anount for
punitive damages to be equally divided between the

8 claimant and the Elder Victins Trust Fund. Requires the
Departnent of Revenue_to collect punitive danaggs payabl e

9 to the Elder Victins Trust Fund. Requires the part hent
of Elderly Affairs to devel op and inpl enent educationa

10 initiatives reqgarding the exploitation of eIderIY
persons. Provides that |ack of know edge of an elderly

11 person's age is not a defense. ProvideS that a waiver” of
rights or renedies by an _elderly person under the act is

12 unénf orceabl e and void. Provides crimnal penalties for
the financial exploitation of a person over the age of

13 60. (See bhill for details.)
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