CS for SB 222 Second Engrossed

1 A Dbill to be entitled

2 An act relating to delivery of witten | ega

3 notice; anending s. 48.031, F.S.; deleting the
4 requi renent to use certified nmail in service of
5 a subpoena on a witness in specified cases;

6 prohibiting a finding of contenpt for failure
7 to appear in response to a subpoena that is not
8 delivered by certified nmail; allow ng the

9 posting of a crimnal wtness subpoena under

10 speci fied conditions; requiring the placenent
11 of certain information on the copy of the

12 process served; providing for alternative

13 met hods of service under certain circumnstances;
14 anending s. 48.081, F.S.; providing alternative
15 nmet hods of service on a corporation; anending
16 s. 48.21, F.S.; requiring servers of process to
17 provi de certain information on the return of

18 service; anending s. 48.29, F.S.; revising the
19 requi renent that certified process servers
20 provi de certain information on the face of the
21 process served; anending s. 83.13, F.S.
22 authorizing the party who had a distress wit
23 issued to deliver the wit to a sheriff in
24 anot her county; amending s. 624.307, F.S.;
25 allowi ng the Chief Financial O ficer, when
26 serving as the attorney to receive service of
27 all legal process for certain regul ated
28 persons, to send the process by any verifiable
29 nmeans to the person | ast designhated by the
30 regul ated person to receive the process,
31 i nstead of requiring the process to be sent by

1
CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

CS for SB 222 Second Engrossed

regi stered or certified mail; amending s.
832.07, F.S.; providing for alternative method
of notice sent by the holder to the nmaker or
drawer of a check, draft, or order, paynent of
which is refused because of |ack of funds or
credit; amending s. 409.257, F.S.; revising a
provi sion for service of w tness subpoenas, to

conform providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (3) of section 48.031, Florida
Statutes, is anended, and subsections (5) and (6) are added to
that section, to read:

48.031 Service of process generally; service of
Wi t ness subpoenas. - -

(3)(a) The service of process of w tness subpoenas,
whether in crimnal cases or civil actions, shall #+s—+e be
made as provided in subsection (1). However, service of a
subpoena on a witness in a crimnal traffic case, a
nm sdenmeanor case, or a second degree or third degree felony
may be made by eertified United States nail directed to the
wi tness at the | ast known address, and the sueh service nust
be mailed at |east 7 days prior to the date of the witness's

requi red appearance. Failure of a witness to appear in

response to a subpoena served by United States mail that is

not certified may not be grounds for finding the witness in

contenpt of court.

(b) Acrimnal witness subpoena nmay be posted by a

person authorized to serve process at the witness's residence

if three attenpts to serve the subpoena, made at different

2
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1| tinmes of the day or night on different dates, have failed. The
2| subpoena nust be posted at least 5 days prior to the date of

3| the witness's required appearance.

4 (5) A person serving process shall place on the copy

5| served, the date and tinme of service and his or her

6| identification nunber and initials for all service of process.
7 (6) If the only address for a person to be served,

8| which is discoverable through public records, is a private

9| mail box, substitute service may be made by | eaving a copy of
10| the process with the person in charge of the private mail box,
11| but only if the process server determines that the person to
12| be served mamintains a mailbox at that |ocation.

13 Section 2. Subsection (3) of section 48.081, Florida
14| Statutes, is anended to read:

15 48.081 Service on corporation.--

16 (3)(a) As an alternative to all of the foregoing

17| process nmay be served on the agent designated by the

18| corporation under s. 48.091. However, if service cannot be
19| made on a registered agent because of failure to conply with
20| s. 48.091, service of process shall be permitted on any
21| enployee at the corporation's principal place of business or
22| on any enployee of the registered agent.
23 (b) If the address provided for the registered agent,
24| officer, director, or principal place of business is a
25| residence or private mailbox, service on the corporation may
26| be made by serving the reqgistered agent, officer, or director
27| in _accordance with s. 48.031
28 Section 3. Section 48.21, Florida Statutes, is anended
29| to read:
30 48.21 Return of execution of process.--Each person who
31| effects service of process AH—offiecers—to—whemprecess—s
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1| di+reeted shall note on iHH=—e+—-en a return-of-service form

2| attached thereto, the date and time when it conmes to hand, the
3| date and tinme when it is served exeeuted, the manner of

4| service exeeutien, the name of the person on whomit was

5| served exeeuted and, if the sueh person is served in a

6| representative capacity, the position occupied by the person

7| Afailure to state the foregoing facts invalidates the

8| service, but the return is anmendable to state the truth at any
9| tinme on application to the court from which the process

10| issued. On amendment, service is as effective as if the

11| return had originally stated the onitted facts. A failure to
12| state all the facts in the return shall subject the person

13| effecting service effHeer—se+faiting to a fine not exceeding
14| $10, in the court's discretion.

15 Section 4. Subsection (6) of section 48.29, Florida

16| Statutes, is anended to read:

17 48.29 Certification of process servers.--

18 (6) Acertified process server shall place the

19| information provided in s. 48.031(5) on the copy served.

20 —A—<certifiedprocess—server—shal—place—onthe face
21| ef—any—precess—servedby—himor—her—his—orher—printednare—
22| sighrature—and—identificati-en—nurber—and—werds—statingthat
23| he—er—sheis—a——eertified precess—server—iatheeireuit—wherein
24| he—er—she—is——servingthe precess—tnaadditien—theeertified
25| preeess—server—shat—enderse—en—the—eriginal—precess—and—oen
26| aH—eepies——served—thedate—andheur—ef—serviee—

27 by Return of service shall be nade by a certified

28| process server on a form which has been revi ewed and approved
29| by the court.

30 Section 5. Section 83.13, Florida Statutes, is anmended
31| to read

4
CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

CS for SB 222 Second Engrossed

83.13 Levy of wit.--The sheriff shall execute the
writ by service on defendant and, upon the order of the court,
by |l evy on property distrainable for rent or advances, if
found in the sheriff's jurisdiction. If the property is pet—se
feunrd—but—s in another jurisdiction, the party who had the
wit issued sheriff shall deliver the wit to the preper
sheriff in the other jurisdiction; and that the—ether sheriff

shall execute the writ, upon order of the court, by |evying on

the property and delivering it to the sheriff of the county in
which the action is pending, to be disposed of according to
[ aw, unless he or she is ordered by the court from which the
writ emanated to hold the property and di spose of it in his or
her jurisdiction according to law. If the plaintiff shows by a
sworn statement that the defendant cannot be found within the
state, the levy on the property suffices as service on the
def endant .

Section 6. Subsection (8) is added to section 624. 307,
Florida Statutes, to read

624.307 General powers; duties.--

(8) Upon receiving service of |egal process issued in

any civil action or proceeding in this state against any

requl ated person required to appoint the Chief Financia

Oficer as its attorney to receive service of all |lega

process, the Chief Financial Oficer, as attorney, nmay, in

lieu of sending the process by reqgistered or certified mail,

send the process by any other verifiable neans to the person

| ast designated by the requl ated person to receive the

process.
Section 7. Subsection (1) of section 832.07, Florida

Statutes, is anended to read:

832.07 Prima facie evidence of intent; identity.--
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(1) I NTENT. - -

(a) In any prosecution or action under this chapter
t he maki ng, drawi ng, uttering, or delivery of a check, draft,
or order, paynment of which is refused by the drawee because of
| ack of funds or credit, shall be prinma facie evidence of
intent to defraud or know edge of insufficient funds in, or
credit with, such bank, banking institution, trust conpany, or
ot her depository, unless such naker or drawer, or soneone for
hi m or her, shall have paid the hol der thereof the anmount due
t hereon, together with a service charge not to exceed the
service fees authorized under s. 832.08(5) or an anount of up
to 5 percent of the face ampunt of the check, whichever is
greater, within 15 ¥ days after reeeiwving Witten notice has

been sent to the address printed on the check or given at the

tinme of issuance that such check, draft, or order has not been

paid to the hol der thereof, and bank fees incurred by the
hol der. In the event of legal action for recovery, the maker
or drawer may be additionally liable for court costs and

reasonabl e attorney's fees. Notice nailed by certified or

regi stered mail, evidenced by return receipt, or by
first-class mail, evidenced by an affidavit of service of
mail, to the address printed on the check or given at the tine

of issuance shall be deened sufficient and equivalent to
noti ce havi ng been received by the nmaker or drawer, whether
such notice shall be returned undelivered or not. The form of

such notice shall be substantially as follows:

"You are hereby notified that a check, nunbered ,

in the face anount of $ , issued by you on
(date) ..., drawn upon ... (nanme of bank) ..., and
payable to __ , has been di shonored. Pursuant to Florida
6
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| aw, you have 15 # days fromthe date reeeipt of this notice
to tender paynent of the full anount of such check plus a
service charge of $25, if the face val ue does not exceed $50,
$30, if the face value exceeds $50 but does not exceed $300,
$40, if the face val ue exceeds $300, or an anmpunt of up to 5
percent of the face anpunt of the check, whichever is greater
the total anmpunt due being $ and __ cents. Unless this
anmount is paid in full within the tinme specified above, the
hol der of such check nmay turn over the dishonored check and
all other available information relating to this incident to
the state attorney for crimnal prosecution. You nay be
additionally liable in a civil action for triple the amunt of
the check, but in no case less than $50, together with the
anmount of the check, a service charge, court costs, reasonable
attorney fees, and incurred bank fees, as provided in s.

68. 065. "

Subsequent persons receiving a check, draft, or order fromthe
ori ginal payee or a successor endorsee have the sanme rights
that the original payee has against the maker of the
i nstrument, provided such subsequent persons give notice in a
substantially simlar formto that provided above. Subsequent
persons providing such notice shall be inmune from civi
liability for the giving of such notice and for proceeding
under the forns of such notice, so |long as the maker of the
i nstrument has the sane defenses agai nst these subsequent
persons as agai nst the original payee. However, the renedies
avail abl e under this section may be exercised only by one
party in interest.

(b) When a check is drawn on a bank in which the maker

or drawer has no account or a closed account, it shall be
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1| presumed that such check was issued with intent to defraud,

2| and the notice requirenment set forth in this section shall be
3| waived.

4 Section 8. Section 409.257, Florida Statutes, is

5| amended to read:

6 409. 257 Service of process.--The service of initia

7| process and orders in lawsuits filed by the departnent, under
8| this act, shall be served by the sheriff in the county where
9| the person to be served may be found. The sheriff shall be

10| reinbursed at the prevailing rate of federal financia

11| participation for service of process and orders as allowed by
12| law. The sheriff shall bill the departnent nonthly as provi ded
13| for ins. 30.51(2). In addition, process and orders mmy be

14| served or executed by authorized agents of the departnent at
15| the departnment's discretion; provided that the agent of the
16| departnment does not take any action agai nst personal property,
17| real property, or persons. Notices and other internedi ate

18| process, except wi tness subpoenas, shall be served by the

19| department as provided for in the Florida Rules of Civi

20| Procedure. Wtness subpoenas shall be served by the departnent
21| by United States eertified mail as provided for in s.

22| 48.031(3).

23 Section 9. This act shall take effect July 1, 2004.
24

25

26

27

28

29

30

31
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