Florida Senate - 2004 SB 2404

By Senator Bennett

21- 1350A- 04 See HB 1181
1 A bill to be entitled
2 An act relating to deceptive and unfair trade
3 practices; anending s. 501.212, F.S.; expanding
4 certain nonapplication provisions relating to
5 certain real estate practices to include
6 persons or private parties seeking certain
7 relief under certain circunstances; providing
8 an exception; anmending s. 501.975, F.S.
9 expandi ng application of certain definitions;
10 creating s. 501.977, F.S.; specifying
11 procedures and requirenents for bringing
12 certain actions against dealers by entities
13 ot her than the enforcing authority under
14 certain circunstances; linmting actions for
15 damages or declaratory or injunctive relief
16 under certain circunstances; liniting awards of
17 attorney's fees and costs under certain
18 ci rcunstances; providing procedures and
19 requi rements for consents by deal ers under
20 certain circunstances; providing for
21 determ nations of certain damages under such
22 consents; providing linitations; specifying
23 ef fects of such consents; providing for
24 awardi ng attorney's fees and costs under
25 certain circunmstances; providing linmtations;
26 providing an effective date.
27
28| Be It Enacted by the Legislature of the State of Florida:
29
30 Section 1. Subsection (6) of section 501.212, Florida
31| Statutes, is anended to read:
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501.212 Application.--This part does not apply to:
(6) An act or practice involving the sale, |ease,
rental, or appraisal of real estate by a person |licensed,

certified, or registered pursuant to chapter 475, which act or
practice violates s. 475.42 or s. 475.626, or to persons or

private parties seeking relief for actions pertaining to the

owner shi p, use, nmintenance, devel opnent, or possession of, or

a lien of record upon, real property located in this state if

the parties to the action executed a witten contract or

agreenent that expressly provides for the process of

resolution of any dispute or the award of dammges, attorney's

fees, and costs, if any, or if the real property contract,

agreenent, or undertaking which is the subject of a dispute is

ot herwi se specifically covered or regulated by the | aws of

this state. However, nothing in this subsection is intended to

prohibit the enforcing authority fromretai ni ng excl usive

jurisdiction to bring any cause of action authorized under s.

501. 207, and to seek any civil penalties authorized under s.

501. 2075, for actions pertaining to the ownership, use,

nmai nt enance, devel opnent, or possession of, or a lien of

record upon, real property located in this state.

Section 2. Section 501.975, Florida Statutes, is
amended to read:

501.975 Definitions.--As used in ss.s-501.976 and
501. 977, the following terns shall have the foll ow ng

neani ngs:
(1) "Custoner" includes a custoner's designhated agent.
(2) "Dealer" neans a notor vehicle deal er as defined
ins. 320.27, but does not include a notor vehicle auction as
defined in s. 320.27(1)(c)4.
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1 (3) "Replacenent itenf neans a tire, bunper, bunper

2| fascia, glass, in-dashboard equi pnment, seat or uphol stery

3| cover or trim exterior illumnation unit, grill, sunroof,

4 | external mirror and external body cl addi ng. The repl acenment of
5|up to three of these itens does not constitute repair of

6 | damage if each itemis replaced because of a product defect or
7 | damaged due to vandalismwhile the new notor vehicle is under
8| the control of the dealer and the itens are replaced with

9| original manufacturer equipnent, unless an itemis replaced
10 | due to a crash, collision, or accident.

11 (4) "Threshold anmobunt” neans 3 percent of the

12 | manufacturer's suggested retail price of a notor vehicle or

13 | $650, whi chever is | ess.

14 (5) "Vehicle" neans any autonobile, truck, bus,

15| recreational vehicle, or notorcycle required to be licensed
16 | under chapter 320 for operation over the roads of Florida, but
17 | does not include trailers, nmobile hones, travel trailers, or
18 | trail er coaches without independent notive power.

19 Section 3. Section 501.977, Florida Statutes, is

20| created to read:

21 501.977 daimant's early recovery; speedy

22 | resolution.--Wth respect to any action brought under this

23| part by an entity other than the enforcing authority agai nst a
24 | deal er and notwi t hstandi ng any ot her provision of |aw

25 (1) At least 30 days before filing an action under

26 | this part, the party initiating the action nust serve, via

27 | certified mail, a witten demand upon the deal er

28 (a) Such denmand nust in good faith:

29 1. Indicate that the demand is bei ng nmade pursuant to
30| this part.

31 2. Specifically describe the alleged violation
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3. |f dammges are being sought, state the actua

danmages recoverable under this part and suffered as a result

of the alleged violation, with an explanation for the

conputation thereof, and afford the dealer 30 days within

which to pay the aggrieved person such damages.

4. |f injunctive relief is being sought, specifically

state the practice sought to be enjoined and afford the deal er

30 days within which to agree to cease and desist fromfurther

engagi ng in such practi ce.

(b) No action for danages shall be brought against a

deal er under this part if the deal er has, within the 30-day

time period, paid the danages sought by an aggrieved person

pursuant to a demand nade pursuant to paragraph (a). Such

payrment shall not serve as an adnmission by the deal er of any

wrongdoi ng or violation of this part and shall serve to

rel ease the deal er fromany damage clai mof the aggrieved

person under this part in connection with the transaction

descri bed in the demand.

(c) No action for declaratory or injunctive relief

shal | be brought under this part if the dealer has, within the

30-day tine period, agreed to cease and desist fromfurther

engaging in the practice conplained of in a demand nade

pursuant to paragraph (a). The agreenent by the dealer to

cease and desi st shall

1. Not serve as an admi ssion by the deal er of any

wrongdoi ng or violation of this part.

2. Be served on the aggrieved person within the 30-day

time period.

3. Be forwarded by the dealer to the Departnment of

Legal Affairs, together with a copy of the demand, and have
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the sane effect and be enforced by the enforcing authority as

if the agreenent were an order under s. 501. 208.

(d) If the dealer rejects the denand, the party

initiating the claimshall not be entitled to recover his or

her reasonable attorney's fees and costs if:

1. The denmand nade under this part was not nade in

good faith; or

2. The judgnent obtained for actual danmges, not

including attorney's fees and costs, is not at |east 75

percent of the actual damages sought in the denand.

(2) Any tine after the filing of an action under this

part, but no later than 60 days before trial, the deal er may

file a consent to the relief sought in such action

(a) The consent nmay be directed to any one or nore

clains of a violation of this part asserted by the aggrieved

party but need not be made as to all clains of violation of

this part.
(b) Wth the filing of the consent, the consenting

party shall:

1. Wth respect to any damage claim pay the aggrieved

party, contenporaneously with the filing of the consent, the

actual damages described in the demand in subsection (1) or

any | esser anpunt stated by the aggrieved party via

interrogatory or deposition or, if the consenting party

di sputes the anpbunt of actual damages sought under this part,

the consenting party may request a summary procedure with

respect to the i ssue of damages only in which the court shall

on an expedited basis, determ ne the actual damages

recoverabl e under this part.

2. Wth respect to any claimfor declaratory or

injunctive relief, agree to such relief as specifically
5
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1| requested in the conplaint or, if the consenting party

2| di sputes the scope of such requested relief, request a summary
3| procedure in which the court shall, without further discovery,
4 | determne and i npose the appropriate and specific relief

5| avail abl e under this part.

6 (c) In connection with a requested sunmary procedure

7| to determ ne actual dammges, the court shall

8 1. Establish what limted discovery, if any, is to be
9| taken, if not already taken, recognizing the linited purpose
10 | of the proceeding.

11 2. After an evidentiary hearing, enter an order

12 | finding, based on a preponderance of the evidence, the anpunt
13 | of actual dammges suffered under this part as if a violation
14 | had occurred.

15 3. Afford the dealer 30 days after the date of such
16 | order within which to pay the actual damages determ ned. Wile
17| a dealer may file nore than one consent during the course of
18 | the proceedi ngs and during such sunmary procedures nore than
19 | one consent may be heard, the deal er may only nake one request
20| for a summary procedure in the course of litigating an action
21 | brought pursuant to this part.

22 (d) A consent shall not serve as an adm ssion by the
23 | deal er of any wrongdoing or violation of this part and shal

24 | serve to release the dealer fromany claimof the aggrieved
25 | person under this part in connection with the transaction

26 | described in the conplaint. However, if the consent was

27 | linited to less than all clains of the asserted violations of
28 | this part, the release shall be limted to the specific

29 | violation described in the consent. |If the dealer fails to pay
30| the actual damages as provided in paragraph (c), judgnment

31| shall be entered agai nst the consenting party for such actua
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1| damages and such consent shall be deened an admi ssion of

2 | wwongdoing and a violation of this part.

3 (e) The party in whose favor a consent is filed shal
4 | receive his or her reasonable attorney's fees and costs from
5| the deal er. However, such fees and costs shall not be

6 | recoverable if:

7 1. The denmand in subsection (1) was not nmade in good
8| faith; or

9 2. The anopunt paid pursuant to subsection (2), not
10| including attorney's fees and costs, is not at |east 75

11 | percent of the actual damages sought in the demand made

12 | pursuant to subsection (1).

13 Section 4. This act shall take effect July 1, 2004.
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