Florida Senate - 2004 SB 2480

By Senat or Al exander

17-1857- 04 See HB 1187
1 A bill to be entitled
2 An act relating to agricultural equipnent
3 manuf acturers, distributors, and deal ers;
4 anending s. 686.40, F.S.; providing a popul ar
5 nane; anmending s. 686.401, F. S.; clarifying
6 intent of the Agricultural Equi prent
7 Manuf acturers and Deal ers Act to provide for
8 regul ati on of the conduct of nmanufacturers,
9 di stributors, and deal ers of equi pnent
10 primarily designed for or used in agriculture;
11 anmending s. 686.402, F.S.; revising and addi ng
12 definitions; anending s. 686.403, F.S.
13 clarifying provisions relating to application
14 anending s. 686.405, F.S.; providing that it is
15 unl awful to deny, delay paynent for, or
16 restrict warranty clains under certain
17 ci rcunstances; providing for audit of warranty
18 clains; anending s. 686.406, F.S.; clarifying
19 provisions relating to surplus parts; anendi ng
20 s. 686.407, F.S.; providing requirenents for
21 t he establishnent of a new deal ership or
22 relocation of a current dealership within a
23 certain area; providing requirenents for the
24 sal e or | ease of new equi pnent; anendi ng s.
25 686.409, F.S.; clarifying provisions relating
26 to conpensation for inventory under certain
27 ci rcunstances; anending s. 686.413, F.S.
28 provi di ng additional unlawful acts and
29 practices in the conduct of the manufacturing,
30 di stribution, wholesaling, franchising, sale,
31 and advertising of equipnent; providing
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requirenments for termnation of a franchise or
selling agreenment under certain circunstances;
anmending s. 686.418, F.S.; clarifying
provisions relating to the effect of the act on

| ocal ordinances; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 686.40, Florida Statutes, is
amended to read:

686.40 Agricul tural Farm Equi prent Manufacturers and
Deal ers Act:—short—titte. --Sections 686. 40-686. 418 shall be
known by the popul ar nane ant—+ay—be—cited—=as the
"Agricul tural fFarm Equi prent Manufacturers and Deal ers Act."

Section 2. Subsection (1) of section 686.401, Florida
Statutes, is anended to read:

686. 401 Legislative finding and intent; construction
of ss. 686.40-686.418. - -

(1) The Legislature finds and declares that the
di stribution and sal e of tractors—and—farm equi pnent prinmarily
designed for or used in agriculture in this state vitally

af fects the general econony of the state, the public interest,
and the public welfare and that, in the exercise of its police
power, it is necessary to regulate the conduct of traeter—and

farmequiprrent manuf acturers, distributors, and dealers of
such equi pnent, and their representatives, doing business in

this state in order to prevent fraud, unfair business
practices, unfair nethods of conpetition, inpositions, and
ot her abuses upon its citizens.
Section 3. Section 686.402, Florida Statutes, is
amended to read:
2
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686. 402 Definitions of terns used in ss.
686. 40- 686.418.--1n construi ng ss. 686.40-686.418, unless the
context otherw se requires, the word, phrase, or term

(1) £36) " Fractor—or—farmeguiprent Dealer” neans a

person who sells, solicits, or advertises the sale of new and
used tractoers—and—+arm equi pnent to the consum ng public, or
who mai ntains such equi pnent, but does not include:

(a)tb)r A public officer while performing her or his

duties as such officer

(b) te) A person making casual or isolated sales of her
or his own tracters—or—+tens—of—farm equi pnrent not subject to
sales tax under the laws of this state.

(c) td)y A person engaged in the auction sale of
tractors—and—farm equi pnent.

(d) ey A dealer in used tractors—and—farm equi pnent.

(2) "Deal ership" neans the business of selling or

attenpting to effect the sale by a deal er of new equi pnent or

the right conferred by witten or oral agreenent with the

manuf acturer, distributor, or wholesaler, for a definite or

indefinite period of tine, to sell or attenpt to effect the

sal e of new equi pnent.

(3)t) "Distributor” or "whol esal er” nmeans any person
firm association, corporation, or conpany that sells or
di stri but es new t+raeters—and—farm equi pnent to tracter—or—farm
eguiprent deal ers and that naintains distributor
representatives within this state.

(4) 2y "Distributor branch" means a branch office
mai nt ai ned by a distributor or whol esal er which sells or

3

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W W NNNNMNNNNNNRRRRRRR PR B R
P O © 0 ~N O U0~ WNIEREPRO O ®NOOD O M WN R O

E o ga Senate - 2004 SB 2480

lori
7-1857-04 See HB 1187

di stri but es new t+raeters—and—farm equi pnent to tracter—or—farm
eguiprent deal ers.

(5)3) "Distributor representative" neans a
representative enployed by a distributor, distributor branch
or whol esal er.

(6) "fFarm Equi prent” nmeans those tractors, farm
i mpl erents, or itens which are primarily designed for or used
"#se in agriculture, including horticulture. Equi pnent designed

for or used inirrigation for agriculture or horticulture is

included in this definition

(7)t4)y "Factory branch"” means a branch office
mai nt ai ned by a manufacturer which nmanufactures and assenbl es
tractors—and—farm equi pnent for sale to distributors ef
tractors or tofarmegutprent dealers or which is naintained
for directing and supervising the representatives of the
manuf act urer.

(8) 5y "Factory representati ve" nmeans a representative
enpl oyed by a manufacturer or factory branch for the purpose
of making or pronoting the sal e of tractors—and—farm equi pnent
or for supervising, servicing, introducing, or contracting

W t h tractor—er—farmeguiprent deal ers or prospective deal ers.

(9) 7 "Franchi se" means a contract or agreenent,
ei ther expressed or inplied, whether oral or witten, for a
definite or indefinite period of tinme in which a nanufacturer
di stributor, or wholesaler grants to a tracter—er—farm
eguiprent deal er permission to use a trade nane, service mark
trademark, or related characteristic and in which there is a
common interest or comunity of interest in the marketing of
tractors—or—farm equi pnent or services related thereto at

whol esal e or retail, whether by |easing, sale, or otherw se.
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(10) 8y "Franchi see" neans a traecter—or—farmegduiprent

deal er to whom a franchise is offered or granted

(11) {9y "Franchi sor" neans a nanufacturer

di stributor, or whol esaler who grants a franchise to a traeter
or—farmeguiprent deal er

(12) 26> "Fraud" neans and includes actual fraud or

constructive fraud as nornally defined, in addition to the
fol |l owi ng:

(a) A misrepresentation in any manner, whether
intentionally false or arising fromgross negligence, of a
materi al fact.

(b) A pronise or representation not nade honestly and
in good faith.

(c) An intentional failure to disclose a materi al
fact.

(d) Any artifice enployed to deceive another

(13) (1) "Manufacturer”™ means any person engaged in
t he busi ness of manufacturing or assenbling new and unused
tractors—and—farm equi pnent.

(14) (12) "New tractor—er—farm equi pment"” neans a
tractor—or item-of—farm equi pnent whi ch has not been
previously sold to and put into regular use or service by any
person, except a distributor, whol esal er, or tracter—or—farm
eguiprent deal er for resale.

(15) (33> "Person" neans a natural person, corporation

associ ation, partnership, trust, or other business entity and,
in the case of a business entity, includes any other entity in
whi ch the business entity has a mpjority interest or which it
effectively controls, as well as the individual officers,
directors, and other persons in active control of the
activities of each such entity.
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(16) "Relevant market area" neans the geographic area

for which a dealer is assigned responsibility for selling or

soliciting or advertising the sale of equi pnent under the

terns of a franchi se.

(17) 34y "Sale" neans and includes the issuance,
transfer, agreenent for transfer, exchange, pl edge,
hypot hecati on, or nortgage in any manner or form whether by
transfer in trust or otherw se, of any tractor—er—+temof—Farm
equi pnent or interest therein, or of any franchise rel ated
thereto, for a consideration and any option, subscription or
other contract, or solicitation, looking to a sale, or offer
or attenpt to sell in any form whether in oral or witten
formfor a consideration.

(18) "Ternmination" neans the ternination

cancel | ati on, nonrenewal, or noncontinuation of a contract or

agr eenent .

(19) (35) "Tractor" means a vehicle that is operated
principally upon a farm grove, or orchard in connection with
agricultural or horticultural pursuits or in connection with

irrigation.

Section 4. Section 686.403, Florida Statutes, is
amended to read:

686. 403 Application of ss. 686.40-686.418. --

(1) Any person who engages directly or indirectly in
pur poseful agreenents or contracts within this state in
connection with the sale or advertising for sale of new
equi pnent t+ractors—and—farmachinery and parts is subject to
Ss. 686.40-686.418 and to the jurisdiction of the courts of
this state for violations of such sections in accordance with
the provisions of the laws of this state.
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(2) Sections 686.40-686.418 apply to all witten or
oral agreenents between a manufacturer, distributor, or
whol esal er with a tractor—or—farmeguiprent deal er, including,
but not Iinmted to, the franchise offering; the franchise
agreenent; sal es of goods, services, and advertising; |eases
or nortgages of real or personal property; promses to pay;
security interests; pledges; insurance contracts; advertising
contracts; construction or installation contracts; servicing
contracts; and all other such agreenents in which the
manuf acturer, distributor, or whol esal er has any direct or
indirect interest.

(3) Sections 686.40-686.418 apply to all conti nuing
contracts now in effect which have no expiration date and to
all other contracts entered into or renewed after July 1,
1984.

Section 5. Section 686.405, Florida Statutes, is
anended to read:

686. 405 Warranty agreenents; clains; conpensation of
deal ers. - -

(1) Every manufacturer, distributor, whol esal er
factory branch or division, distributor branch or division, or
whol esal e branch or division shall provide a fair and
reasonabl e warranty agreenent on any new t+aecter—or—item—of
farm equi prment which it sells and shall fairly conpensate each
of its tractor—or—farmeguiprrent dealers for | abor and parts
used in fulfilling such warranty agreenents.

(2)(a) Each claimfor payment under such warranty
agreenents made by a tractor—or—farmeguiprent deal er for such
| abor and parts shall be paid within 30 days following its
approval . Each such claimshall be either approved or
di sapproved within 30 days after its receipt. Wen any such

7
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claimis disapproved, the tracter—or—tarmeguiprent deal er who

submtted it shall be notified in witing of such disapproval
wi thin such period, and such notice shall state the specific
grounds upon which the disapproval is based.

(b) Any special handling of clains required of the
deal er by the manufacturer, distributor, wholesaler, factory
branch or division, distributor branch or division, or
whol esal e branch or division, which handling is not uniformy
required of all dealers of that make, may be enforced only
after 30 days' notice in witing to the deal er and upon good
and sufficient reason.

(3)(a) The minimumlawful basis for conpensating a
deal er for warranty work, as provided for in this section
shall be calculated for |abor in accordance with the
reasonabl e and customary anmount of tine required to conplete
such work, expressed in hours and fractions of hours
multiplied by the dealer's established hourly retail |abor
rate. Prior to filing a claimfor reinbursenent for warranty
work, the dealer nust notify the applicable nanufacturer
di stributor, or wholesaler of his or her hourly retail |abor
rate.

(b) The mninmmlawful basis for conpensation to the
deal er for parts used in fulfilling such warranty work shal
be at the dealer's costs for such parts, including all freight
and handling charges applicable to such parts, plus 15 percent
of the sum of such costs and charges to reinburse the dealer's
reasonabl e cost of doi ng business and providi ng such warranty
service on behal f of the manufacturer

(4) It shall be unlawful to deny, delay paynent for

or restrict a claimby a dealer for warranty service or parts,

i ncentives, hol d-backs, or other anopunts owed to a deal er
8
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1| unless the denial, delay, or restriction is the direct result
2| of amaterial defect in the claimthat affects its validity.
3 (5) A manufacturer, distributor, or whol esal er nay

4] audit warranty clains subnitted by its dealers only for a

5] period of up to 1 year foll owi ng paynent of such clains and

6 | my charge back to its dealers only those anounts based upon
7| paid clains shown by the audit to be invalid. However, this
8|limtation shall not apply in any case of fraudul ent clains.
9 (6) Any audit of a dealer by or on behalf of a

10 | manufacturer, distributor, or whol esaler for sales incentives,
11| service incentives, rebates, or other forns of incentive

12 | conpensation shall be conpleted not later than 6 nonths after
13| the date of ternination of such incentive conpensation

14 | program However, this linitation shall not apply in any case
15 | of fraudul ent cl ai ns.

16 Section 6. Section 686.406, Florida Statutes, is

17 | anended to read:

18 686. 406 Parts; availability; return.--

19 (1) Every manufacturer shall specify, and every deal er
20| shall provide and fulfill, reasonable predelivery and

21 | preparation obligations for its tracters—and—farm equi pnent
22 | prior to delivery of the tractors—and equi pnent to retai

23 | purchasers.

24 (2) Every manufacturer shall provide for the

25| availability of repair parts throughout the reasonabl e usefu
26 | life of any traeter—or—farmm equi pnent sol d.

27 (3) Every manufacturer or distributor shall provide to
28 | each of its her—or—his dealers, annually, an opportunity to
29 | return a portion of its thei+ surplus parts inventories for
30| credit. The surplus procedure shall be adni nistered as

31| foll ows:

9
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(a) The manufacturer or distributor may specify, and
t hereupon notify each of its her—er—hts dealers of, a tine
period of at |least 60 days' duration during which each of its
the dealers may submit its their surplus parts list H-sts and
return the thei+ surplus parts to the manufacturer or
di stributor.

(b) If a manufacturer or distributor has not notified
a dealer of a specific tinme period for returning surplus parts
within the preceding 12 nonths, the manufacturer or
di stri butor she—er—he shall authorize and allow the dealer's
surplus parts return request within 30 days after receipt of

such request from such the deal er

(c) A manufacturer or distributor nust allow surplus
parts return authority on a dollar value of parts equal to 6
percent of the total dollar value of parts purchased fromthe
manuf acturer or distributor by the dealer during the 12-nonth
period i nmedi ately preceding the notification to such the
deal er by the manufacturer or distributor of the surplus parts
return program or the nonth such the dealer's return request
is made, whichever is applicable. However, the deal er may, at
her or his option, elect to return a dollar value of her or
his surplus parts equal to less than 6 percent of the total
dol l ar value of parts purchased by such the dealer fromthe
manuf acturer or distributor during the preceding 12-nonth
period as provided herein.

(d) No obsol ete or superseded part may be returned,
but any part listed in the manufacturer's, distributor's, or
whol esal er's current returnable parts list at the date of
notification of the surplus parts return programby the
manuf acturer or distributor to the dealer, or the date of the
dealer's parts return request, whichever is applicable, is

10
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1| eligible for return and credit specified. However, returned

2| parts nust be in new and unused condition and nust have been

3 | purchased fromthe nmanufacturer, distributor, or wholesaler to
4 | whom t hey are returned.

5 (e) The minimumIlawful credit to be allowed for

6| returned parts is 85 percent of the whol esale cost of the

7| parts as listed in the manufacturer's, distributor's, or

8 | wholesaler's current returnable parts list at the date of the
9| notification of the surplus parts return program by the

10 | manuf acturer, whol esaler, or distributor to the dealer, or the
11| date of the dealer's parts return request, whichever is

12 | applicabl e.

13 (f) Applicable credit nmust be issued or furnished by
14 | the manufacturer or distributor to the dealer within 60 days
15| after receipt of her or his returned parts.

16 (g) The packing and return freight expense incurred in
17 | any return of surplus parts pursuant to the terms of this

18 | section shall be borne by the deal er

19 Section 7. Section 686.407, Florida Statutes, is

20 | anended to read:

21 686. 407 Repurchase of inventory upon ternination of

22 | franchi se agreenent; establishnment or rel ocation of

23 | deal ership; sale or | ease of new equi prment. --

24 (1) \Whenever any tractor—or—farmeguiprent deal er

25| enters into a franchise agreenent with a nanufacturer

26 | distributor, or wholesaler in which agreenent the deal er

27 | agrees to nmintain an inventory of traeters—farm equi prment
28 | or repair parts and the franchise is subsequently term nated,
29 | the manufacturer, distributor, or whol esal er shall repurchase
30| the inventory as provided in this section. However, the deal er
31| may keep the inventory if he or she desires. If the deal er has

11
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any outstanding debts to the manufacturer, distributor, or
whol esal er, then the repurchase anbunt may be credited to the
deal er' s account .

(2) If the deal er decides not to keep the inventory,
the manufacturer, distributor, or wholesal er shall repurchase
that inventory previously purchased from such manuf act urer
di stributor, or whol esal er himoer—her and held by the deal er
on the date of termnation of the contract. The manuf act urer

di stributor, or whol esaler shall pay:

(a) One hundred percent of the actual deal er cost,
including freight, of all new, unsold, undanmaged, and conplete
tractors,—or—other—+tens—of—+Farm equi pnent which is are
resal able, |less a reasonable allowance for depreciation due to
usage by the dealer and deterioration directly attributable to
weat her conditions at the dealer's |ocation; and

(b) Eighty-five percent of the current whol esal e price
of all new, unused, and undanaged repair parts and accessories
which are listed in the manufacturer's, distributor's, or
whol esal er's current returnable parts list. The nanufacturer
di stributor, or wholesaler shall also pay the deal er 6 percent
of the current wholesale price on all new, unused, and
undanaged repair parts returned to cover the cost of handling,
packi ng, and | oadi ng. However, the nmanufacturer, distributor
or whol esal er shall have the option of perforning the
handl i ng, packing, and loading in lieu of paying the 6-percent
suminposed in this subsection for these services; and, in
this event, after receipt by the dealer of the full repurchase
anount as provided in this section, the deal er shall nake
avail able to the nmanufacturer, distributor, or whol esal er, at
the dealer's address or at the places at which the traetoers

12
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and equi pment is are |ocated, all tractors—and+tems—of—+farm
equi pnent previously purchased by the deal er

(3) Upon paynent within a reasonable tine of the
repurchase anount to the dealer, the title and right of
possession to the repurchased inventory shall transfer or be
transferred to the nanufacturer, distributor, or whol esal er
as the case may be.

(4) The provisions of this section do not require the
repurchase froma deal er of:

. i bt e o ’

or—t+s—otherwse—stubject—to—deterioration—

(a)fb)y Any single repair part which is priced as a set
of two or nore itens.

(b) ey Any repair part which because of its condition
is not resalable as a new part w thout repackagi ng or
recondi ti oni ng.

(c)td)y Any inventory for which the dealer is unable to
furni sh evidence, reasonably satisfactory to the manufacturer
di stributor, or wholesaler, of good title, free and cl ear of
all clains, liens, and encunbrances.

(d)fe)y Any inventory which the dealer desires to keep
if the dealer has a contractual right to keep it.

(e) tHr Any traeter—or—itemof—farm equi pnent which is
not in new, unused, undamaged, and conpl ete condition

(f) tg)y Any traetor—or—itemof—+arm equi pment which has
been used by the deal er or has deteriorated because of weather
conditions at the dealer's |ocation unless the nmanufacturer
di stributor, or whol esal er recei ves a reasonabl e al |l owance for
such usage or deterioration

(g) th)y Any repair parts which are not in new, unused,
and undamaged condition

13
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(h) ) Any inventory which was ordered by the dealer
on or after the date of receipt of the notification of
term nation of the franchise or contractual agreenent.

(i)t Any inventory which was acquired by the deal er
fromany source other than the manufacturer, distributor, or
whol esal er.

(5) If any manufacturer, distributor, or whol esal er
fails or refuses to repurchase any inventory covered under the
provisions of this section within 60 days after term nation of
a dealer's contract, he or she is civilly liable for 100
percent of the current whol esale price of the inventory plus
any freight charges paid by the dealer, such the dealer's
reasonabl e attorney's fees, court costs, and interest on the
current whol esale price conputed at the legal interest rate
provided in s. 687.01 fromthe 61st day after term nation

(6) A manufacturer, distributor, or whol esal er that

intends to establish a new deal ership or to relocate a current

deal ership for a particular product |line or nake of equi prnent

within the relevant market area of an existing deal ership of

t he sanme product |line or make of equi pnent shall give witten

notice of such intent by certified mail or overnight delivery,

return recei pt requested, to such existing deal ership. The

notice shall be delivered at | east 180 days prior to

establi shnent of a new deal ership or relocation of a current

deal ershi p. The notice shall include:

(a) The specific location of the additional or

rel ocat ed deal ership.
(b) The date on or after which the additional or
rel ocated deal ership will commence operation at the new

| ocati on.

14
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(c) The identity of all existing deal erships in whose

rel evant market area the new or relocated dealership is to be

| ocat ed.
(d) The nanes and addresses of the deal er and

principals in the new or rel ocated deal ership.

(7) A manufacturer, distributor, or whol esal er nay

sell or | ease new equi pnent for use within the state. |If the

equi pnent is prepared for delivery or serviced by a deal er

the manufacturer, distributor, or whol esal er shall reasonably

conpensate the dealer for the preparation and delivery of the

new equi pnent and pay to the dealer a reasonabl e comi ssion on

the sale or |ease of the new equi pnent which shall not be |ess

than 8 percent of the sale price of the equi pnent. This

conpensation nmust be paid or credited in the sane nmanner as

provided in this section. The manufacturer, distributor, or

whol esaler, if practicable, shall utilize the dealer in the

rel evant market area for preparation and delivery. For

pur poses of the this subsection, equipnent is considered to be

used prinarily within a dealer's relevant narket area if the

new equi pnent is |l ocated or housed at a user's facility

| ocated within the rel evant market area. This subsection shal

not be applicable to any liquidation or sale of equi pnent

whi ch has been ordered by any court.
Section 8. Section 686.409, Florida Statutes, is
anended to read:

686. 409 Conpensation for inventory upon refusal to
renew, termnation of, or restriction on transfer of a
franchise.--1t is unlawful for the manufacturer, distributor
whol esal er, or franchi sor, w thout due cause, to fail to renew
a franchise on terns then equally available to all of its her

or—hi-s—tractor—or—farmeguiprent dealers, to terninate a
15
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1| franchise, or to restrict the transfer of a franchi se unl ess

2 | the franchi see receives fair and reasonabl e conpensation for

3| the inventory of the business. As used in this section, the

4| term "due cause" shall be construed in accordance with the

5] definition of due cause contained in s. 686.413(3)(c)2.

6 Section 9. Section 686.413, Florida Statutes, is

7 | anended to read:

8 686. 413 Unlawful acts and practices.--Unfair nethods

9| of conpetition and unfair or deceptive acts or practices in

10 | t he conduct of the manufacturing, distribution, wholesaling,
11| franchi sing, sale, and advertising of tractors—and—farm

12 | equi pnent are declared to be unl awf ul

13 (1) It is deened a violation of this section for any
14 | manufacturer, factory branch, factory representative,

15| distributor, distributor branch, distributor representative,
16 | whol esal er, or tractor—or—farmeguiprent deal er to engage in
17 | any action which is arbitrary, capricious, in bad faith, or

18 | unconsci onabl e and whi ch causes danmage in ternms of |aw or

19 ]| equity to any of the parties or to the public.

20 (2) It is deened a violation of this section for a

21 | manufacturer, factory branch or division, distributor,

22 | distributor branch or division, whol esal er, or whol esal e

23 | branch or division, or officer, agent, or other representative
24 | thereof, to coerce, conpel, or attenpt to coerce or conpel any
25 | tractor—or—farmequiprent deal er

26 (a) To order or accept delivery of any tractor—er—item
27 | of farm equi pnent, parts or accessories therefor, or other

28 | coommodity or comodities which such tractoer—er—farmeguiprent
29 | deal er has not voluntarily ordered.

30 (b) To order or accept delivery of any tractor—er—farm
31| equi pnent with special features, accessories, or equi pnent not

16
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included in the base list price of such tractor—er—farm

equi pnent as publicly advertised by the manufacturer of the
tractoer—ofr equi pnent.

(3) It is deened a violation of this section for a
manuf acturer, factory branch or division, distributor,

di stri butor branch or division, whol esal er, or whol esal e
branch or division, or officer, agent, or other representative
t her eof :

(a) To refuse to deliver to any traecter—or—farm
eguiprrent deal er having a franchise or contractual agreenent
for the retail sale of new tractors—and—farm equi pnment sold or
di stributed by such nmanufacturer, factory branch or division
di stri butor branch or division, or whol esal e branch or
di vision, in reasonable quantities and within a reasonabl e
time after receipt of the dealer's order, any tractor—er—item
of—farm equi pnent covered by such franchise or contract
specifically advertised or represented by such nanufacturer
factory branch or division, distributor, distributor branch or
di vi si on, whol esal er, or whol esal e branch or division to be
avail able for i mmedi ate delivery. However, the failure to
deliver any such tracter—er—temof—farm equi pment is not
considered a violation of this section if such failure is due
to a prudent and reasonable restriction on the extension of
credit by the franchisor to the dealer, an act of God, a work
stoppage or delay due to a strike or labor difficulty, a bona
fide shortage of materials, a freight enbargo, or another
cause over which the manufacturer, distributor, or whol esal er
or any agent thereof, has no control whatsoever.

(b) To coerce, conpel, or attenpt to coerce or conpe
any tractor—or—farmeguiprent dealer to enter into any
agreenent, whether witten or oral, supplenmentary to an
17
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exi sting franchise with such manufacturer, factory branch or
di vision, distributor, distributor branch or division

whol esal er, or whol esal e branch or division, or officer,
agent, or other representative thereof; or to do any other act
prejudicial to such dealer by threatening to cancel any
franchi se or contractual agreenent existing between such

manuf acturer, factory branch or division, distributor,

di stri butor branch or division, whol esal er, or whol esal e
branch or division and such deal er. However, notice in good
faith to any tracter—or—farmegutprent deal er of such dealer's
violation or breach of any terns or provisions of such
franchi se or contractual agreenent does not constitute a
violation of this section if such notice is in witing and is
mai l ed by registered or certified mail to such deal er at her
or his current business address and such notice contains the
specific facts as to the dealer's violation or breach of such
franchi se or contractual agreenent.

(c)1. To terninate er——ecancer the franchise or selling
agreenent of any tractor—eor—farmegurprrent deal er w thout due
cause, as defined in subparagraph 2. The termnation
nenrenewat of a franchise or selling agreenent, wthout due
cause, constitutes an unfair term nati on sr——eanceH-atioen,
regardl ess of the specified time period of such franchise or
selling agreenment. Except when the ground for such ternination
or—ecancetHat+on falls w thin sub-subparagraph 2.c., such
manuf acturer, factory branch or division, distributor,

di stri butor branch or division, whol esal er, or whol esal e

branch or division, or officer, agent, or other representative

t hereof, shall notify a tracter—er—farmeguiprent dealer in

writing of the term nation er—eancettation of the franchise or

selling agreement of such dealer at |east 180 96 days before
18
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the effective date of the term nation er—eanrcetHation, stating
the specific ground for such ternination er——cancetHation. |In
no event shall the contractual termof any such franchise or
selling agreenment expire, without the witten consent of the
tractor—or—ftarmegutprrent deal er involved, prior to the
expiration of at |east 180 96 days follow ng such witten
notice. During the 180-day 90-¢day period, either party may, in
appropriate circunstances, petition a court of conpetent
jurisdiction to nodify such 180-day 96-day stay or to extend
it pending a final determ nation of such proceeding on the
nerits. The court shall have authority to grant tenporary,
prelimnary, and final injunctive relief. Should a dealer cure

the clai ned deficiency within the 180-day period, the

franchi se or selling agreenent shall not be terninated.

2. As used in this subparagraph, tests for deternining
what constitutes due cause for a manufacturer or distributor
t o term nat e—eancet—or—+efuse—to—+enew a franchi se agreenent
i ncl ude whet her the deal er

a. Has transferred an ownership interest in the
deal ership wi thout the manufacturer's or distributor's
consent ;

b. Has nade a material msrepresentation in applying
for or in acting under the franchi se agreenent;

c. Has filed a voluntary petition in bankruptcy or has
had an involuntary petition in bankruptcy filed against her or
hi m whi ch has not been di scharged within 60 days after the
filing, is in default under the provisions of a security
agreenent in effect with the manufacturer or distributor, or
is in receivership;

d. Has engaged in unfair business or trade practices;

19

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRRRRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

E o ga Senate - 2004 SB 2480

% {é 7-04 See HB 1187
e. Has inadequately represented the manufacturer's or

distributor's products with respect to sales, service, or
warranty work;

f. Has inadequate and insufficient sales and service
facilities and personnel

g. Has failed to conply with an applicabl e federal
state, or local licensing | aw

h. Has been convicted of a crine, the effect of which
woul d be detrinental to the manufacturer, distributor, or
deal er shi p;

i. Has failed to operate in the nornmal course of
busi ness for 10 consecutive business days or has tern nated
her or his business;

j. Has relocated her or his place of business wthout
the manufacturer's or distributor's consent; or
k. Has failed to conply with the terns that are not in

conflict with this chapter or the terns of the deal ership or

franchi se agreenent.
3. Before ternmnation of the franchise or selling

agreenent because of the dealer's failure to neet marketing

criteria or nmarket penetration, the manufacturer, factory

branch or division, distributor, distributor branch or

di vi si on, whol esal er, or whol esal e branch or division, or

of ficer, agent, or other representative thereof, shall provide

written notice of such intention at |least 1 year in advance.

After such notice, the manufacturer or other entity issuing

the notice shall nmake good faith efforts to work with the

dealer to gain the desired nmarket share, including, wthout

limtation, reasonably nmaking available to the deal er an

adequat e inventory of new equi pnent and parts and conpetitive

nmar keti ng prograns. The manufacturer or other entity, at the
20
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1| end of the 1-year notice period, nmay termnate or elect not to
2 | renew the agreenent only upon further witten notice

3| specifying the reasons for deternmning that the dealer failed
4] to neet reasonable marketing criteria or market penetration

5] Such witten notice nust specify that termnation is effective
6| 90 days fromthe date of the notice. Either party may petition
7| the court pursuant to subparagraph (c)1l. for the relief

8 | specified in such subparagraph. Should a deal er cure the

9| clained deficiency within the 90-day period, the franchi se or
10| selling agreenent shall not be terninated.

11 (d) To resort to or use any false or nisleading

12 | advertisenment in connection with its her—er—his business as

13 | such manufacturer, factory branch or division, distributor,

14 | di stributor branch or division, whol esal er, or whol esal e

15| branch or division, or officer, agent, or other representative
16 | t hereof .

17 (e) To offer to sell or to sell any new tractoer—ofr

18 | +temof farm equi pnent, or parts or accessories therefor, to
19 | any ot her traecteor—or—farmeguiprent dealer at a | ower actua
20| price therefor than the actual price offered to any other
21 | tractor—or—farmeguiprent deal er for the sane nodel t+ractor—o+
22 | farm equi pnent identically equipped or to utilize any device,
23| including, but not linmted to, sales pronotion plans or
24 | prograns, which results in such | esser actual price or results
251 in a fixed price predeternined solely by the manufacturer or
26 | distributor. However, the provisions of this paragraph do not
27 | apply to sales to a tractor—or—farmeguiprent deal er for
28 | resale to any unit or agency of the United States Governnent,
29 | the state or any of its political subdivisions, or any
30| municipality located within this state. Further, the
31| provisions of this paragraph do not apply so long as a

21
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manuf acturer, distributor, or wholesaler, or any agent
thereof, sells or offers to sell such new traeter—oer—Ffarm
equi pnent, parts, or accessories to all of its her—or—his

franchi sed tracter—or—ftarm—eguiprent deal ers at an equa
pri ce.

(f) To willfully discrimnate, either directly or
indirectly, in price, progranms, or terns of sale offered to
franchi sees, when the effect of such discrinmnation may be to
substantially | essen conpetition or to give to one holder of a
franchi se any econom ¢, business, or conpetitive advantage not
offered to all holders of the same or sinilar franchi se.

(g) To prevent or attenpt to prevent, by contract or
ot herwi se, any tractoer—or—farm-eguiprent deal er from changi ng
the capital structure of her or his dealership or the neans by
or through which the deal er finances the operation of her or
hi s deal ership, provided the dealer at all tines neets any
reasonabl e capital standards agreed to between the deal ership
and the manufacturer, distributor, or whol esal er and provi ded
such change by the deal er does not result in a change in the
executive managenent of the deal ership.

(h) To prevent or attenpt to prevent, by contract or
ot herwi se, any tractor—eor—farmeguprent deal er or any
of ficer, nenber partner, or stockhol der of any traeter—or—farm
eguiprent dealer fromselling or transferring any part of the
interest of any of themto any other person or persons or
party or parties. However, no dealer, officer, partner, or
stockhol der has the right to sell, transfer, or assign the
franchi se or power of managenent or control thereunder w thout
the witten consent of the manufacturer, distributor, or
whol esal er, except that such consent may not be unreasonably
wi t hhel d.

22
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(i) To inpose, directly or indirectly, unreasonable

restrictions on the dealer relative to transfer, renewal,

termnation, location, or site control

(j) To prevent a dealer fromhaving an i nvestnent in

or holding a dealership contract for the sale of conpeting

product |ines or nakes of equipnent, or to require a dealer to

provide separate facilities for conpeting product |lines or

nmakes of equi pnent.

(k) > To obtain noney, goods, services, anything of
val ue, or any other benefit fromany other person with whom
t he tractor—or—farm-eguiprrent deal er does busi ness or enpl oys
on account of or in relation to the transacti ons between the
deal er, the franchisor, and such other person
(1)) To require a traetor—and—farmeguprent deal er

to assent to a rel ease, assignnent, novation, waiver, or
est oppel which would relieve any person fromliability inposed
by ss. 686.40-686. 418.

(4) It is deened a violation of this section for a
tractor—or—farmeguiprrent deal er

(a) To require a retail purchaser of & new t+ractor—o+
rtemof—farm equi pnment, as a condition of sale and delivery of
t he tractoer—ot equi pnent, al so to purchase special features,
appl i ances, equi prment, parts, or accessories not desired or
requested by the purchaser. However, this prohibition does not
apply to special features, appliances, equipnment, parts, or
accessories which are already install ed when the tractoer—or
temof—farm equi pnment is received by the dealer fromthe
manuf acturer, distributor, or whol esal er of such tracter—or
equi pnent.

(b) To represent and sell as new and unused any
tractor—or rtem-of—farm equi pnent whi ch has been used and

23
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1| operated for denpnstration or other purposes w thout stating
2| to the purchaser prior to the sale the approxi nate anount of
3 | use the equi pnent tractor—er—itemof—farmrachinery has

4 | experienced or undergone.

5 (c) To resort to or use any false or nisleading

6 | advertisenent in connection with her or his business as such
7 | tractor—or—farmeguiprrent deal er

8 Section 10. Section 686.418, Florida Statutes, is

9 | anended to read:

10 686. 418 Effect of act on other renedies.--Sections
11| 686.40-686.418 are supplenental to and do not preenpt |oca
12 | ordi nances dealing with prohibited or unlawful conduct in the
13 | manufacturing, distribution, wholesaling, advertising, or sale
14 | of tractors—and—other—+tens—of—+farm equi pnent if such

15| ordi nances are not inconsistent with such sections.

16 Section 11. This act shall take effect July 1, 2004.
17
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