Fl ori da Senate - 2004 CS for CS for SB 2498

By the Committees on Governnmental Oversight and Productivity;
Regul ated I ndustries; and Senator Garcia

302- 2650- 04

1 A Dbill to be entitled

2 An act relating to condom ni um associ ati ons;

3 anending s. 718.110, F.S.; providing for

4 grandf at heri ng and nodification of certain

5 rights of a unit owner; requiring certain

6 voting and approval criteria for amendnents

7 depriving owners of certain rights; creating s.
8 718.5011, F.S.; creating the Ofice of the

9 Condoni ni um Orbudsman within the Division of
10 Fl ori da Land Sal es, Condomi niunms, and Mobile
11 Homes; providing that the onmbudsman is the

12 agency head for all purposes; providing that
13 the office is independent and nmay be funded by
14 the Division of Florida Land Sal es,

15 Condoni ni ums, and Mobil e Hones Trust Fund;

16 providing for subnmittal of proposed budget to
17 the Governor; providing for administrative

18 support by the Departnment of Business and

19 Pr of essi onal Regul ation; authori zing
20 appoi nt nent of onbudsman by the Governor
21 prohi biti ng onbudsman or staff from engaging in
22 certain acts; creating s. 718.5012. F.S.
23 granting certain powers and duties to the
24 onbudsman; authorizing the Ofice of the
25 Governor to approve a personnel classification
26 and pay plan for the office of the onmbudsman
27 and entry of contracts by that office;
28 providing for the division to renpve a nenber
29 of a condomi ni um board under certain
30 conditions; authorizing the division to adopt
31 rules with respect to such renoval; providing
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1 that the onbudsman is not required to provide

2 assi stance at public expense; creating s.

3 718.5014, F.S.; providing for location of the

4 of fice of the onmbudsman; creating s. 718.5015,

5 F.S.; creating the Advisory Council on

6 Condoni ni uns; providing for appointnments by the

7 Presi dent of the Senate, the Speaker of the

8 House, and the Governor; providing limted

9 conpensati on and other terns of service;

10 speci fying functions; anmending s. 718.504,

11 F.S.; providing certain prospective unit buyers

12 with a separate docunent, rather than a

13 separate page, of frequently asked questions

14 and answers; requiring additional disclosure to

15 prospective buyers concerning court cases that

16 i nvolve potential liabilities of the

17 associ ation; providing an effective date

18

19| Be It Enacted by the Legislature of the State of Florida:
20
21 Section 1. Section 718.110, Florida Statutes, is
22| anended to read:
23 718.110 Amendrment of declaration; correction of error
24| or omission in declaration by circuit court; grandfathering
25| and nodification of certain rights.--
26 (1)(a) |If the declaration fails to provide a nethod of
27| amendnent, the declaration may be anended as to all matters
28| except those described in subsection (4) or subsection (8) if
29| the anendnment is approved by the owners of not |ess than
30| two-thirds of the units. Except as to those matters descri bed
31| in subsection (4) or subsection (8), no declaration recorded
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after April 1, 1992, shall require that anendnents be approved
by more than four-fifths of the voting interests.

(b) No provision of the declaration shall be revised
or amended by reference to its title or nunmber only.
Proposal s to amend existing provisions of the declaration
shall contain the full text of the provision to be anended;
new words shall be inserted in the text and underlined; and
words to be deleted shall be lined through with hyphens.
However, if the proposed change is so extensive that this
procedure woul d hinder, rather than assist, the understanding
of the proposed amendnent, it is not necessary to use
underlining and hyphens as indicators of words added or
del eted, but, instead, a notation nmust be inserted i medi ately
precedi ng the proposed anmendnent in substantially the
foll owi ng | anguage: "Substantial rewordi ng of declaration.
See provision .... for present text."

(c) Nonmaterial errors or onissions in the anendnent
process will not invalidate an otherw se properly promul gated
amendnent .

(2) An anendnent, other than amendnments nmade by the
devel oper pursuant to ss. 718.104, 718.403, and 718.504(6),
(7), and (9) without a vote of the unit owners and any rights
the devel oper may have in the declaration to amend wi t hout
consent of the unit owners which shall be linmted to matters
ot her than those under subsections (4) and (8), shall be
evi denced by a certificate of the association which shal
i nclude the recording data identifying the declaration and
shall be executed in the formrequired for the execution of a
deed. An anendnent by the devel oper nust be evidenced in
writing, but a certificate of the association is not required.
The devel oper of a tinmeshare condomni nium nay reserve specific

3
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1| rights in the declaration to amend the declarati on w thout the
2| consent of the unit owners.

3 (3) An anendnent of a declaration is effective when

4| properly recorded in the public records of the county where

5| the declaration is recorded.

6 (4) Unless otherwi se provided in the declaration as

7| originally recorded, no anendnment may change the configuration
8| or size of any unit in any material fashion, materially alter
9| or nodify the appurtenances to the unit, or change the

10| proportion or percentage by which the unit owner shares the

11| common expenses of the condom nium and owns the comon surpl us
12| of the condoni nium unless the record owner of the unit and al
13| record owners of liens on the unit join in the execution of

14| the anmendnent and unless all the record owners of all other

15| units in the sane condom ni um approve the amendnment. The

16| acquisition of property by the association and materia

17| alterations or substantial additions to such property or the
18| common el enents by the association in accordance with s.

19| 718.111(7) or s. 718.113, and amendnents providing for the

20| transfer of use rights in linted common el ements pursuant to
21| s. 718.106(2)(b) shall not be deermed to constitute a nateria
22| alteration or nodification of the appurtenances to the units.
23| A declaration recorded after April 1, 1992, nmmy not require

24| the approval of less than a npjority of total voting interests
25| of the condomni nium for anmendments under this subsection

26| unl ess otherwi se required by a governmental entity.

27 (5) |If it appears that through a scrivener's error a
28| unit has not been designated as owni ng an appropriate

29| undivi ded share of the commpn el enents or does not bear an

30| appropriate share of the common expenses or that all the

31| comopn expenses or interest in the commn surplus or all of

4
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the common el enents in the condom ni um have not been
distributed in the declaration, so that the sumtotal of the
shares of common el ements whi ch have been distributed or the
sum total of the shares of the conmon expenses or ownership of
common surplus fails to equal 100 percent, or if it appears
that nmore than 100 percent of commopn el ements or common
expenses or ownership of the common surplus have been
distributed, the error may be corrected by filing an amendnent
to the declaration approved by the board of adm nistration or
a mpjority of the unit owners.

(6) The conmon el ements designated by the declaration
may be enl arged by an anendnent to the declaration. The
anmendnent nust describe the interest in the property and nust
subnmit the property to the terns of the declaration. The
anmendnent nust be approved and executed as provided in this
section. The amendnent divests the association of title to
the land and vests title in the unit owners as part of the
common el erents, w thout nam ng them and without further
conveyance, in the same proportion as the undivided shares in
the commn el enents that are appurtenant to the unit owned by
t hem

(7) The declarations, bylaws, and commn el enents of
two or nmore independent condom niunms of a single conplex may
be merged to forma single condom nium upon the approval of
such voting interest of each condominiumas is required by the
decl aration for nodifying the appurtenances to the units or
changi ng the proportion or percentages by which the owners of
the parcel share the commn expenses and own the common
surpl us; upon the approval of all record owners of |iens; and
upon the recording of new or anended articl es of
i ncorporation, declarations, and byl aws.
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(8) Unless otherwi se provided in the declaration as
originally recorded, no anmendnent to the declaration may
permit tineshare estates to be created in any unit of the
condom ni um unless the record owner of each unit of the
condom nium and the record owners of liens on each unit of the
condominiumjoin in the execution of the amendnent.

(9) |If there is an omission or error in a declaration,
or in any other docunent required by law to establish the
condonmi nium the association may correct the error or onission
by an anendnent to the declaration or to the other docunent
required to create a condom niumin the manner provided in the
declaration to anend the declaration or, if none is provided,
by vote of a majority of the voting interests of the
condomi nium The amendnment is effective when passed and
approved and a certificate of amendnment is executed and
recorded as provided in subsections (2) and (3). This
procedure for anendnent cannot be used if such an amendnent
woul d materially or adversely affect property rights of unit
owners, unless the affected unit owners consent in writing.
Thi s subsection does not restrict the powers of the
associ ation to otherwi se amend the decl aration, or other
docunent ati on, but authorizes a sinple process of anendnent
requiring a |l esser vote for the purpose of curing defects,
errors, or om ssions when the property rights of unit owners
are not materially or adversely affected.

(10) If there is an om ssion or error in a declaration
of condom nium or any other docunment required to establish
t he condom ni um which om ssion or error would affect the
valid existence of the condom nium the circuit court has
jurisdiction to entertain a petition of one or nore of the
unit owners in the condom nium or of the association, to

6
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1| correct the error or omssion, and the action my be a cl ass
2| action. The court may require that one or nore nethods of

3| correcting the error or onission be submitted to the unit

4| owners to deternine the npst acceptable correction. All unit
5| owners, the association, and the nortgagees of a first

6| nortgage of record nust be joined as parties to the action.

7| Service of process on unit owners may be by publication, but
8| the plaintiff must furnish every unit owner not personally

9| served with process with a copy of the petition and fina

10| decree of the court by certified nmail, return receipt

11| requested, at the unit owner's |ast known residence address.
12| If an action to determ ne whether the declaration or another
13| condom ni um docunent conplies with the mandatory requirenents
14| for the formation of a condom niumis not brought within 3

15| years of the recording of the declaration, the declaration and
16| other docunents shall be effective under this chapter to

17| create a condom nium as of the date the declarati on was

18| recorded, whether or not the docunents substantially conply
19| with the nmandatory requirenents of law. However, both before
20| and after the expiration of this 3-year period, the circuit
21| court has jurisdiction to entertain a petition permtted under
22| this subsection for the correction of the documentation, and
23| other nethods of anendnent may be utilized to correct the
24| errors or om ssions at any tine.
25 (11) Notwithstanding any provision to the contrary
26| contained in this section, any declaration recorded after
27 April 1, 1992, may not require the consent or joinder of sone
28| or all nortgagees of units to or in anendnents to the
29| declaration, unless the requirenent is limted to anendnents
30| materially affecting the rights or interests of the
31| nortgagees, or as otherw se required by the Federal Nationa
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Mort gage Associ ation or the Federal Hone Loan Mortgage
Corporation, and unless the requirenent provides that such
consent may not be unreasonably withheld. It shall be
presuned that, except as to those nmatters described in
subsections (4) and (8), amendnments to the declaration do not
materially affect the rights or interests of nortgagees. In
the event nortgagee consent is provided other than by properly
recorded joi nder, such consent shall be evidenced by affidavit
of the association recorded in the public records of the
county where the declaration is recorded.

(12)(a) Wth respect to an existing rmulticondom ni um
associ ation, any anendnent to change the fractional or
percentage share of liability for the conmon expenses of the
associ ation and ownership of the common surplus of the
associ ation nmust be approved by at least a mpjority of the
total voting interests of each condom ni um operated by the
associ ati on unl ess the declarations of all condom niuns
operated by the association uniformy require approval by a
greater percentage of the voting interests of each
condomi ni um

(b) Unless approval by a greater percentage of the
voting interests of an existing rmulticondom ni um associ ation
is expressly required in the declaration of an existing
condoni nium the declaration may be anended upon approval of
at least a mpjority of the total voting interests of each
condoni ni um operated by the nulticondom ni um associ ation for
t he purpose of:

1. Setting forth in the declaration the fornula
currently utilized, but not previously stated in the
declaration, for determ ning the percentage or fractiona
shares of liability for the cormbn expenses of the

8
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1| multicondom ni um associ ati on and ownership of the commn

2| surplus of the nmulticondoni nium associ ati on.

3 2. Providing for the creation or enlargenent of a

4| mul ti condom ni um associ ati on by the nerger or consolidation of
5| two or nore associ ati ons and changi ng the nane of the

6| association, as appropriate.

7 (13)(a) Unless expressly stated in the anendnent, any
8| anendnment restricting unit owners' rights relating to the

9| rental of units or keeping of pets shall apply only to unit

10| owners who purchase their unit after the effective date of

11| that anendnent.

12 (b) Notwi thstanding any other provision of law or of
13| the declaration or bylaws, an anendnent that expressly

14| deprives current unit owners of any part of their rights

15| specified in paragraph (a) nust be approved by at |east a

16| majority of the voting interests. A declaration or an

17| amendnent to a declaration may require approval by a greater
18| than super mmjority vote.

19 Section 2. Section 718.5011, Florida Statutes, is

20| created to read:

21 718.5011 Orbudsman; appointnent:; oath; restrictions on
22| onbudsman and his or her enployees. --

23 (1) There is created an Office of the Condoni nium

24| Onbudsman. The office is, for adnministrative purposes, within
25| the Division of Florida Land Sal es, Condomi niuns, and Mobile
26| Homes but shall remain independent of the division. The office
27| shall be a separate budget entity, funded by the Division of
28| Florida Land Sales, Condom niuns, and Mobile Homes Trust Fund,
29| and the onmbudsman shall be the agency head for all purposes.
30| The Department of Business and Professional Requlation shal

31| provide administrative support and service to the onbudsman,

9
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1| but the onmbudsman shall not be subject to the control

2| supervision, or direction of the departnment. The onbudsman

3| shall devel op a budget pursuant to chapter 216 which the

4| department shall subnmit, w thout change, to the Governor along
5[ with the budget of the departnent.

6 (2) The Governor shall appoint the ombudsman. The

7| onmbudsman nust be an attorney adnmitted to practice before the
8| Florida Suprenme Court and shall serve at the pleasure of the
9| Governor. Vacancies in the office shall be filled in the sane
10| manner as the original appointnent. The onbudsman and

11| attorneys serving as staff shall take and subscribe to the

12| oath of office required of state officers by the State

13| Constitution. An officer or full-tinme enployee of the

14| onmbudsman's office may not actively engage in any other

15| business or profession; serve as the representative of any

16| political party or on the executive conmittee or other

17| governing body of any political party; serve as an executive,
18| officer, or enployee of any political party, committee,

19| organization, or association; receive renuneration for

20| activities on behalf of any candidate for public office; or
21| engage in the solicitation of votes or other activities on

22| behalf of any candidate for public office. The onmbudsman or
23| any enployee of his or her office may not becone a candi date
24| for election to public office unless he or she first resiagns
25| fromhis or her office or enploynent.

26 Section 3. Section 718.5012, Florida Statutes, is

27| created to read:

28 718.5012 Onbudsman; powers and duties.--The ombudsnman
29| shall have such powers as are necessary to carry out the

30| duties of his or her office, including, but not limted to,
31| the followi ng specific powers:
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1 (1) To have access to and use of all files and records
2| of the division and of all condom nium associ ati ons, by

3| subpoena if necessary.

4 (2) To enploy professional and clerical staff as

5| necessary for the efficient operation of the Ofice of the

6| Condoni ni um Orbudsman, including experts and other technica

7| personnel for participation in contested proceedi ngs before

8| the division when the best interests of the public will be

9| served, and with the approval of the Ofice of the Governor

10| to adopt and adnminister a uniform personnel job classification
11| and pay plan for such enployees, and to enter into contracts.
12 (3) To prepare and issue reports, recommendations, and
13| proposed orders to the division, the Governor, the Advisory

14| Council on Condom niunms, the President of the Senate, the

15| Speaker of the House of Representatives, and the minority

16| leaders of the Senate and the House of Representatives on any
17| matter or subject within the jurisdiction of the division, and
18| to make such reconmendations as he or she deens appropriate

19| for legislation relative to division procedures, rules,

20| jurisdiction, personnel, and functions.

21 (4) To act as liaison between the division and unit

22| owners, and to assist any unit owner by providing information
23| and explaining howto file a conplaint to be investigated by
24| the division. The ombudsman shall establish procedures for the
25| subnmittal and processing of conplaints, including target dates
26| for concluding any investigation by the onbudsman. The

27| ombudsman shall identify conplaints that properly fall within
28| the jurisdiction of the division and require renedial action
29| and shall assist residents with pronptly filing conplaints

30| with the division. The onbudsman may recommend that the

31| division initiate enforcenment proceedings. The department and

11
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the onbudsman nmay submit findings of a crimnal nature to the

state attorney's office and work with that office to bring

charges against the parties allegedly involved.

(5) To npbnitor, investigate, and review condoninium

el ections and neetings, which includes, but is not limted to:

(a) Providing information and evidence to the division

if a nmenber of a condom nium board attenpts, engages in,

conspires to engage in, or willfully and knowi ngly benefits

fromelectoral fraud. If the information and evi dence provi ded

is clear and convincing, the division shall order the nenber

renoved fromthe board. The order of renpval shall al so

prohibit the person who is removed fromrunning for el ection

to any office of a condom niumboard in the state for 4 years.

Any person who is so renpved fromoffice twice shall be barred

fromserving on a condom niumboard in the state. Factua

findings form ng the basis for an order of renpval shall be

subject to judicial review only for abuse of discretion.

(b) Wrking with the division to adopt rules governing

proceedings to renove a board nenber for electoral fraud. The

di vision shall adopt rules governing such renoval which shall

at_mnimum provide the accused board menber with adequate

notice, opportunity to be heard, the right to confront and

cross-exanine witnesses, the right to subnit rebutta

evidence, and the right to counsel. Before the division

devel ops a rule proposal on renmpval, the division and the

office shall neet and confer regarding issues to be addressed

in the rule. After the division develops a rule proposal on

renoval , and before the proposal is finalized for publication

or other presentation to the public, the division shal

provide the office with a reasonable opportunity to review and

12
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1| provide witten conments on the proposal and consider any

2| commrents the onbudsman provi des.

3

4| Neither this subsection nor rules adopted to inplenent it

5| shall be construed to require the onbudsman to provide counse
6| or witnesses, or other assistance, at public expense.

7 (6) To make reconmendations to the division for

8| changes in rules and procedures for the filing, investigation
9| and resolution of conplaints filed by unit owners,

10| associations and nanhagers.

11 Section 4. Section 718.5014, Florida Statutes, is

12| created to read:

13 718.5014 Orbudsman; | ocation.--The onbudsman shal

14| maintain his or her principal office in Leon County on the

15| premi ses of the division or, if suitable space cannot be

16| provided there, at such other place convenient to the offices
17| of the division as will enable the onbudsman to expeditiously
18| carry out the duties and functions of his or her office.

19 Section 5. Section 718.5015, Florida Statutes, is
20| created to read:
21 718.5015 Advisory council; nenbership functions.--
22 (1) There is created the Advisory Council on
23| Condom niums. The council shall consist of seven appointed
24| nenbers. Two nenbers shall be appointed by the President of
25| the Senate, two nenbers shall be appointed by the Speaker of
26| the House of Representatives, and three nenbers shall be
27| appointed by the Governor. At |east one nmenber that is
28| appointed by the Governor shall represent tinmeshare
29| condom ni ums. Menbers shall be appointed to 2-year termns;
30| however, one of the persons initially appointed by the
31| Governor, by the President of the Senate, and by the Speaker
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of the House of Representatives, shall be appointed to a

l-vear term The director of the division shall serve as an ex

officio nonvoting nenber. The Legislature intends that the

persons appointed represent a cross-section of persons

interested in condom niumissues. The council shall be |ocated

within the division for adm nistrative purposes. Mnbers of

the council shall serve w thout conpensation, but are entitled

to receive per diemand travel expenses pursuant to s. 112.061

while on official business.

(2) The functions of the advisory council shall be to:

(a) Receive, fromthe public, input regarding issues

of concern with respect to condom ni uns_and recommendati ons

for changes in the condom nium/|aw. The issues that the

council shall consider include, but are not linmted to, the

rights and responsibilities of the unit owners in relation to

the rights and responsibilities of the association

(b) Review, evaluate, and advise the division

concerning revisions and adoption of rules affecting

condom ni uns.

(c) Recommend inprovenents, if needed, in the

educati on prograns offered by the division

(3) The council may elect a chair and vice chair and

such other officers as it nay deem advi sable. The counci

shall nmeet at the call of its chair, at the request of a

mpjority of its nmenbership, at the request of the division, or

at_such tines as it may prescribe. A majority of the menbers

of the council shall constitute a guorum Council action may

be taken by vote of a majority of the voting nmenbers who are

present at a neeting where there is a quorum

Section 6. Section 718.504, Florida Statutes, is

anended to read:
14
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718.504 Prospectus or offering circular;, "Frequently

Asked Questions and Answers.'--Every devel oper of a

resi dential condomi ni um which contains nore than 20
residential units, or which is part of a group of residentia
condomi ni ums which will be served by property to be used in
comon by unit owners of nore than 20 residential units, shal
prepare a prospectus or offering circular and file it with the
Di vi sion of Florida Land Sal es, Condoni niuns, and Mbil e Hones
prior to entering into an enforceable contract of purchase and
sale of any unit or lease of a unit for nore than 5 years and
shall furnish a copy of the prospectus or offering circular to
each buyer. 1In addition to the prospectus or offering

circular, any prospective eaeh buyer fromthe devel oper or

current owner shall be furnished a separate docunent page

entitled "Frequently Asked Questions and Answers," which shal
be in accordance with a format approved by the division and a
copy of the financial information required by s. 718.111
Thi s docunent page shall, in readabl e |anguage, inform
prospective purchasers regarding their voting rights and unit
use restrictions, including restrictions on the |easing of a
unit; shall indicate whether and in what anobunt the unit
owners or the association is obligated to pay rent or |and use
fees for recreational or other commonly used facilities; shal
contain a statement identifying that amount of assessnent
whi ch, pursuant to the budget, would be |evied upon each unit
type, exclusive of any special assessnents, and which shal
further identify the basis upon which assessnents are | evied,
whet her nonthly, quarterly, or otherw se; shall state and
identify any court cases in which the association is currently
a party of record in which the association may face liability
of $25,. 000 or nore iAr—exeess—of—$106-0006; and which shal

15
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further state whether nenbership in a recreational facilities
association is mandatory, and if so, shall identify the fees
currently charged per unit type. The division shall by rule
require such other disclosure as in its judgnent will assist
prospective purchasers. The prospectus or offering circular
may i nclude nore than one condomi nium although not all such
units are being offered for sale as of the date of the
prospectus or offering circular. The prospectus or offering
circular nust contain the follow ng informtion

(1) The front cover or the first page nust contain
only:

(a) The nanme of the condoni ni um

(b) The followi ng statenents in conspicuous type:

1. TH S PROSPECTUS ( OFFERI NG Cl RCULAR) CONTAI NS
| MPORTANT MATTERS TO BE CONSI DERED | N ACQUI RI NG A CONDOM NI UM
UNIT.

2. THE STATEMENTS CONTAI NED HEREI N ARE ONLY SUMVARY I N
NATURE. A PROSPECTI VE PURCHASER SHOULD REFER TO ALL
REFERENCES, ALL EXHI BI TS HERETO, THE CONTRACT DOCUMENTS, AND
SALES MATERI ALS.

3. ORAL REPRESENTATI ONS CANNOT BE RELI ED UPON AS
CORRECTLY STATI NG THE REPRESENTATI ONS OF THE DEVELOPER. REFER
TO TH' S PROSPECTUS ( OFFERI NG Cl RCULAR) AND | TS EXHI BI TS FOR
CORRECT REPRESENTATI ONS.

(2) Sunmary: The next page nust contain al
statements required to be in conspicuous type in the
prospectus or offering circular.

(3) A separate index of the contents and exhibits of
t he prospectus.

(4) Beginning on the first page of the text (not
i ncludi ng the sutmary and i ndex), a description of the

16
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1| condom nium including, but not limted to, the follow ng
2| information:
3 (a) Its nanme and | ocation.
4 (b) A description of the condom nium property,
5| including, without limtation:
6 1. The nunber of buildings, the nunmber of units in
7| each building, the nunber of bathroons and bedroons in each
8| unit, and the total nunber of units, if the condom niumis not
9| a phase condom nium or the maxi mum nunber of buil di ngs that
10| may be contained within the condom nium the m ni rum and
11| maxi mum nunbers of units in each building, the m ninum and
12| maxi mum nunbers of bat hroons and bedroons that may be
13| contained in each unit, and the maxi num nunber of units that
14| may be contained within the condom nium if the condonminiumis
15| a phase condoni ni um
16 2. The page in the condom ni um docunents where a copy
17| of the plot plan and survey of the condom niumis |ocated.
18 3. The estimated | atest date of conpletion of
19| constructing, finishing, and equipping. In lieu of a date,
20| the description shall include a statenent that the estimated
21| date of conpletion of the condomniumis in the purchase
22| agreenent and a reference to the article or paragraph
23| containing that information.
24 (c) The maxi mum nunber of units that will use
25| facilities in common with the condom nium |If the nmaxi num
26| nunmber of units will vary, a description of the basis for
27| variation and the m ni num amount of dollars per unit to be
28| spent for additional recreational facilities or enlargenment of
29| such facilities. |If the addition or enlargenent of facilities
30 will result in a material increase of a unit owner's
31
17
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1| mai ntenance expense or rental expense, if any, the maxinmum
2| increase and limitations thereon shall be stated.
3 (5)(a) A statenment in conspicuous type describing
4| whether the condonminiumis created and being sold as fee
5| sinple interests or as |easehold interests. If the condom nium
6| is created or being sold on a | easehold, the |ocation of the
7| lease in the disclosure materials shall be stated.
8 (b) If timeshare estates are or may be created with
9| respect to any unit in the condom nium a statenment in
10| conspicuous type stating that tineshare estates are created
11| and being sold in units in the condoni ni um
12 (6) A description of the recreational and other
13| commonly used facilities that will be used only by unit owners
14| of the condom nium including, but not limted to, the
15| foll ow ng:
16 (a) Each roomand its intended purposes, |ocation
17| approxi mate floor area, and capacity in nunbers of people.
18 (b) Each swinmm ng pool, as to its general |ocation
19| approxi mate size and depths, approxi mate deck size and
20| capacity, and whet her heated.
21 (c) Additional facilities, as to the nunmber of each
22| facility, its approximate |ocation, approxi mte size, and
23| approxi mate capacity.
24 (d) A general description of the items of persona
25| property and the approxi mate nunber of each item of persona
26| property that the developer is comritting to furnish for each
27| roomor other facility or, in the alternative, a
28| representation as to the m ni mum anount of expenditure that
29 will be made to purchase the personal property for the
30| facility.
31

18
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(e) The estimted date when each room or ot her
facility will be available for use by the unit owners.

(f)1. An identification of each roomor other facility
to be used by unit owners that will not be owned by the unit
owners or the association;

2. Areference to the location in the disclosure
materials of the | ease or other agreenments providing for the
use of those facilities; and

3. A description of the terns of the | ease or other
agreenents, including the length of the term the rent
payabl e, directly or indirectly, by each unit owner, and the
total rent payable to the lessor, stated in nonthly and annua
anounts for the entire termof the | ease; and a description of
any option to purchase the property | eased under any such
| ease, including the tinme the option may be exercised, the
purchase price or howit is to be determi ned, the manner of
paynment, and whether the option may be exercised for a unit
owner's share or only as to the entire | eased property.

(g) A statenment as to whether the devel oper may
provi de additional facilities not described above; their
general locations and types; inprovenents or changes that may
be made; the approximte dollar amount to be expended; and the
maxi mrum addi ti onal conmon expense or cost to the individua
unit owners that nay be charged during the first annual period

of operation of the nodified or added facilities.

Descriptions as to | ocations, areas, capacities, nunbers,
vol unes, or sizes may be stated as approxi mations or m nimumns.
(7) A description of the recreational and other
facilities that will be used in commopn with other
condomi ni unms, comrunity associations, or planned devel opnents
19
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whi ch require the paynent of the nmintenance and expenses of
such facilities, either directly or indirectly, by the unit
owners. The description shall include, but not be limted to,
the foll ow ng:

(a) Each building and facility conmtted to be built.

(b) Facilities not conmmitted to be built except under
certain conditions, and a statement of those conditions or
conti ngenci es.

(c) As to each facility commtted to be built, or
which will be commtted to be built upon the happening of one
of the conditions in paragraph (b), a statenent of whether it
will be owned by the unit owners having the use thereof or by
an association or other entity which will be controlled by
them or others, and the location in the exhibits of the |ease
or other docunment providing for use of those facilities.

(d) The year in which each facility will be avail able
for use by the unit owners or, in the alternative, the maximm
nunber of unit owners in the project at the tine each of al
of the facilities is conmtted to be conpl et ed.

(e) A general description of the items of persona
property, and the approxi mate nunber of each item of persona
property, that the developer is comritting to furnish for each
roomor other facility or, in the alternative, a
representation as to the mni mum anount of expenditure that
will be nmade to purchase the personal property for the
facility.

(f) If there are |eases, a description thereof,
including the length of the term the rent payable, and a

description of any option to purchase.

20
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Descriptions shall include |ocation, areas, capacities,
nunbers, volunes, or sizes and may be stated as approxi mations
or m ni numns.

(8) Recreation | ease or associated club nmenbership

(a) If any recreational facilities or other facilities
of fered by the devel oper and available to, or to be used by,
unit owners are to be | eased or have club nenbership
associ ated, the followi ng statement in conspicuous type shal
be included: THERE IS A RECREATI ONAL FACI LI TI ES LEASE
ASSOCI ATED WTH THI'S CONDOM NIUM or, THERE IS A CLUB
MEMBERSHI P ASSOCI ATED W TH THI S CONDOM NI UM There shall be a
reference to the location in the disclosure materials where
the recreation lease or club nenbership is described in
detail .

(b) If it is mandatory that unit owners pay a fee,
rent, dues, or other charges under a recreational facilities
| ease or club nmenbership for the use of facilities, there
shall be in conspicuous type the applicable statenent:

1. MEMBERSH P IN THE RECREATI ONAL FACILITIES CLUB IS
MANDATORY FOR UNI T OMNERS; or

2. UNIT OMNERS ARE REQUI RED, AS A CONDI TI ON OF
OWNERSHI P, TO BE LESSEES UNDER THE RECREATI ONAL FACI LI TI ES
LEASE; or

3. UNIT OMNERS ARE REQUI RED TO PAY THEI R SHARE OF THE
COSTS AND EXPENSES OF MAI NTENANCE, MANAGEMENT, UPKEEP
REPLACEMENT, RENT, AND FEES UNDER THE RECREATI ONAL FACI LI TI ES
LEASE (OR THE OTHER | NSTRUMENTS PROVI DI NG THE FACI LI TIES); or

4. A sinmlar statement of the nature of the
organi zati on or the manner in which the use rights are

created, and that unit owners are required to pay.

21
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I medi ately followi ng the applicable statenent, the | ocation
in the disclosure materials where the devel oprment is described
in detail shall be stated.

(c) If the devel oper, or any other person other than
the unit owners and other persons having use rights in the
facilities, reserves, or is entitled to receive, any rent,
fee, or other paynment for the use of the facilities, then
there shall be the follow ng statenment in conspicuous type:
THE UNI T OANERS OR THE ASSOCI ATI ON(S) MUST PAY RENT OR LAND
USE FEES FOR RECREATI ONAL OR OTHER COMMONLY USED FACI LI TI ES.
| Mmedi ately following this statenment, the location in the
di scl osure materials where the rent or land use fees are
described in detail shall be stated.

(d) If, in any recreation format, whether |easehold,
club, or other, any person other than the association has the
right to alien on the units to secure the paynent of
assessnents, rent, or other exactions, there shall appear a
statement in conspicuous type in substantially the follow ng
form

1. THERE IS A LIEN OR LI EN RI GHT AGAI NST EACH UNIT TO
SECURE THE PAYMENT OF RENT AND OTHER EXACTI ONS UNDER THE
RECREATI ON LEASE. THE UNIT OMNER S FAI LURE TO MAKE THESE
PAYMENTS MAY RESULT I N FORECLOSURE OF THE LI EN; or

2. THERE IS A LI EN OR LI EN RI GHT AGAI NST EACH UNIT TO
SECURE THE PAYMENT OF ASSESSMENTS OR OTHER EXACTI ONS COM NG
DUE FOR THE USE, MAI NTENANCE, UPKEEP, OR REPAIR OF THE
RECREATI ONAL OR COMMONLY USED FACILITIES. THE UNIT OMNER S
FAI LURE TO MAKE THESE PAYMENTS MAY RESULT I N FORECLOSURE OF
THE LI EN.

22
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1| I'mediately followi ng the applicable statenment, the |ocation
2| in the disclosure materials where the lien or lien right is

3| described in detail shall be stated.

4 (9) |If the devel oper or any other person has the right
5] to increase or add to the recreational facilities at any tine
6| after the establishment of the condom ni um whose unit owners
7| have use rights therein, without the consent of the unit

8| owners or associations being required, there shall appear a

9| statenment in conspicuous type in substantially the follow ng
10| form RECREATI ONAL FACI LI TI ES MAY BE EXPANDED OR ADDED

11| W THOUT CONSENT OF UNIT OAMNERS OR THE ASSCOCI ATI ON(S) .

12| I'mredi ately following this statenent, the location in the

13| disclosure naterials where such reserved rights are descri bed
14| shall be stated.

15 (10) A statenent of whether the devel oper's plan

16| includes a program of |easing units rather than selling them
17| or leasing units and selling them subject to such |eases. |If
18| so, there shall be a description of the plan, including the
19| number and identification of the units and the provisions and
20| term of the proposed | eases, and a statenent in bol df aced type
21| that: THE UNITS MAY BE TRANSFERRED SUBJECT TO A LEASE

22 (11) The arrangenments for managenent of the

23| association and nmai nt enance and operation of the condom nium
24| property and of other property that will serve the unit owners
25| of the condom nium property, and a description of the

26 | managenent contract and all other contracts for these purposes
27| having a termin excess of 1 year, including the follow ng:

28 (a) The nanmes of contracting parties.

29 (b) The termof the contract.

30 (c) The nature of the services included.

31
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(d) The conpensation, stated on a nonthly and annua
basi s, and provisions for increases in the conpensation

(e) A reference to the volunes and pages of the
condoni ni um docunents and of the exhibits containing copies of

such contracts.

Copi es of all described contracts shall be attached as
exhibits. |If there is a contract for the managenent of the
condomi ni um property, then a statenent in conspicuous type in
substantially the following formshall appear, identifying the
proposed or existing contract manager: THERE IS (1S TO BE) A
CONTRACT FOR THE MANAGEMENT OF THE CONDOM NI UM PROPERTY W TH
(NAME OF THE CONTRACT MANAGER). Inmediately follow ng this
statement, the location in the disclosure materials of the
contract for management of the condoni nium property shall be
st at ed.

(12) If the devel oper or any other person or persons
other than the unit owners has the right to retain control of
the board of administration of the association for a period of
time which can exceed 1 year after the closing of the sale of
a mpjority of the units in that condom niumto persons other
t han successors or alternate devel opers, then a statenment in
conspi cuous type in substantially the followi ng formshall be
included: THE DEVELOPER (OR OTHER PERSON) HAS THE RI GHT TO
RETAI N CONTROL OF THE ASSOCI ATI ON AFTER A MAJORITY OF THE
UNI TS HAVE BEEN SOLD. | nmediately follow ng this statenment,
the location in the disclosure materials where this right to
control is described in detail shall be stated.

(13) If there are any restrictions upon the sale,
transfer, conveyance, or leasing of a unit, then a statenent
in conspicuous type in substantially the follow ng form shal

24
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be included: THE SALE, LEASE, OR TRANSFER OF UNITS IS

RESTRI CTED OR CONTROLLED. |Imrediately following this
statement, the location in the disclosure materials where the
restriction, limtation, or control on the sale, |ease, or
transfer of units is described in detail shall be stated.

(14) If the condom niumis part of a phase project,
the follow ng information shall be stated:

(a) A statenment in conspicuous type in substantially
the following form TH S 1S A PHASE CONDOM Nl UM ADDI Tl ONAL
LAND AND UNI TS MAY BE ADDED TO THI S CONDOM NI UM | nmedi atel y
following this statenent, the | ocation in the disclosure
mat eri al s where the phasing is described shall be stated.

(b) A sunmary of the provisions of the declaration
whi ch provide for the phasing.

(c) A statenment as to whether or not residentia
bui | di ngs and units which are added to the condoni nium may be
substantially different fromthe residential buildings and
units originally in the condomnium |If the added residentia
bui l di ngs and units may be substantially different, there
shall be a general description of the extent to which such
added residential buildings and units may differ, and a
statement in conspicuous type in substantially the follow ng
formshall be included: BU LD NGS AND UNI TS WHI CH ARE ADDED TO
THE CONDOM NI UM MAY BE SUBSTANTI ALLY DI FFERENT FROM THE OTHER
BUI LDI NGS AND UNI TS IN THE CONDOM NI UM | nmedi ately fol | owi ng
this statenent, the location in the disclosure materials where
the extent to which added residential buildings and units may
substantially differ is described shall be stated.

(d) A statenment of the nmaxi num nunber of buil dings
containing units, the maxi mum and ni ni mrum nunbers of units in
each buil ding, the maxi mum nunmber of units, and the m nimum

25
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and mexi mum square footage of the units that may be contai ned
wi t hin each parcel of land which may be added to the
condomi ni um

(15) If a condom niumcreated on or after July 1,

2000, is or may becone part of a multicondom nium the
following information nust be provided:

(a) A statenment in conspicuous type in substantially
the following form TH S CONDOM NI UM | S (MAY BE) PART OF A
MULTI CONDOM NI UM DEVELOPMENT | N WHI CH OTHER CONDOM NI UMS W LL
(MAY) BE OPERATED BY THE SAME ASSOCI ATION. | mmedi ately
following this statenent, the location in the prospectus or
offering circular and its exhibits where the nulticondoni ni um
aspects of the offering are described nust be stated.

(b) A sunmary of the provisions in the declaration,
articles of incorporation, and byl aws which establish and
provi de for the operation of the multicondom nium including a
statement as to whether unit owners in the condomni nium wl |
have the right to use recreational or other facilities |ocated
or planned to be | ocated in other condom ni uns operated by the
same associ ation, and the manner of sharing the commn
expenses related to such facilities.

(c) A statenent of the m ninum and maxi mum nunber of
condoni ni ums, and the m ni mum and maxi mum nunber of units in
each of those condomi niuns, which will or nmay be operated by
the association, and the | atest date by which the exact nunber
will be finally determ ned.

(d) A statenent as to whether any of the condoni ni uns
in the multicondom nium may include units intended to be used
for nonresidential purposes and the purpose or purposes

permtted for such use.

26
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(e) A general description of the |ocation and
approxi mat e acreage of any land on which any additiona
condomi niunms to be operated by the association may be | ocated.

(16) If the condom niumis created by conversion of
exi sting inmprovenents, the followi ng information shall be
st at ed:

(a) The information required by s. 718.616.

(b) A caveat that there are no express warranties
unl ess they are stated in witing by the devel oper

(17) A summary of the restrictions, if any, to be
i mposed on units concerning the use of any of the condom nium
property, including statenents as to whether there are
restrictions upon children and pets, and reference to the
vol unes and pages of the condom ni um docunents where such
restrictions are found, or if such restrictions are contained
el sewhere, then a copy of the docunents containing the
restrictions shall be attached as an exhibit.

(18) If there is any land that is offered by the
devel oper for use by the unit owners and that is neither owned
by them nor |leased to them the association, or any entity
controlled by unit owners and other persons having the use
rights to such |and, a statenment shall be nade as to how such
land will serve the condomnium |If any part of such |and
will serve the condonminium the statenent shall describe the
l and and the nature and term of service, and the declaration
or other instrument creating such servitude shall be included
as an exhibit.

(19) The manner in which utility and other services,

i ncluding, but not Iinmted to, sewage and waste di sposal
wat er supply, and storm drai nage, will be provided and the
person or entity furnishing them

27
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(20) An explanation of the manner in which the
apportionnent of commopn expenses and ownership of the comon
el ements has been deterni ned.

(21) An estimted operating budget for the condom nium
and the association, and a schedule of the unit owner's
expenses shall be attached as an exhibit and shall contain the
foll owing information:

(a) The estimated nonthly and annual expenses of the
condom ni um and the association that are collected fromunit
owners by assessnents.

(b) The estimated monthly and annual expenses of each
unit owner for a unit, other than conmon expenses paid by al
unit owners, payable by the unit owner to persons or entities
ot her than the association, as well as to the association
i ncludi ng fees assessed pursuant to s. 718.113(1) for
mai nt enance of |imted comopn el enents where such costs are
shared only by those entitled to use the Iinmted comon
el enent, and the total estimated nonthly and annual expense.
There may be excluded fromthis estinmte expenses which are
not provided for or contenplated by the condom ni um docunents,
i ncluding, but not Iinmted to, the costs of private tel ephone;
mai nt enance of the interior of condom niumunits, which is not
the obligation of the association; naid or janitorial services
privately contracted for by the unit owners; utility bills
billed directly to each unit owner for utility services to his
or her wunit; insurance prem uns other than those incurred for
policies obtained by the condom nium and simlar persona
expenses of the unit owner. A unit owner's estimted paynents
for assessments shall also be stated in the estimted anmounts

for the tines when they will be due.
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(c) The estimated itens of expenses of the condom nium
and the associ ation, except as excluded under paragraph (b),
i ncluding, but not Iinmted to, the following itens, which
shall be stated either as an associ ati on expense collectible
by assessnents or as unit owners' expenses payable to persons
ot her than the association:

1. Expenses for the association and condoni ni um

a. Administration of the association.

b. Managenent fees.

c. Mintenance.

d. Rent for recreational and other conmonly used
facilities.

e. Taxes upon association property.

f. Taxes upon | eased areas.

| nsur ance.

= (]

Security provisions.

O her expenses.

j. Operating capital

k. Reserves.

|. Fees payable to the division.

2. Expenses for a unit owner:

a. Rent for the unit, if subject to a | ease.

b. Rent payable by the unit owner directly to the
| essor or agent under any recreational |ease or |ease for the
use of commonly used facilities, which use and paynment is a
mandat ory condition of ownership and is not included in the
comon expense or assessnents for common nmai nt enance paid by
the unit owners to the association.

(d) The estimated anobunts shall be stated for a period
of at least 12 nmonths and nmay di stinguish between the period
prior to the tine unit owners other than the devel oper elect a
29
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majority of the board of administration and the period after
t hat date.

(22) A schedul e of estimated closing expenses to be
paid by a buyer or lessee of a unit and a statenent of whether
title opinion or title insurance policy is available to the
buyer and, if so, at whose expense.

(23) The identity of the devel oper and the chi ef
operating officer or principal directing the creation and sale
of the condom nium and a statenent of its and his or her
experience in this field.

(24) Copies of the following, to the extent they are
applicable, shall be included as exhibits:

(a) The declaration of condom nium or the proposed
declaration if the declaration has not been recorded.

(b) The articles of incorporation creating the
associ ati on.

(c) The bylaws of the association.

(d) The ground | ease or other underlying | ease of the
condomi ni um

(e) The managenent agreenent and all mai ntenance and
ot her contracts for managenent of the association and
operation of the condom niumand facilities used by the unit
owners having a service termin excess of 1 year

(f) The estimated operating budget for the condom ni um
and the required schedule of unit owners' expenses.

(g) A copy of the floor plan of the unit and the pl ot
pl an showi ng the | ocation of the residential buildings and the
recreation and ot her conmobn areas.

(h) The lease of recreational and other facilities
that will be used only by unit owners of the subject
condomi ni um
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(i) The lease of facilities used by owners and ot hers.

(j) The formof unit lease, if the offer is of a
| easehol d.

(k) A declaration of servitude of properties serving
t he condomi ni um but not owned by unit owners or |eased to them
or the association.

(I') The staterment of condition of the existing
buil ding or buildings, if the offering is of units in an
operation being converted to condoni ni um owner shi p.

(m The statenent of inspection for termte danage and
treatment of the existing inprovenents, if the condomi niumis
a conversion.

(n) The form of agreenent for sale or |ease of units.

(o) A copy of the agreenent for escrow of paynents
made to the devel oper prior to closing.

(p) A copy of the docunents containing any
restrictions on use of the property required by subsection
(17).

(25) Any prospectus or offering circular conplying,
prior to the effective date of this act, with the provisions
of former ss. 711.69 and 711.802 may continue to be used
wi t hout amendnment or nmay be anended to conply with the
provi sions of this chapter

(26) A brief narrative description of the |ocation and
effect of all existing and intended easenents |ocated or to be
| ocated on the condom nium property other than those descri bed
in the declaration.

(27) |If the devel oper is required by state or |oca
authorities to obtain acceptance or approval of any dock or
marina facilities intended to serve the condom nium a copy of
any such acceptance or approval acquired by the time of filing
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1 with the division under s. 718.502(1) or a statenent that such
2| acceptance or approval has not been acquired or received.
3 (28) Evidence denmpnstrating that the devel oper has an
4| ownership, |easehold, or contractual interest in the |and upon
5| which the condom niumis to be devel oped.
6 Section 7. The Department of Business and Prof essiona
7| Regulation may continue to prosecute any existing judicial or
8| adnministrative |egal proceedings that are in existence on the
9| effective date of this act.
10 Section 8. This act shall take effect upon becomng a
11| I aw.
12
13 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
14 CS/ SB 2498
15
16| Rempves assignment of parking places fromthe |ist of actions
17 ;nghdﬁgﬁly to unit owners who purchase after effective date of
18| Carifies that the onmbudsman provides information and expl ai ns
the conplaint filing process.
19
20
21
22
23
24
25
26
27
28
29
30
31
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