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SENATE AMENDVENT

Bill No. SB 2754
Amendment No. ~ Barcode 481972
CHAMBER ACTI ON
Senat e House

7/ ADY 2R
04/ 26/ 2004 12: 25 PM

Senat or Bennett mnoved the foll owi ng amendment :

Senate Amendnent (with title anendnent)
n page 2, line 7, through

page 4, line 11, delete those |ines

and insert:

Section 1. Section 218.70, Florida Statutes, is
amended to read:

218. 70 Popul ar nanme Skhert—t+t+e.--This part may be
cited as the "Local Governnment FH-eri+da Pronpt Paynment Act."

Section 2. Subsections (2), (6), and (7) of section

218.72, Florida Statutes, are anended, and subsection (10) is

added to that section, to read:

218.72 Definitions.--As used in this part:

(2) "Local governmental entity" means a county or
muni ci pal governnent, school board, school district,
authority, special taxing district, other politica
subdi vi sion, or any office, board, bureau, conm ssion

departnent, branch, division, or institution thereof er—any

. | einal_tf .
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(6) "Vendor" neans any person who sells goods or
services, sells or |eases personal property, or |eases rea
property directly to a | ocal governmental entity. The term

i ncl udes any person who provi des waste-hauling services to

residents or businesses |ocated within the boundaries of a

| ocal governnment pursuant to a contract or |ocal ordi nhance.

(7) "Construction services" means all |abor, services,
and naterials provided in connection with the construction
alteration, repair, denolition, reconstruction, or any other
i mprovenents to real property that—reguire—aH-—cense—udnder
parts—t—and—H—of—chapter—489.

(10) "Contractor" or "provider of construction

servi ces" neans any person who contracts directly with a loca

governnental entity to provide construction services.

Section 3. Subsection (6) of section 218.735, Florida

Statutes, is anended, present subsection (7) of that section
i s redesignated as subsection (9), and new subsections (7) and
(8) are added to that section, to read:

218.735 Timely payment for purchases of construction
services. - -

(6) Wen a contractor receives paynment froma | oca
governnental entity for |abor, services, or materials
furni shed by subcontractors and suppliers hired by the
contractor, the contractor shall remt paynment due to those
subcontractors and suppliers within 10 45 days after the
contractor's recei pt of payment. Wen a subcontractor receives
paynment froma contractor for |abor, services, or materials
furni shed by subcontractors and suppliers hired by the
subcontractor, the subcontractor shall remt payment due to
t hose subcontractors and suppliers within 7 45 days after the
subcontractor's receipt of paygent. Not hi ng herei n shal

8:18 AM 04/ 26/ 04 $2754c- 21t 12




© 00 N o o b~ W N

W W N N N N N D N NN DN P PP PR R R RR Rk
R O © 00 N O 0o A W N P O © 0N O o W N R O

SENATE AMENDMVENT
Bill No. SB 2754
Amendrment No. _~ Barcode 481972
prohibit a contractor or subcontractor from disputing
pursuant to the terns of the relevant contract, all or any
portion of a paynent alleged to be due to another party—n
the—event—of—such—a—di-spute,—the—contractor—or—Ssubconrt+ractor
if the

contractor or subcontractor notifies the party whose paynent
is disputed, in witing, of the anount in dispute and the
actions required to cure the dispute. The contractor or
subcontractor must pay all undi sputed amounts due within the
time limts inposed by this section.

(7)(a) Each contract for construction services between

a local governnental entity and a contractor nust provide for

the devel opnent of a list of itens required to render

conpl ete, satisfactory., and acceptabl e the construction

servi ces purchased by the local governnental entity. The

contract nust specify the process for the devel opnent of the

list, including responsibilities of the |ocal governnental

entity and the contractor in devel oping and review ng the |ist

and a reasonable tinme for developing the list, as foll ows:

1. For construction projects with an estinated cost of

| ess than $10 mllion, within 30 cal endar days after reaching

substantial conpletion of the construction services purchased

as defined in the contract, or, if not defined in the

contract, upon reachi ng beneficial occupancy or use; or

2. For construction projects with an estimted cost of

$10 mllion or nore, within 30 cal endar days, unl ess otherw se

extended by contract not to exceed 60 cal endar days, after

reachi ng substantial conpletion of the construction services

pur chased as defined in the contract, or, if not defined in

the contract, upon reaching beneficial occupancy or use.

(b) 1f the contract between the | ocal governnmenta

3
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entity and the contractor relates to the purchase of

construction services on nore than one building or structure,

or _involves a nultiphased project, the contract shall provide

for the devel opnent of a list of itens required to render

conpl ete, satisfactory., and acceptable all the construction

servi ces purchased pursuant to the contract for each buil ding,

structure, or phase of the project within the tine limtations

provided in paragraph (a).

(c) The failure to include any corrective work or

pendi ng itens not yet conpleted on the |ist devel oped pursuant

to this subsection does not alter the responsibility of the

contractor to conplete all the construction services purchased

pursuant to the contract.

(d)  Upon conpletion of all itens on the list, the

contractor may submt a paynent request for all remaining

retai nage wi thheld by the | ocal governnental entity pursuant

to this section. |If a good-faith dispute exists as to whether

one or nore itens identified on the |ist have been conpl et ed

pursuant to the contract, the |ocal governnental entity may

continue to withhold an anount not to exceed 150 percent of

the total costs to conplete such itemns.

(e) Al itens that require correction under the

contract and that are identified after the preparation and

delivery of the list remain the obligation of the contractor

as defined by the contract.

(f) Warranty itens may not affect the final paynent of

retai nage as provided in this section or as provided in the

contract between the contractor and its subcontractors and

suppliers

(0) Retainage may not be held by a | ocal governnental

entity or a contractor to secure paynent of insurance prem ums
4
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under a consolidated insurance programor series of insurance

policies issued to a |local governnmental entity or a contractor

for a project or group of projects, and the final paynent of

retai nage as provided in this section may not be del ayed

pending a final audit by the | ocal governnental entity's or

contractor's insurance provider

(h) 1If alocal governnental entity fails to conply

wWth its responsibilities to develop the list required under

paragraph (a) or paragraph (b), as defined in the contract,

within the tine limtations provided in paragraph (a). the

contractor may subnmit a paynent request for all remaining

retai nage wi thheld by the | ocal governnental entity pursuant

to this section. The |ocal governnental entity need not pay or

process any paynent request for retainage if the contractor

has, in whole or in part, failed to cooperate with the | oca

governnental entity in the devel opnent of the list or failed

to performits contractual responsibilities, if any, with

regard to the devel opnent of the list or if paragraph (8)(f)

applies.
(8)(a) Wth regard to any contract for construction

services, a local governnental entity nmay withhold from each

progress paynent nade to the contractor an anount not

exceeding 10 percent of the paynent as retainage to ensure the

sati sfactory conpletion of the construction services purchased

pursuant to the contract until 50-percent conpletion of such

services.

(b) After 50-percent conpletion of the construction

servi ces purchased pursuant to the contract, the |oca

governnental entity nust reduce to 5 percent the amount of

retai nage wi thheld from each subseqguent progress paynent nade

to the contractor. For purposes of this subsection, the term
5
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'50-percent _conpl etion" has the neaning set forth in the

contract between the |l ocal governnental entity and the

contractor, or, if not defined in the contract, the point at

which the | ocal governnmental entity has expended 50 percent of

the total cost of the construction services purchased as

identified in the contract together with all costs associ at ed

with existing change orders and ot her additions or

nodi fications to the construction services provided for in the

contract. However, notw thstanding this subsection, a

nunicipality with a popul ation of 25,000 or fewer, or a county

with a popul ati on of 100,000 or fewer, may w thhol d retai nage

in an anount not exceeding 10 percent of each progress paynent

nade to the contractor until final conpletion and acceptance

of the project by the |ocal governnental entity.

(c) After 50-percent conpletion of the construction

servi ces purchased pursuant to the contract, the contractor

nay elect to withhold retai nage from paynents to its

subcontractors at a rate higher than 5 percent. The specific

anount _to be w thheld nust be determ ned on a case-by-case

basi s and nmust be based on the contractor's assessnment of the

subcontractor's past perfornmance, the likelihood that such

performance will continue, and the contractor's ability to

rely on other safequards. The contractor shall notify the

subcontractor, in witing, of its determnation to withhold

nore than 5 percent of the progress paynent and the reasons

for making that determ nation, and the contractor nay not

request the release of such retained funds fromthe |oca

governnental entity.

(d) After 50-percent conpletion of the construction

servi ces purchased pursuant to the contract, the contractor

nay present to the | ocal governmental entity a payment request
6
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for up to one-half of the retainage held by the | oca

governnental entity. The local governnental entity shal

pronptly nmake paynent to the contractor, unless the |oca

governnmental entity has grounds, pursuant to paragraph (f).

for withholding the paynent of retainage. If the |oca

governnental entity rmakes paynment of retainage to the

contractor under this paragraph which is attributable to the

| abor, services, or materials supplied by one or nore

subcontractors or suppliers, the contractor shall tinely remt

paynent of such retai nage to those subcontractors and

suppliers
(e) This section does not prohibit a |loca

governnental entity fromw thholding retai nage at a rate |ess

than 10 percent of each progress paynent, fromincrenentally

reducing the rate of retainage pursuant to a schedul e provi ded

for in the contract, or fromreleasing at any point all or a

portion of any retainage withheld by the | ocal governnenta

entity which is attributable to the | abor, services, or

nmaterials supplied by the contractor or by one or nore

subcontractors or suppliers. If a local governnental entity

makes any paynent of retainage to the contractor which is

attributable to the | abor, services, or materials supplied by

one or_nore subcontractors or suppliers, the contractor shal

tinely remt paynent of such retai nage to those subcontractors

and suppliers.

(f) This section does not require the |oca

governnental entity to pay or rel ease any anounts that are the

subj ect of a good-faith dispute, the subject of an action

brought pursuant to s. 255.05, or otherw se the subject of a

claimor demand by the | ocal governnental entity or

contractor.
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() The tine limtations set forth in this section for

paynent of paynment requests apply to any paynment request for

retai nage made pursuant to this section

(h) Paragraphs (a)-(d) do not apply to construction

services purchased by a local governmental entity which are

paid for, in whole or in part, with federal funds and are

subject to federal grantor | aws and requl ati ons or

requirenents that are contrary to any provision of the Loca

Governnment Pronpt Paynent Act.

(i) This subsection does not apply to any construction

servi ces purchased by a local governmental entity if the tota

cost of the construction services purchased as identified in

the contract is $200,000 or |ess.
Section 4. Section 255.0705, Florida Statutes, is

created to read:

255. 0705 Popul ar_nane. - - Sect i ons 255. 0705- 255. 078 nmay

be cited as the "Fl orida Pronpt Paynent Act."
Section 5. Subsections (2) and (3) of section 255.071,

Florida Statutes, are anended to read:

255.071 Paynent of subcontractors, sub-subcontractors,
mat eri al men, and suppliers on construction contracts for
public projects.--

(2) The failure to pay any undi sputed obligations for
such Il abor, services, or materials within 30 days after the
date the | abor, services, or materials were furnished and
paynent for such | abor, services, or materials becanme due, or
within the time limtations set forth in s. 255.073(3) 30—days
after—the—datepayrent—for—such—tabor—services—or—ratertats
s—reeeived, whichever |ast occurs, shall entitle any person

provi di ng such I abor, services, or naterials to the procedures
specified in subsection (3) and the remedi es provided in
8
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subsection (4).

(3) Any person providing |abor, services, or materials
for the construction of a public building, for the prosecution
and conpl etion of a public work, or for repairs upon a public
bui I ding or public work inprovenents to real property nay file
a verified conplaint alleging:

(a) The existence of a contract for providing such
| abor, services, or materials to inprove real property.

(b) A description of the |abor, services, or materials
provided and al |l eging that the | abor, services, or materials
were provided in accordance with the contract.

(c) The anmount of the contract price.

(d) The amount, if any, paid pursuant to the contract.

(e) The amount that renains unpaid pursuant to the
contract and the amount thereof that is undi sputed.

(f) That the undisputed anount has renmai ned due and
payabl e pursuant to the contract for nore than 30 days after
the date the | abor or services were accepted or the naterials
wer e received

(g) That the person agai nst whomthe conpl ai nt was
filed has received payment on account of the |abor, services,

or materials described in the conplaint and, as of the date

the conplaint was filed, has failed to make paynment within the
time limtations set forth in s. 255.073(3) nmere—than—-30-—tays
. I I L T
Section 6. Section 255.072, Florida Statutes, is

created to read:
255.072 Definitions.--As used in ss. 255.073-255.078,

the term

(1) "Agent" neans project architect. project endi neer

or _any other agency or person acting on behalf of a public
9
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entity.
(2) "Construction services" neans all |abor, services,

and materials provided in connection with the construction

alteration, repair, denolition, reconstruction, or any other

i nprovenents to real property. The term "construction

services" does not include contracts or work perforned for the

Depart nent of Transportation.

(3) "Contractor" neans any person who contracts

directly with a public entity to provide construction

servi ces.

(4) "Paynent request” neans a request for paynent for

construction services which conforns with all statutory

requi renents and with all requirenents specified by the public

entity to which the paynent request is subnitted.

(5) "Public entity" neans the state, or any office,

board, bureau, conmi ssion, departnent, branch, division, or

institution thereof, but does not include a | ocal governnental

entity as defined in s. 218.72.

(6) "Purchase" neans the purchase of construction

services.
Section 7. Section 255.073, Florida Statutes, is
created to read:

255.073 Tinely paynent for purchases of construction

services. - -

(1) Except as otherw se provided in ss.

255. 072-255. 078, s. 215.422 governs the tinely paynent for

construction services by a public entity.

(2) If a public entity disputes a portion of a paynent

request., the undi sputed portion nust be tinely paid.

(3) Wien a contractor receives paynent froma public

entity for labor, services, or materials furni shed by
10
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subcontractors and suppliers hired by the contractor, the

contractor shall remt paynent due to those subcontractors and

suppliers within 10 days after the contractor's recei pt of

paynent. Wien a subcontractor receives paynent froma

contractor for labor, services., or materials furni shed by

subcontractors and suppliers hired by the subcontractor, the

subcontractor shall renmt paynent due to those subcontractors

and suppliers within 7 days after the subcontractor's receipt

of paynent. This subsection does not prohibit a contractor or

subcontractor fromdisputing, pursuant to the terns of the

rel evant contract, all or any portion of a paynent alleged to

be due to another party if the contractor or subcontractor

notifies the party whose paynent is disputed, in witing, of

the amount in dispute and the actions required to cure the

di spute. The contractor or subcontractor nust pay al

undi sput ed amounts due within the tine limts inposed by this

subsecti on.

(4) Al paynents due for the purchase of construction

services and not nade within the applicable tine limts shal

bear interest at the rate specified in s. 215.422. After July

1, 2005, such paynents shall bear interest at the rate of 1

percent per nonth, to the extent that the Chi ef Financial

Oficer's replacenent project for the state's accounting and

cash managenent systens (Project ASPIRE) is operational for

the particular affected public entities. After January 1

2006, all such paynents due frompublic entities shall bear

interest at the rate of 1 percent per nonth.

Section 8. Section 255.074, Florida Statutes, is

created to read:

255. 074 Procedures for cal cul ation of paynment due

dates. - -
11
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(1) Each public entity shall establish procedures

wher eby each payment request received by the public entity is

nar ked as received on the date on which it is delivered to an

agent or enployee of the public entity or of a facility or

office of the public entity.

(2) If the terns under which a purchase is nade all ow

for partial deliveries and a paynent request is submtted for

a partial delivery, the tine for paynent for the partia

delivery nust be calculated fromthe tine of the partia

delivery and the subni ssion of the paynent request.

(3) Apublic entity nust subnit a payment request to

the Chief Financial Oficer for paynent no nore than 20 days

after recei pt of the paynent request.

Section 9. Section 255.075, Florida Statutes, is
created to read:

255.075 Mandatory interest.--A contract between a

public entity and a contractor nmay not prohibit the collection

of late paynent interest charges authorized under_ s.

255. 073(4).
Section 10. Section 255.076, Florida Statutes, is

created to read:

255. 076 | nproper paynent request:; resol ution of

disputes.-- In an action to recover amounts due for

construction services purchased by a public entity, the court

shal|l award court costs and reasonable attorney's fees,

including fees incurred through any appeal, to the prevailing

party, if the court finds that the nonprevailing party

withheld any portion of the payment that is the subject of the

action without any reasonable basis in |aw or fact to dispute

the prevailing party's claimto those anmounts.

Section 11. Section 255.077, Florida Statutes, is
12
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created to read:

255.077 Project closeout and paynent of retainage.--

(1) Each contract for construction services between a

public entity and a contractor nust provide for the

devel opnent _of a list of itens required to render conpl ete,

sati sfactory, and acceptabl e the construction services

pur chased by the public entity. The contract nust specify the

process for the devel opnent of the list, including

responsibilities of the public entity and the contractor in

devel oping and reviewing the list and a reasonable tine for

developing the list, as follows:

1. For construction projects with an estimated cost of

less than $10 mllion, within 30 cal endar days after reaching

substantial conpletion of the construction services purchased

as defined in the contract, or, if not defined in the

contract, upon reachi ng beneficial occupancy or use; or

2. For construction projects with an estimted cost of

$10 mllion or nore, within 30 cal endar days, unless otherw se

extended by contract not to exceed 60 cal endar days, after

reachi ng substantial conpletion of the construction services

pur chased as defined in the contract, or, if not defined in

the contract, upon reachi ng beneficial occupancy or use.

(2) 1f the contract between the public entity and the

contractor relates to the purchase of construction services on

nore than one building or structure, or involves a nultiphased

project, the contract shall provide for the devel opnent of a

list of itens required to render conplete, satisfactory, and

acceptable all the construction services purchased pursuant to

the contract for each building, structure, or phase of the

project within the tine limtations provided in subsection

1).
13
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(3) The failure to include any corrective work or

pendi ng itens not yet conpleted on the |ist devel oped pursuant

to subsection (1) or subsection (2) does not alter the

responsi bility of the contractor to conplete all the

construction services purchased pursuant to the contract.

(4) Uoon conpletion of all itens on the list, the

contractor may subnmit a paynent request for all remaining

retainage withheld by the public entity pursuant to s.

255.078. If a good-faith dispute exists as to whether one or

nore itens identified on the list have been conpl et ed pursuant

to the contract, the public entity nmay continue to withhold an

anount _not to exceed 150 percent of the total costs to

conpl ete such itens.

(5) Al itens that require correction under the

contract and that are identified after the preparation and

delivery of the list remain the obligation of the contractor

as defined by the contract.

(6) Warranty itens may not affect the final paynment of

retai nage as provided in this section or as provided in the

contract between the contractor and its subcontractors and

suppliers.
(7)  Retainage may not be held by a public entity or a

contractor to secure paynent of insurance prem uns under a

consol i dat ed i hsurance program or_series of insurance policies

issued to a public entity or a contractor for a project or

group of projects, and the final paynent of retai nhage as

provided in this section may not be del ayed pending a fina

audit by the public entity's or contractor's insurance

provi der.
(8) If a public entity fails to conply with its

responsibilities to develop the |ist required under subsection
14
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1) or subsection (2), as defined in the contract, within the

tine limtations provided in subsection (1), the contractor

nay subnit a paynent request for all remaining retai nage

withheld by the public entity pursuant to s. 255.078. The

public entity need not pay or process any paynent request for

retainage if the contractor has, in whole or in part, failed

to cooperate with the public entity in the devel opnent of the

list or failed to performits contractual responsibilities, if

any, with regard to the devel opnent of the list or if s.
255.078(6) applies.
Section 12. Section 255.078, Florida Statutes, is

created to read:

255.078 Public construction retainage.--

(1) Wth regard to any contract for construction

services, a public entity may withhold from each progress

paynent nmade to the contractor an amount not exceedi ng 10

percent of the paynent as retai nage to ensure the satisfactory

conpl eti on of the construction services purchased pursuant to

the contract until 50-percent conpletion of such services.

(2) After 50-percent conpletion of the construction

servi ces purchased pursuant to the contract, the public entity

nust reduce to 5 percent the anpbunt of retai nage w thheld from

each subsequent progress paynent nade to the contractor. For

purposes of this section, the term"50-percent conpl etion" has

the neaning set forth in the contract between the public

entity and the contractor, or, if not defined in the contract,

the point at which the public entity has expended 50 percent

of the total cost of the construction services purchased as

identified in the contract together with all costs associ at ed

with existing change orders and other additions or

nodi fications to the construction services provided for in the
15
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contract.

(3) After 50-percent conpletion of the construction

servi ces purchased pursuant to the contract, the contractor

nmay elect to withhold retai nage from paynents to its

subcontractors at a rate higher than 5 percent. The specific

anount _to be wi thheld nust be determ ned on a case-by-case

basi s and nmust be based on the contractor's assessnment of the

subcontractor's past perfornmance, the likelihood that such

performance will continue, and the contractor's ability to

rely on other safequards. The contractor shall notify the

subcontractor, in witing, of its determination to w thhold

nore than 5 percent of the progress paynent and the reasons

for making that determ nation, and the contractor nmay not

request the release of such retained funds fromthe public

entity.
(4) After 50-percent conpletion of the construction

servi ces purchased pursuant to the contract, the contractor

nay present to the public entity a paynment request for up to

one-half of the retainage held by the public entity. The

public entity shall pronptly nmake paynent to the contractor

unl ess the public entity has grounds. pursuant to subsection

6), for withholding the paynent of retainage. |If the public

entity nmakes payment of retainage to the contractor under this

subsection which is attributable to the |abor, services, or

naterials supplied by one or nore subcontractors or suppliers,

the contractor shall tinely remt paynent of such retai nage to

those subcontractors and suppliers.

(5) Neither this section nor s. 255.077 prohibits a

public entity fromwithholding retainage at a rate [ ess than

10 percent of each progress paynent, fromincrenentally

reducing the rate of retainage pursuant to a schedul e provided
16
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for in the contract, or fromreleasing at any point all or a

portion of any retainage withheld by the public entity which

is attributable to the |abor, services, or materials supplied

by the contractor or by one or nore subcontractors or

suppliers. 1If a public entity makes any payment of retai hage

to the contractor which is attributable to the | abor

services, or materials supplied by one or nore subcontractors

or_suppliers, the contractor shall tinely renmt paynent of

such retainage to those subcontractors and suppliers.

(6) Neither this section nor s. 255.077 requires the

public entity to pay or rel ease any amounts that are the

subj ect of a good-faith dispute, the subject of an action

brought pursuant to s. 255.05, or otherw se the subject of a

claimor denand by the public entity or contractor

(7) The sane tinme linmts for paynment of a paynent

reqguest apply regardl ess of whether the paynent request is

for, or includes, retainhage.

(8) Subsections (1)-(4) do not apply to construction

servi ces purchased by a public entity which are paid for, in

whole or in part, with federal funds and are subject to

federal grantor laws and requl ations or requirenments that are

contrary to any provision of the Florida Pronpt Paynent Act.

(9) This section does not apply to any construction

services purchased by a public entity if the total cost of the

construction services purchased as identified in the contract

is $200,000 or |ess.
Section 13. Section 255.05, Florida Statutes, is

amended to read:

255.05 Bond of contractor constructing public
bui I di ngs; form action by naterial nen. --

(1)(a) Any person entering into a fornmal contract with

17
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the state or any county, city, or political subdivision
thereof, or other public authority, for the construction of a
public building, for the prosecution and conpletion of a
public work, or for repairs upon a public building or public
work shall be required, before commencing the work or before
recomenci ng the work after a default or abandonnent, to
execute, deliver to the public owner, and record in the public
records of the county where the inprovenent is |ocated, a
payrment and performance bond with a surety insurer authorized
to do business in this state as surety. A public entity may
not require a contractor to secure a surety bond under this
section froma specific agent or bondi ng conpany. The bond
nmust state on its front page: the nane, principal business
address, and phone nunber of the contractor, the surety, the
owner of the property being inproved, and, if different from
the owner, the contracting public entity; the contract nunber
assigned by the contracting public entity; and a description
of the project sufficient toidentify it, such as a |l ega
description or the street address of the property being
i mproved, and a general description of the inprovenment. Such
bond shall be conditioned upon the contractor's perfornmance of
the construction work in the tinme and manner prescribed in the
contract and pronptly naki ng paynents to all persons defined
ins. 713.01 who furnish [ abor, services, or naterials for the
prosecution of the work provided for in the contract. Any
claimant may apply to the governmental entity having charge of
the work for copies of the contract and bond and shal
t hereupon be furnished with a certified copy of the contract
and bond. The claimant shall have a right of action agai nst
the contractor and surety for the anount due himor her
i ncl udi ng unpai d finance charges due under the claimant's

18
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contract. Such action shall not involve the public authority
in any expense. Wien such work is done for the state and the
contract is for $100,000 or less, no payrment and performance
bond shall be required. At the discretion of the official or
board awardi ng such contract when such work is done for any
county, city, political subdivision, or public authority, any
person entering into such a contract which is for $200, 000 or
| ess may be exenpted from executing the paynment and
per f or mance bond. When such work is done for the state, the
Secretary of the Departnent of Managenent Services may
del egate to state agencies the authority to exenpt any person
entering into such a contract amounting to nore than $100, 000
but |ess than $200, 000 from executing the payment and
performance bond. In the event such exenption is granted, the
officer or officials shall not be personally liable to persons
suffering | oss because of granting such exenption. The
Department of Management Services shall naintain information
on the nunber of requests by state agencies for del egation of
authority to waive the bond requirenents by agency and proj ect
nunber and whet her any request for del egati on was deni ed and

the justification for the denial. Any provision in a bond

furni shed for public work contracts as provided by this

subsection restricting the classes or persons protected by the

bond or the venue of any proceeding relating to the bond is

unenf or ceabl e.

(b) The Departnent of Managerment Services shall adopt
rules with respect to all contracts for $200,000 or less, to
provi de:

1. Procedures for retaining up to 10 percent of each
request for paynent submitted by a contractor and procedures
for determ ning disbursenments fromthe anount retained on a

19
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pro rata basis to |aborers, material men, and subcontractors,
as defined in s. 713.01.

2. Procedures for requiring certification from
| aborers, material nen, and subcontractors, as defined in s.
713.01, prior to final payment to the contractor that such
| aborers, material nen, and subcontractors have no cl ains
agai nst the contractor resulting fromthe conpletion of the

work provided for in the contract.

The state shall not be held liable to any | aborer
mat eri al man, or subcontractor for any anounts greater than the
pro rata share as determ ned under this section

(2)(a)l. If aclaimant is no |onger furnishing |abor
services, or materials on a project, a contractor or the
contractor's agent or attorney nmay elect to shorten the
prescribed tine in this paragraph within which an action to
enforce any cl ai magai nst a paynent bond provi ded pursuant to
this section may be commrenced by recording in the clerk's

office a notice in substantially the follow ng form

NOTI CE OF CONTEST OF CLAIM
AGAI NST PAYMENT BOND

To: ...(Nane and address of clainmant)...

You are notified that the undersigned contests your
notice of nonpayment, dated ............ e , and served
on the undersigned on ............ S e , and that the
time within which you may file suit to enforce your claimis
limted to 60 days after the date of service of this notice.

20
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DATED on ............ I,

Signed:....(Contractor or Attorney)..

The claimof any clai mant upon whom such notice is served and
who fails to institute a suit to enforce his or her claim

agai nst the payment bond within 60 days after service of such
noti ce shall be extinguished automatically. The clerk shal

mai | a copy of the notice of contest to the clainmant at the
address shown in the notice of nonpaynent or nost recent
amendnent thereto and shall certify to such service on the
face of such notice and record the notice. Service is conplete
upon nai li ng.

2. Aclaimant, except a laborer, who is not in privity
with the contractor shall, before comrencing or not later than
45 days after commencing to furnish labor, naterials, or
supplies for the prosecution of the work, furnish the
contractor with a notice that he or she intends to | ook to the
bond for protection. A claimant who is not in privity with the
contractor and who has not received paynment for his or her
| abor, materials, or supplies shall deliver to the contractor
and to the surety witten notice of the performance of the
| abor or delivery of the materials or supplies and of the
nonpaynent. The notice of nonpaynent may be served at any tinme
during the progress of the work or thereafter but not before
45 days after the first furnishing of |abor, services, or
materials, and not later than 90 days after the fina
furni shing of the |abor, services, or materials by the
claimant or, with respect to rental equi pment, not |ater than
90 days after the date that the rental equi prent was | ast on
the job site available for use. Any notice of nonpaynent
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served by a clainmant who is not in privity with the contractor

whi ch i ncludes suns for retai nage nust specify the portion of

the anount clainmed for retainage. No action for the |abor

materials, or supplies nmay be instituted agai nst the

contractor or the surety unless both notices have been given.

Notices required or permtted under this section nay be served

in accordance with s. 713.18. Amn—action—execept—for—an—action
sivelyt : . , e .

contractor—or—surety,—whi-chever—cores—tast— A cl ai mant nay not

wai ve in advance his or her right to bring an action under the

bond agai nst the surety. In any action brought to enforce a
cl ai m agai nst a paynment bond under this section, the
prevailing party is entitled to recover a reasonable fee for
the services of his or her attorney for trial and appeal or
for arbitration, in an amount to be determ ned by the court,
whi ch fee nust be taxed as part of the prevailing party's
costs, as allowed in equitable actions. The tine periods for
service of a notice of nonpaynent or for bringing an action
agai nst a contractor or a surety shall be nmeasured fromthe
| ast day of furnishing |abor, services, or materials by the
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clai mant and shall not be measured by ot her standards, such as
the issuance of a certificate of occupancy or the issuance of
a certificate of substantial conpletion.

(b) Wen a person is required to execute a waiver of
his or her right to make a cl ai magai nst the paynent bond in
exchange for, or to induce paynent of, a progress paynent, the

wai ver may be in substantially the following form

WAl VER OF RI GHT TO CLAI M
AGAI NST THE PAYMENT BOND
( PROGRESS PAYMENT)

The undersigned, in consideration of the sumof $....

hereby waives its right to clai magai nst the paynent bond for

| abor, services, or materials furnished through ... (insert
date)... to ...(insert the name of your custoner)... on the
job of ...(insert the nane of the owner)..., for inprovenents

to the foll owi ng described project:

(description of project)
This wai ver does not cover any retention or any | abor
services, or materials furnished after the date specifi ed.

...(daimant)..

(c) Wen a person is required to execute a waiver of
his or her right to make a cl ai magai nst the paynent bond, in
exchange for, or to induce paynent of, the final paynent, the

23
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wai ver may be in substantially the follow ng form

WAl VER OF RRGHT TO CLAI M
AGAI NST THE PAYMENT BOND ( FI NAL PAYMENT)

The undersigned, in consideration of the final payment
in the anount of $...., hereby waives its right to claim
agai nst the paynment bond for |abor, services, or materials
furnished to ...(insert the name of your customer)... on the
job of ...(insert the nane of the owner)..., for inprovenents

to the foll owi ng described project:

(description of project)

...(dainmant)..

(d) A person may not require a claimant to furnish a
wai ver that is different fromthe forns in paragraphs (b) and
(c).

(e) A claimant who executes a waiver in exchange for a
check may condition the wai ver on paynent of the check

(f) A waiver that is not substantially simlar to the
forms in this subsection is enforceable in accordance with its
terns.

(3) The bond required in subsection (1) may be in

substantially the follow ng form

PUBLI C CONSTRUCTI ON BOND

24
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Bond No. (enter bond nunber)

BY TH S BO\D, W , as Principal and , a
corporation, as Surety, are bound to , herein called
Omer, in the sumof $ , for paynent of which we bind

oursel ves, our heirs, personal representatives, successors,
and assigns, jointly and severally.
THE CONDITION OF THS BOND is that if Principal:

1. Perforns the contract dated , , between

Princi pal and Oaner for construction of __ | the contract
bei ng nade a part of this bond by reference, at the tinmes and
in the manner prescribed in the contract; and

2. Pronptly nakes paynents to all claimants, as
defined in Section 255.05(1), Florida Statutes, supplying
Principal with labor, materials, or supplies, used directly or
indirectly by Principal in the prosecution of the work
provided for in the contract; and

3. Pays Omer all |osses, danages, expenses, costs,
and attorney's fees, including appellate proceedi ngs, that
Omner sustains because of a default by Principal under the
contract; and

4. Perforns the guarantee of all work and naterials
furni shed under the contract for the time specified in the
contract, then this bond is void; otherwise it remains in ful
force.

Any action instituted by a clainmant under this bond for

paynent rmust be in accordance with the notice and tine

limtation provisions in Section 255.05, Florida Statutes.

Any changes in or under the contract docunents and
compl i ance or nonconpliance with any formalities connected
with the contract or the changes does not affect Surety's

25
8:18 AM 04/ 26/ 04 $2754c- 21t 12




© 00 N o o b~ W N

W W N N N N N D N NN DN P PP PR R R RR Rk
R O © 00 N O 0o A W N P O © 0N O o W N R O

SENATE ANMENDVENT
Bill No. SB 2754
Amendrment No. _~ Barcode 481972

obl i gation under this bond.

DATED ON ,

(Nane of Principal)
By ... (As Attorney in Fact)
(Narre of Surety)

(4) The payrment provisions of all bonds required by
turai-shed—for—pubH-ec—work—cont+racts—deseribed—n subsecti on

(1) shall, regardl ess of form be construed and deened

statutory bonds furnished pursuant to this section and such

bonds shall not under any circunstances be converted into

common | aw bonds bend—previsions—subject—to—aH——reguirerents
of—stubseeti-or—2).

(5 In addition to the provisions of chapter 47, any

action authorized under this section nmay be brought in the

county in which the public building or public work is being

constructed or repaired. Fhi-s—subseetien—shatH—noet—appty—to—an
aet—keﬁ—kﬁﬁt—kt—ui—ed_pﬂ—ef_t—e—w i i i 3 T

6 et i . b
mrake—r+eference—to—this—section—bynunber—and—shaH——contatn
reference—to—the—notee—and—+re—Hrtaten—provisters—of—this
seetton.

(6)A Inlieu of the bond required by this section, a
contractor may file with the state, county, city, or other
political authority an alternative formof security in the
formof cash, a noney order, a certified check, a cashier's
check, an irrevocable letter of credit, or a security of a
type listed in part Il of chapter 625. Any such alternative
formof security shall be for the sane purpose and be subject
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to the same conditions as those applicable to the bond
required by this section. The determ nation of the val ue of
an alternative formof security shall be made by the
appropriate state, county, city, or other politica
subdi vi si on.

(7)8r Wen a contractor has furnished a paynent bond
pursuant to this section, he or she may, when the state,
county, municipality, political subdivision, or other public
authority makes any paynent to the contractor or directly to a
claimant, serve a witten denand on any clainmant who is not in
privity with the contractor for a witten statenent under oath
of his or her account showi ng the nature of the |abor or
services perfornmed and to be perforned, if any; the nmaterials
furnished; the materials to be furnished, if known; the amount
paid on account to date; the anount due; and the anmount to
becone due, if known, as of the date of the statenent by the
claimant. Any such demand to a claimant who is not in privity
with the contractor nust be served on the clainmant at the
address and to the attention of any person who is designated
to receive the demand in the notice to contractor served by
the claimant. The failure or refusal to furnish the statenent
does not deprive the claimant of his or her rights under the
bond if the demand is not served at the address of the
claimant or directed to the attention of the person designated
to receive the demand in the notice to contractor. The failure
to furnish the statenent within 30 days after the denand, or
the furnishing of a false or fraudul ent statenent, deprives
the claimant who fails to furnish the statement, or who
furni shes the false or fraudul ent statenent, of his or her
rights under the bond. If the contractor serves nore than one
demand for statement of account on a claimant and none of the
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i nformation regardi ng the account has changed since the
claimant's | ast response to a demand, the failure or refusa
to furnish such statenment does not deprive the clainmant of his
or her rights under the bond. The negligent inclusion or
om ssion of any information deprives the claimant of his or
her rights under the bond to the extent that the contractor
can denonstrate prejudice fromsuch act or onission by the
claimant. The failure to furnish a response to a demand for
statement of account does not affect the validity of any claim
on the bond being enforced in a lawsuit filed before the date
the demand for statenent of account is received by the
cl ai mant .

(89 On any public works project for which the
public authority requires a performance and paynent bond,
suits at law and in equity nmay be brought and mai ntai ned by
and agai nst the public authority on any contract claimarising
frombreach of an express provision or an inplied covenant of
a witten agreement or a witten directive issued by the
public authority pursuant to the witten agreenent. |n any
such suit, the public authority and the contractor shall have
all of the sane rights and obligations as a private person
under a like contract except that no liability nay be based on
an oral nodification of either the witten contract or witten
directive. Nothing herein shall be construed to waive the
sovereign imunity of the state and its political subdivisions
fromequitable clains and equitable renmedi es. The provisions
of this subsection shall apply only to contracts entered into
on or after July 1, 1999.

(9) An action, except an action for recovery of

retai nage, nmust be instituted against the contractor or the

surety on the paynent bond or the paynent provisions of a
28
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conbi ned paynent and performance bond within 1 vear after the

performance of the | abor or conpletion of delivery of the

naterials or supplies. An action for recovery of retainage

nust be instituted against the contractor or the surety within

1 vear after the perfornmance of the | abor or conpl etion of

delivery of the materials or supplies, provided that such an

action may not be instituted until one of the foll ow ng

conditions is satisfied:

(a) The public entity has paid out the clainant's

retainage to the contractor, and the tine provi ded under_s.

255.073(3) for paynent of that retainage to the clai mant has

expi red;

(b) The clainmant has conpleted all work required under

its contract and 70 days have passed since the contractor sent

its final paynent request to the public entity; or

(c) The clainmant has asked the contractor, in witing.

when the contractor received paynent of the clainmant's

retai nage or when the contractor sent its final paynent

reguest to the public entity, and the contractor has failed to

respond to this request, in witing, within 10 days after

receipt.

If none of the conditions described in paradgraph (a).

paragraph (b), or paragraph (c) is satisfied and an action for

recovery of retainage therefore cannot be instituted within

the 1-vear limtation period set forth in this subsection

this limtation period shall be extended until 120 days after

one of these conditions is satisfied.

Section 14. Paragraph (b) of subsection (2) of section
95.11, Florida Statutes, is amended to read:
95.11 Limtations other than for the recovery of rea
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property.--Actions other than for recovery of real property
shal | be commrenced as fol | ows:

(2) WTHN FI VE YEARS. - -

(b) A legal or equitable action on a contract,
obligation, or liability founded on a witten instrunent,
except for an action to enforce a cl ai magai nst a paynent

bond, which shall be governed by the applicabl e provisions of

ss. 255.05(9) 255-65(2fa)y2- and 713.23(1)(e).

(Redesi gnat e subsequent sections.)

TI TLE AMENDMENT

And the title is amended as foll ows:

On page 1, lines 3 through 6, delete those |lines

and insert:
amending s. 218.70, F.S.; providing a short
title; amending s. 218.72, F.S.; redefining
terns used in part VIl of ch. 218, F. S
amending s. 218.735, F.S.; revising provisions
relating to tinely paynent for purchases of
construction services; revising deadlines for
paynent; providing procedures for project
cl oseout and payment of retainage; providing
requirenents for |ocal governnent construction
retai nage; providing that ss. 218.72-218. 76,
F.S., apply to the paynent of any paymnent
request for retainage; providing exceptions;
creating s. 255.0705, F.S.; providing a short
title; amending s. 255.071, F.S.; revising
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deadl i nes for the paynent of subcontractors,
sub-subcontractors, material men, and suppliers
on construction contracts for public projects;
creating ss. 255.072, 255.073, 255.074,

255. 075, 255.076, 255.077, and 255.078, F.S.
providing definitions; providing for tinely
payrment for purchases of construction services
by a public entity; providing procedures for
cal cul ati ng paynment due dates; providing
procedures for handling inproper payment
requests; providing for the resolution of

di sputes; providing for project closeout and
paynment of retainage; providing that ss.
255.072-255.076, F. S., apply to the payment of
any paynent request for retai nage; providing
exceptions; amending s. 255.05, F.S.; providing
that certain restrictions in bonds issued for
public works projects are unenforceabl e;
providing requirenents for certain notices of
nonpaynent served by a claimant who is not in
privity with the contractor; revising the form
for a public construction bond; requiring the
paynment provisions of all public construction
bonds to be construed as statutory bonds;

prohi biting conversion to comon | aw bonds;

del eti ng obsol ete | anguage; deleting a
requirement that bond forns used by public
owners reference certain notice and time
limtation provisions; providing limtations on
aclaimant's institution of certain actions

agai nst a contractor or surety; amending s.
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to conforma cross-reference;
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