Florida Senate - 2004 CS for SB 2774

By the Cormittee on Conmmunication and Public Utilities; and
Senat or Bennett

21-2301- 04

1 A bill to be entitled

2 An act relating to the wirel ess energency

3 t el ephone system anending s. 365.172, F.S.

4 adding definitions relating to wirel ess

5 t el ephone communi cati ons; providing | egislative
6 intent regarding the enmergency wrel ess

7 t el ephone system providing standards for |oca
8 governnments to foll ow when regul ating the

9 pl acenment, construction, or nodification of a
10 Wi rel ess communi cations facility; directing

11 | ocal governnents to approve properly conpleted
12 applications within specified tine periods;

13 provi di ng procedures for a provider of wireless
14 conmuni cati ons services to subnit an

15 application for local approval; directing |loca
16 governnents to notify a provider of the

17 deficiencies in an application; directing |l oca
18 governnents to notify a provider whether the

19 resubm ssion of information properly conpletes
20 the application; providing for a limted revi ew
21 by a |l ocal governnent of an accessory wireless
22 communi cations facility; prohibiting | oca
23 governnments frominposing certain restrictions
24 on wirel ess comruni cations facilities;
25 providing that a | ocal governnent may not
26 require a wrel ess communi cati ons provider to
27 renove a wreless conmmunications facility
28 unless the facility causes a specific adverse
29 i mpact on the public health, safety, or welfare
30 of the locality; requiring a | ocal governnent
31 to amend its ordinance in order to conply with
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this act by a specified date; providing that a
person who is adversely affected by a decision
of local government relating to a wireless
communi cations facility nmay bring an action
within a specified period; providing for the
conputation of the tine period; providing that
a person who is adversely affected by a
deci sion of a local governnent relating to a
Wi rel ess conmmuni cations facility may bring an
action at any tine if the person is seeking
only equitable relief to conpel a loca
governnment to conply with the procedures of the
act; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (3), (6), and (11) of section
365.172, Florida Statutes, are anended to read:

365.172 Wrel ess energency tel ephone nunmber "E911."--

(3) DEFINITIONS.--As used in this section and ss.
365.173 and 365.174, the term

(a) "Active prepaid wireless tel ephone” neans a
prepaid wirel ess tel ephone that has been used by the custoner
during the nonth to conplete a tel ephone call for which the
custoner's card or bal ance was decrenent ed.

(b) "Adnministrative review' neans the nondi scretionary

revi ew conducted by | ocal governnmental staff for conpliance

with | ocal governnent ordi nances, but does not include a

public hearing or review of public input.

(c) by "Answering point" neans the public safety
agency that receives inconmng 911 calls and di spatches
2
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appropriate public safety agencies to respond to the sueh
calls.

(d)fe)y "Automatic location identification” nmeans the
capability of the E911 service which enables the autonatic
di splay of information that defines the approxi mate geographic
| ocation of the wireless tel ephone used to place a 911 call.

(e) td)y "Automatic nunber identification" means the
capability of the E911 service which enables the autonatic
di splay of the 10-digit service nunber used to place a 911
cal |.

(f)te)y "Board" neans the board of directors of the

Wrel ess 911 Board.
(g) "Building-permt review' neans a review for

conpliance with building construction standards adopted by the

| ocal governnent under chapter 553 and does not include a

review for conpliance with | and devel opnent regul ati ons.

(h) "Collocation" neans the situation when a second or

subsequent wirel ess provider uses an existing structure to

| ocate antennas. The termincludes the ground, platform or

roof installation of equi pment encl osures, cabinets, or

bui | di ngs, and cabl es, brackets, and other equi pnent

associated with the |ocation and operation of the antennas.
(i)t "Ofice" neans the State Technol ogy O fice.
(j) gy "E911" is the designation for a wireless
enhanced 911 system or wirel ess enhanced 911 service that is

an energency tel ephone systemor service that provides a
subscriber with wireless 911 service and, in addition, directs
911 calls to appropriate public safety answering points by
sel ective routing based on the geographical |ocation from
which the call originated, or as otherw se provided in the
state plan under s. 365.171, and that provides for automatic

3
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nunber identification and automatic |ocation-identification
features in accordance with the requirenents of the order
(k) "Existing structure" nmeans a structure that exists

at the tine an application for permi ssion to place antennas on

a structure is filed with a |l ocal governnment. The term

i ncludes any structure that can support the attachnent of

antennas, including, but not linmted to, towers, buildings,

signs, utility structures, light poles, water towers, clock

towers, bell towers, and steepl es.
(1)th)r "Fee" neans the E911 fee inposed under
subsection (8).

(m ) "Fund" neans the Wrel ess Energency Tel ephone
System Fund established in s. 365.173 and nmi ntai ned under
this section for the purpose of recovering the costs
associated with providing 911 service or E911 servi ce,

i ncluding the costs of inplenmenting the order
(n) "Land-devel opnent regul ati on" neans any ordi nance

enacted by a |l ocal governing body for the regul ati on of any

aspect of devel oprent, including an ordi nance governi ng

zoni ng, subdivisions, | andscaping, tree protection, or signs,

or any other ordi nance concerning any aspect of the

devel opnent of |land. The term does not include any

bui | di ng-construction standard adopted under and in conpliance
wi th chapter 553.
(o)t "Local exchange carrier" means a "conpetitive

| ocal exchange tel econmuni cati ons conpany" or a "loca
exchange tel ecomuni cati ons conpany" as defined in s. 364.02.

(p) tk)» "Local governnent" neans any municipality,
county, or political subdivision or agency of a nmunicipality,
county, or political subdivision

4
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1 (q) tH)> "Mobile tel ephone number™ or "MIN' neans the

2 | tel ephone nunber assigned to a wireless tel ephone at the tine
3| of initial activation.

4 (r)tmM "Oder" neans:

5 1. The followi ng orders and rul es of the Federa

6 | Conmruni cati ons Commi ssion issued in FCC Docket No. 94-102:

7 a. Oder adopted on June 12, 1996, with an effective
8| date of COctober 1, 1996, the anendnents to s. 20.03 and the

9| creation of s. 20.18 of Title 47 of the Code of Federal

10 | Regul ations adopted by the Federal Comrunications Conmi ssion
11 | pursuant to the steh order

12 b. Menorandum and Order No. FCC 97-402 adopted on

13 | Decenber 23, 1997.

14 c. Oder No. FCC DA 98-2323 adopted on Novenber 13,
15| 1998.

16 d. Oder No. FCC 98-345 adopted Decenber 31, 1998.

17 2. Oders and rul es subsequently adopted by the

18 | Federal Conmuni cations Commi ssion relating to the provision of
19 | wirel ess 911 services.

20 (s)ftn)y "Provider"” or "wirel ess provider"neans a

21 | person or entity who provides service and either

22 1. 1s subject to the requirenents of the order; or

23 2. Elects to provide wireless 911 service or E911

24 | service in this state.

25 (t)fe)y "Prepaid wirel ess tel ephone service" means

26 | wirel ess tel ephone service that is activated in advance by

27 | paynent for a finite dollar amobunt of service or for a finite
28 | set of mnutes that terminate either upon use by a custoner
29 | and delivery by the wirel ess provider of an agreed-upon anount
30| of service corresponding to the total dollar anmount paid in
31| advance or within a certain period of tinme follow ng the

5
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initial purchase or activation, unless additional paynments are
nade.

(u) tp)y "Public agency" means the state and any
muni ci pality, county, nunicipal corporation, or other
governnental entity, public district, or public authority
| ocated in whole or in part within this state which provides,
or has authority to provide, firefighting, |aw enforcenent,
anbul ance, nedical, or other energency services.

(v) tea)y "Public safety agency" neans a functiona
di vision of a public agency which provides firefighting, |aw
enforcenent, nedical, or other energency services.

(W) > "Rural county" neans any county that has a
popul ati on of fewer than 75, 000.

(x) £s)y "Service" nmeans "commercial nobile radio
service" as provided under ss. 3(27) and 332(d) of the Federa
Tel ecomuni cati ons Act of 1996, 47 U. S.C., ss. 151 et seq.
and the Omi bus Budget Reconciliation Act of 1993, Pub. L. No.
103- 66, August 10, 1993, 107 Stat. 312. The term "service"
includes the term"w rel ess" and service provided by any
wireless real-time two-way W re conmuni cation device
i ncl udi ng radi o-tel ephone comuni cations used in cellular
t el ephone service; personal conmunications service; or the
functional or conpetitive equival ent of a radio-tel ephone
communi cations line used in cellular tel ephone service, a
personal communi cati ons service, or a network radi o access
line. The termdoes not include wreless providers that offer
mai nly dispatch service in a nore |ocalized, noncellular
configuration; providers offering only data, one-way, or
stored-voi ce services on an interconnected basis; providers of
air-to-ground services; or public coast stations.

6
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(y) ) "Service number" means the unique 10-digit
wi rel ess tel ephone nunber assigned to a service subscri ber.
(z)tu)y "Sufficient positive balance" neans a doll ar
anount greater than or equal to the nonthly wirel ess surcharge
anount .

(aa) "Tower" neans any structure designed primarily to

support a wirel ess antenna.

(bb) "Wreless communications facility" neans any

equi pnent or facility used to provide service, and incl udes,

but is not linited to, antennas, towers, equipnent encl osures,

cabling, antenna brackets, and ot her equi pnent.

(cc) "Wreless comunications site" neans the area on

the roof, structure, or ground which is designed, intended to

be used, or is used for the |ocation of a wirel ess

communi cations facility, and any fencing and | andscapi ng

provided in association with the wirel ess conmuni cati ons

facility.

(dd) vy "Wreless 911 systent or "wirel ess 911
service" neans an energency tel ephone system or service that
provides a subscriber with the ability to reach an answering
point by dialing the digits "911." A wireless 911 systemis
conplenentary to a wired 911 systemas provided for in s.
365. 171.

(6) AUTHORITY OF THE BOARD, ANNUAL REPORT. - -

(a) The board shall:

1. Administer the E911 fee.

2. Inplenent, maintain, and oversee the fund.

3. Review and oversee the disbursenment of the revenues
deposited into the fund as provided in s. 365.173. The board
may establish a schedule for inplenenting wireless E911
service by service area, and prioritize disbursenents of

7
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revenues fromthe fund to providers and rural counties as
provided in s. 365.173(2)(b) and (c) pursuant to the schedul e,
in order to inplenment E911 services in the nost efficient and
cost-effective manner.

4. Review docunentation subnitted by providers which
reflects current and projected funds derived fromthe E911
fee, and the expenses incurred and expected to be incurred, in
order to conply with the E911 service requirenents contai ned
in the order for the purposes of:

a. Ensuring that providers receive fair and equitable
di stributions of funds fromthe fund.

b. Ensuring that providers are not provided
di sbursenents fromthe fund which exceed the costs of
provi di ng E911 service, including the costs of conplying with
t he order.

c. Ascertaining the projected costs of conpliance with
the requirenents of the order and projected collections of the
E911 fee.

d. Inplenenting changes to the allocation percentages
or reducing the E911 fee under paragraph (8)(c).

5. Review and approve or reject, in whole or in part,
applications subnmtted by providers for recovery of noneys
deposited into the fund.

6. Hore and retain enployees, including an i ndependent

executive director who shall possess experience in the area of

t el ecommuni cati ons and energency 911 issues,for the purposes

of performing the technical and adm nistrative functions for
t he board.
7. Make and enter into contracts, pursuant to chapter
287, and execute other instrunments necessary or convenient for
t he exercise of the powers and functions of the board.
8
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8. Take all necessary and reasonable steps by July 1,
2000, to secure appropriate information and reports from
providers and otherwi se performall of the functions that
woul d be perforned by an i ndependent accounting firmprior to
conpl eting the request-for-proposals process under subsection
(7).

9. Sue and be sued, and appear and defend in al
actions and proceedings, inits corporate nane to the sane
extent as a natural person

10. Adopt, use, and alter a conmon corporate seal

11. Elect or appoint the officers and agents that are
required by the affairs of the board.

12. The board nmay adopt rules under ss. 120.536(1) and
120.54 to inplenent this section and ss. 365.173 and 365. 174.

13. Provide coordination, support, and technica
assi stance to counties to pronote the deploynent of advanced
911 and E911 systens in the state.

14. Provide coordination and support for educationa
opportunities related to 911 issues for the 911 community in
this state.

15. Act as an advocate for issues related to 911
system functions, features, and operations to inprove the
delivery of 911 services to the residents of and visitors to
this state.

16. Coordinate input fromthis state at national
forums and associations, to ensure that policies related to
911 systens and services are consistent with the policies of
the 911 community in this state.

17. Work cooperatively with the systemdirector
established in s. 365.171(5) to enhance the state of 911

9
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services in this state and to provide unified | eadership for
all 911 issues through planning and coordination

18. Do all acts and things necessary or convenient to
carry out the powers granted in this section, including but
not linmted to, consideration of energing technol ogy and
rel ated cost savings.

19. By July 1, 2004, the board shall secure the
services of an independent, private attorney via invitation to

bid, request for proposals, invitation to negotiate, or

prof essional contracts for |egal services already established

at the Division of Purchasing of the Departnent of Managenent

Ser vi ces.

(b) Board nenbers shall serve wi thout conpensation
however, nenbers are entitled to per diemand travel expenses
as provided in s. 112.061

(c) By February 28 of each year, the board shal
prepare a report for submi ssion by the office to the Governor
the President of the Senate, and the Speaker of the House of
Representatives which reflects, for the i mediately preceding
cal endar year, the quarterly and annual receipts and
di sbursenments of noneys in the fund, the purposes for which
di sbursenments of noneys fromthe fund have been nade, and the
availability and status of inplenentation of E911 service in
this state.

(d) By February 28, 2001, the board shall undertake
and conplete a study for subm ssion by the office to the
CGovernor, the President of the Senate, and the Speaker of the
House of Representatives which addresses:

1. The total anmount of E911 fee revenues coll ected by
each provider, the total anpbunt of expenses incurred by each

10
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provider to conply with the order, and the anmpunt of nopneys on
deposit in the fund, all as of Decenber 1, 2000.

2. \Whether the amount of the E911 fee and the
al | ocation percentages set forth in s. 365.173 should be
adjusted to conply with the requirenents of the order, and, if
so, a recomended adjustnent to the E911 fee.

3. Any other issues related to providing wireless E911
servi ces.

(11) FACI LI TATI NG E911 SERVI CE | MPLEMENTATI ON. - - The
Legislature finds that it is in the best interest of the

residents of this state to have efficient and reliable

wi rel ess energency tel ephone (E911) systens operating in this

state. Because the Federal Governnent and this state have

chosen to operate the wirel ess E911 systens through the

private conmercial wireless comunications systens, the

operation of a high-quality wirel ess E911 service is dependent

upon equally efficient and reliable wrel ess non-E911 systens.

It is also in the best interest of this state to coordi nate

the wireless systens with | ocal governnent's zoning and | and

use regulations in order to protect the public health, safety,

and wel fare. Therefore, in order to balance the public need

for reliable wirel ess systems with the governnental zoning and

| and- devel opnent regul ati ons and notw t hstandi ng any ot her |aw

or local ordinance to the contrary, the follow ng m ni num

standards shall apply to a | ocal governnent's regul ati on of

t he placenent, construction, or nodification of a wireless

communi cations facility:

(a)l. To reduce the proliferation of new towers,

col | ocati on Cotocation—anong—wretess—telephonre—service
providers i s encouraged by the state. An application to place

an ant enna Fo—further—factHtate—agreenents—anongproviders
11
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2 | eguiprent—to——service—the—antennae that is being collocated

3 | eetocated on an exi sting abeve-ground structure that does not

4 ] increase the height of the existing structure or any existing

5| antenna, whichever is higher, and any placenent, construction,

6 | operation, and nmi ntenance of the related equi pnent to serve

7| the antenna is not subject to | and devel opment regul ati on and

8| shall only require building-permt review pturstant—to——5-—

9 | 1633262 —7provided—theheirght—of—the—existing—structure—+s—not
10 | inereased—However—econstruction—-of—theantennae—andrelated
11 | egquiphrent—is—subject—tot+ocal—burtdingreguations—antd—any
12 | existing—pern-ts—or—agreenrents—for—such—property,—buitdings
13 | er—struetures. This section does not Nething—herern——shat-

14 | relieve the applicant or the permthoetder—for—oe+ owner of the
15| existing structure fromef conpliance wth any applicable

16 | previously approved and existing condition or requirenent of a
17 | permt or;agreenent, or—tanddeveleprent—regulation

18 | i ncludi ng any previously approved aesthetic requirenents

19 | i nposed by adninistrative order, resolution, or ordinance for
20 | devel opnent of the specific wireless conmrunications site which
21| is not inconsistent with this subsecti on—er+—taw.

22 2. To further reduce the proliferation of new towers,
23| the state encourages w reless providers to place antennas on
24 | existing structures. |In cases when placenent of an antenna is
25| not covered by subparagraph 1., an application to place

26 | antenna on any existing structure, other than a single-famly
27 | dwelling, and its rel ated support equi pnent shall be subject
28| to no nore than an administrative review and buil ding-permt
29 | revi ew.

30 3. An existing tower, including a nonconformng tower,
31| may be replaced without increasing the height in order to

12
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permt collocation. The replacenent shall be subject only to

an adm nistrative review and to a building-permt review

(b) A local governnment may use its |land use and zoning

regul atory powers over the placenent, construction, and

nodi fication of a wireless conmuni cations facility, but only

to ntigate an identified adverse effect caused by the

pl acement of a proposed wirel ess conmunications facility. The

adverse effect nmust directly inpact the public health, safety,

or wel fare and be bal anced against the public benefit of a

reliable E911 system

1. A local governnent nmay not review or consider a

wirel ess provider's business need for a specific |location for

a wirel ess conmmuni cations site or the need for wrel ess

service to be provided froma particular site. Aloca

governnent may not eval uate the wirel ess provider's service

guality or the network design of the wireless service. Loca

governnent is linted when evaluating a wireless provider's

application for placenent of a wirel ess comuni cations

facility to issues concerning | and use and zoni ng.

2. Requirenents for setback or distance separation

shall apply only to towers. The setback or separation required

of a tower may not exceed the m ni mum di stance necessary to

satisfy the specific health, safety, or welfare concern that

is directly protected by the setback or distance separation. A

setback or distance separation i nposed upon wirel ess

communi cati ons towers nay not be greater than that inposed

upon simlar structures such as electrical distribution and

transni ssion structures, utility poles, or light poles.

3. A local governnent nust provide a reasonable

opportunity for placing, constructing, and nodi fying wrel ess

communi cations facilities in all parts of a |local governnent's
13
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jurisdiction, unless it can be specifically denonstrated that

a prohibition of all types of wireless conmunications

facilities in a specific location or area is the only manner

in which to protect the public health, safety, and welfare of

t hat area.
4. A local governnent may not inpose a fee, surety, or

i nsurance requirenent on a wireless provider when applying to

pl ace, construct, or nodify a wireless communications facility

if the fee, surety, or insurance requirenent is not also

i nposed on applicants seeking similar types of zoning, |and

use, or building-permt review The |ocal governnent may not

recover its costs fromwreless providers incurred in

preparing or adopting zoning or |and-devel opnent regul ati ons

or ordi nances regulating a wirel ess comunications facility.

Fees for review of applications for wirel ess comuni cations

facilities by consultants or experts who are routinely engaged

to review general zoning and |l and use matters on behal f of the

| ocal governnent nmay be recovered, but only if the recovery is

routinely sought fromall applicants seeking zoning or

| and- devel opnent approval s, and any fees nust be reasonable.

Revi ew of applications for wirel ess conmunications facilities

by | ocal governnent shall be restricted only to what is

necessary for | and use review of the application

(c) tb)y Local governments may shat- not require
wirel ess providers to provide evidence of a wirel ess
communi cations facility's conpliance with federal regul ations.
However, | ocal governnents nmay request shatH—+eeetrve evi dence
of proper Federal Conmunications Comm ssion |icensure or other
evi dence of FCC aut hori zed spectrumuse froma wrel ess

provider and nmay request the Federal Comrunications Conmi ssion

14
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to provide information as to a wireless provider's conpliance

with federal regulations, as authorized by federal |aw
(d)tey1l. A local government shall grant or deny each &

properly conpleted application for a wirel ess communi cati ons

facility reviewed through adninistrative review or building
permt revi ew apermt—ihcHuding—pern-ts—under—paragraph—{a)+
: I I . F ol . . it

bt ’ e el I
governrent—s—jursediet+on within 45 busi ness days after the
dat e the property—conpteted application is deternined to be
properly conpl eted raitiaHy—subitted in accordance with this

secti on the—apptHcabtetocal—government—apptcation

tecal—buitdingregutations——shatH—appty. |If adnministrative

reviews are required fromnultiple departnents of the |l oca

governnent, such reviews shall be concurrent and all within

t he 45-busi ness-day ti nefrane.

2. Alocal governnent shall grant or deny each &
properly conpleted application for a wirel ess conmmuni cati ons

facility reviewed through other than administrative review or
buil ding permt revi ew apermt—For—the—sitingof—anew
ol bt ’
e o] I Lo i sdietd within
90 busi ness days after the date the property—conpteted
application is deternined to be properly conpl et ed tnairtiaty

accordance with this section the—apptHcabltetoecal
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1 | aesthette—reguirernents—tLocal—bui-tdingregutations—shat-

2| appty. If the |l ocal governnent review of the wirel ess

3| communications facility includes applications for

4 | nonadmi ni strative review, each shall be within the applicable
5|tinmefrane indicated in this section

6 3.a. An application is deened submitted or resubnitted
7] on the date the application is filed with the |oca

8 | governnent. The | ocal governnent shall notify the permt

9| applicant within 20 busi ness days after the date the

10 | application is initially subnmtted as to whether the

11 | application is, for adm nistrative purposes only, properly

12 | conpl eted and has been properly submtted. However, the stech
13 | determ nation shall not be deened as an approval of the

14 | application. If the application is not conpleted in conpliance
15| with the local governnent's regul ations, the Sueh notification
16 | nust shalt+ indicate with specificity any deficiencies that

17 | whieh, if cured, shatt nake the application properly

18 | conpl eted. Upon resubni ssion of information to cure the stated
19 | deficiencies, the |local governnent shall notify the applicant
20| within 10 busi ness days after the additional information is
21 | submitted whether the application is properly conpleted or if
22 | there are any renaining deficiencies that nust be cured. Any
23 | deficiencies not specified by the | ocal governnent in the
24 1 initial notice are waived.
25 b. If the local governnent fails to grant or deny a
26 | properly conpleted application for a permt whiech—-has—been
27 | property—submtted within the tinmefranes set forth in this
28 | subsection, the |ocal governnent application paragraph—the
29 | perwit shall be deened autonmmatically approved and the
30 | appli cant proevider may proceed with placenent of such
31| facilities without interference or penalty. The tinefranes

16
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speci fi ed i n subparagraph 2. subparagraphs—+t—ant—2-shall be

extended only to the extent that the pernmit has not been

granted or denied because the |ocal government's procedures
generally applicable to all permitsyrequire action by the
gover ni ng body and such action has not taken place within the

ti mefranes specified in subparagraph 2. subparagraphs—t—and

2. Under such circunstances, the |ocal government nust act to

either grant or deny the permt at its next regularly
schedul ed neeting or, otherw se, the permt shall be deened to
be autommatical |y approved.

c. To be effective, a waiver of the tinmefranes set
forth in this paragraph hereinr nmust be voluntarily agreed to

by the applicant and the | ocal governnent. A |ocal government
may request, but not require, a waiver of the tinefranes by an
entity seeking a pernit, except that, with respect to a
specific permt, a one-tine waiver may be required in the case
of a declared local, state, or federal enmergency that directly
affects the adm nistration of all permtting activities of the
| ocal governnent.

(e) td)y Any accessory additional wirel ess
comuni cations facilities, such as conmuni cati on cabl es,

adj-acent accessory structures, or—adjacent accessory

equi pnent, and the wireless communi cations site in which the

accessory wireless comunications facility is to be |ocated
whi ch are not covered by subparagraph (a)l. used—in—the
o F H-uthar I I ol I i o
I . . . ’ . itk I o
sectret—egu-prent—conpountd—w-thin—the—exi-sting—site shall be
deened an a—permitted—use—or activity requiring no nore than

adm ni strative review and building-pernmt review A

| and- devel opnent regul ation, existing permit condition, or
17
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agreenent nmay not subject an accessory wirel ess conmmuni cati ons

facility to greater restrictions or requirenents or greater

procedural or review processes than ot her accessory structures

in the sane zoning district tecat—butding—andtand

I I ot i retbudi hetd . ’
I I s .

(f) A local governnent may not inpose square footage

or height linmtations on an accessory wirel ess conmuni cati ons

facility inconsistent with those required for other structures

in the sanme zoning district. This paragraph supersedes any

existing limtation inposed on a wirel ess comuni cations

facility by agreenent, ordinance, resolution, or |and

devel opnent regul ation

(g) A local governnent may only regul ate nodification

of an existing wireless communications facility if:

1. The regulation nitigates an identified adverse

ef fect caused by the nodification; and

2. The regulation affects only a materially

si gni fi cant change that noticeably alters the design or

appearance of the wirel ess communi cations facility.

The repl acenent of visible equi pnent or structures with

equi pnent or structures of the sane size, type, and appearance

and the replacenment of equipnent that is not visible from

outside the wirel ess comuni cations site are not nodifications

and are subject only to building-permt review

(h) A local governnment may not require a wrel ess

provider to renpve a conforning or nonconform ng wirel ess

communi cations facility within a stated period of tine unless

a specific adverse inpact to the public health, safety, or

wel fare of the locality is caused by the wirel ess
18
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1| communications facility. Before a | ocal governnent nay order
2| the renoval of the wirel ess communications facility, the

3| wireless provider or ower of the facility shall have the

4 right to nmitigate the condition that causes the adverse i npact
5] and the | ocal governnment nust give the provider or owner a

6| reasonable tine in which to nmitigate the condition

7 (i) If a local government regul ati on or procedure does
8 | not conformto the requirenents of this section, the

9| regulation or procedure nust be anmended to do so by January 1,
10 | 2005.

11 (j)1.er The use of state governnent-owned property

12| for wirel ess communi cations facilities is encouraged. Any

13 | ot her provistoen—of law to the contrary notw t hstandi ng, the
14 | Departnent of Managenent Services shall negotiate, in the nane
15| of the state, | eases for wirel ess comuni cations facilities
16 | that provide access to state governnent-owned property not

17 | acquired for transportati on purposes, and the Departnent of

18 | Transportation shall negotiate, in the nane of the state,

19 | | eases for wireless communications facilities that provide
20 | access to property acquired for state rights-of-way.
21 2. On property acquired for transportation purposes,
22 | | eases shall be granted in accordance with s. 337.251. On
23 | other state governnent-owned property, the Departnent of
24 | Managenent Services shall be the agency that negotiates the
25| | eases and makes the final determination of availability of
26 | any specific property for leasing to wirel ess providers. Such
27 | state governnent-owned property shall be presuned avail abl e
28 | for leasing to wireless providers, which presunption may be
29 | rebutted by an affirmative showing by the applicable state
30| agency that holds title to the property, the governnent agency
31| responsi ble for nanagi ng the property, or the governnent

19
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agency |leasing the property that | easing the property for use

by a wireless communications facility will materially

interfere with the use by the applicable agency; wll

materially interfere with the |l ease terns of the governnent

agency |l easing the property; or access to the property is not

avail able for security purposes or is otherw se not allowed

for public health, safety, and welfare reasons. The |easing

process and any divisions of | ease paynents between the

appl i cabl e government agencies shall be as established by

rul e. Leases for nontransportati on state governnent - owned

property shall be granted on a space avail able, first-cone,
first-served basis. Payments required by state governnent
under a | ease nust be reasonable and nust reflect the narket
rate for the use of the state governnent-owned property. The
Depart nent of Managenent Services and the Departnent of
Transportation are authorized to adopt rules for the terms and
conditions and granting of any such | eases.

3. If awireless provider enters into a | ease to use

state governnent-owned property for a wirel ess conmuni cations

facility and such state governnent-owned property i s exenpt

fromlocal zoning or |and use regul ations, the wirel ess

communi cations facility shall also be exenpt and shall be

subject only to the requirenent that it obtain any applicable

buil ding pernmit.

(k) Any person adversely affected by any action or

failure to act by a |l ocal governnent which is inconsistent

with this subsection may bring an action in a court of

conpetent jurisdiction within 30 days after the action or the

failure to act. The court shall consider the matter on an

expedi ted basi s.

20
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
SB 2774
The conmm ttee substitute for Senate Bill 2774:

Revises the definition of "collocation," "existing structure,”
| and- devel opnent regul ation, " "provider, W rel éss ] .
communi cations facility," and "wrel ess comuni cations site.

Requires the Wreless 911 Board to hire an independent
executive director with experience in the area of

tel ecommuni cati ons and energency 911 issues, and_to secure th
services of an independent, "private attorney by July 1, 2004.

Del etes the neM/Iangua?e on increasing the height of an
exi sting tower and instfead says that an existing tower may be
repl aced wi thout increasing the height.

Del etes the new restriction on | ocal government height
[imtations.

Del etes. the new restriction on application of |ocal governnent
aest hetic protections.

Del etes the provisions on the procedural requirenents for
| ocal governnent action on an aPpllcatlon for placenent of
collocation of antennas, an application for nodification of an
exi sting tower, and an application siting a new tower or

a
antenna, and replaces themw th new provisions for |oca
i
t

governnent _action on applic ons for "a wireless

communij cations facility." If the application is reviewed only

t hrough adm nistrative review of building permt review, |oca
governnent must act within 45 business days, If nultiple
epartnents nust conduct adm nistrative reviews, they nust be
done concurrently within this tine. If the application is

t hrough sone other type of review, |ocal governnment nust act

within 90 business days. If the review requires both

adm ni strative review and non-adm nistrative review, al
reviews nust be done within the applicable tine frane

in

dicated in this section

Reverts to the existing 20 business days for |ocal governnent
to notify an applicant "as to whether the application is

conpl ete; . and adds "busi ness days" to the deadline for
notification upon resubm ssion of an application

Deletes the new restrictions on nobratoriuns on w rel ess
communi cations facilities.

Adds a provision that use of state governnent-owned property
for wireless communications facilities is encouraged.

Provi des that non-transportation state governnent - owned
property is presuned avail able for IeaS|n?_to W rel ess
providers, and specifies how this presunption may be rebutted.

Provides that if a wireless provider |eases state
Povernnent-omned property and that proPerty_ls exenpt from
ocal zoning or |and use regulgglons, he Wi rel ess
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1| communications facility is also exenpt fromthese regul ations
and is subject only to the requirenent of obtaining any

2| applicable building permt.

3| Del etes the provision that IocaI_vaernnent deci sions rel ating
to a wireless communi cations facility are deened final agency

4 | action and constitute an exhausti on of admni strative

c renedi es.
Del etes the provision establishing the date of |ocal

6 | governnent action or failure to aCt for purposes of the new
Cause of action against |ocal governnment by a person adversely

7 | affected by such action or inaction

8 | Deletes the provision for a cause of action to conpel |ocal
governnent to conply with the procedures set forth in this

9| Statute and the provision on filing for a wit of certiorari

10 | Makes techni cal changes.
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