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Florida Senate - 2004 SB 2792
By Senator Celler

31-1055- 04
A bill to be entitled

An act relating to the Public Counsel
providing legislative intent; transferring and
anending s. 350.061, F.S.; expanding duties of
the Public Counsel with respect to insurance
matters and representations before the
Departnent of Financial Services; transferring
and anending s. 350.0611, F.S.; prescribing
powers and duties of the Public Counsel with
respect to insurance rate cases; transferring
and anending s. 350.0612, F.S.; revising
provi sions that specify where the Public
Counsel's office is located; transferring and
anending s. 350.0613, F.S.; providing for the
Publ i c Counsel to retain the services of
actuari es and economi sts; anending s. 624. 319,
F.S.; providing access of the Public Counsel to
exam nation and investigation files of the
Departnent of Financial Services; amending ss.
112. 3145, 408.40, F.S.; conformng
cross-references; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Legislative intent.--1t is the intent of

the Legislature that the Public Counsel be a unit of the

| egi slative branch of state governnent as that termis defined
in section 216.011(1)(w), Florida Statutes. The Public Counse
created in chapter 350, Florida Statutes, is transferred to

chapter 11, Florida Statutes, and the authority of the office

is expanded as provided in this act.
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Section 2. Section 350.061, Florida Statutes, is
transferred, renunbered as section 11.95, Florida Statutes,
and anended to read:

11. 95 356-06% Public Counsel; appointnent; oath;
restrictions on Public Counsel and his or her enployees.--

(1) The Joint Legislative Auditing Committee shal
appoi nt a Public Counsel by mpjority vote of the nenbers of
the committee to represent the general public of Florida
before the Florida Public Service Conm ssion and the
Depart nment of Financial Services. The Public Counsel nust
shat be an attorney adnitted to The Fl ori da Bar practiece
before—the+torida—Suprene—Court and shall serve at the

pl easure of the Joint Legislative Auditing Conmittee, subject

to annual reconfirmation by the conmittee. Vacancies in the
office shall be filled in the sane manner as the origina
appoi nt nent.

(2) The Public Counsel shall take and subscribe to the
oath of office required of state officers by the State
Consti tution.

(3) No officer or full-tine enployee of the Public
Counsel shall actively engage in any other business or
prof ession; serve as the representative of any political party
or on any executive conmittee or other governing body thereof;
serve as an executive, officer, or enployee of any political
party, committee, organization, or association; receive
renmuneration for activities on behalf of any candidate for
public office; or engage on behal f of any candidate for public
office in the solicitation of votes or other activities in
behal f of such candi dacy. Neither the Public Counsel nor any
enpl oyee of the Public Counsel shall becone a candidate for
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el ection to public office unless he or she shall first resign
fromhis or her office or enploynent.

Section 3. Section 350.0611, Florida Statutes, is
transferred, renunbered as section 11.951, Florida Statutes,
and anended to read:

11. 951 356-66%t Public Counsel; duties and powers.--1It
is shatH—be the duty of the Public Counsel to provide |ega
representation for the people of the state in proceedi ngs
before the Public Service Comi ssion and the Departnment of

Fi nanci al Services and in proceedi ngs before counties pursuant
tos. 367.171(8). The Public Counsel shall have such powers as
are necessary to carry out the duties of his or her office,

including, but not limted to, the follow ng specific powers:
(1) To recommend to the conmmi ssion or the counties, by
petition, the comencenent of any proceeding or action or to
appear, in the nane of the state or its citizens, in any
proceedi ng or action before the commission or the counties.
(2) To recommend to the departnent, by petition, the

commencenent of, and to appear in the nane of the state or its

citizens in, any proceeding or action before the departnent

relating to:

(a) Rules governing all notor vehicle insurance or

residential property insurance; or

(b) Rate filings for all nmotor vehicle insurance or

residential property insurance which request rate increases of

10 percent or greater or rate decreases of 5 percent or

greater within a 12-nonth peri od.

(3) To initiate or intervene in any rate proceedi ng or

action within 30 days after the rate filing is nade. To do so,

the Public Counsel nust file notice with the Chi ef Financi al

O ficer stating that, based upon a prelimnary review, the
3
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Publ i ¢ Counsel believes that the rates filed are excessive,

i nadequate, or unfairly discrimnatory. For purposes of this

section, an approval or retraction of objections to a rate

filing by the Departnent of Financial Services constitutes

final agency action, may be appealed only to the district

court of appeal, and may not be stayed.

(4) To ant urge in any proceedi ng or action to which

he or she is a party thereirnr any position which he or she

deens to be in the public interest, whether consistent or
i nconsistent with positions previously adopted by the
conm ssion, the departnent,or the counties, and utilize

therein all forns of discovery available to attorneys in civil
actions generally, subject to protective orders of the
conmi ssion, the departnent,or the counties which shall be

reviewabl e by summary procedure in the circuit courts of this
state. +

(5) 2y To have access to and use of all files,
records, and data of the conmi ssion, the departnent, or the

counties available to any other attorney representing parties
in a proceedi ng before the conmi ssion, the departnent, or the

counties. -

(6)3) In any proceeding in which he or she has
participated as a party, to seek review of any deternination
finding, or order of the comm ssion, the departnent,or the

counties, or of any hearing exam ner designated by the
conmi ssion, the departnent,or the counties, in the nane of

the state or its citizens.

(7)t4)y To prepare and issue reports, recomendations,
and proposed orders to the conmm ssion, the Governor, and the
Legi slature on any nmatter or subject within the jurisdiction
of the conmm ssion, and to nake such recommendati ons as he or
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she deens appropriate for legislation relative to conm ssion
procedures, rules, jurisdiction, personnel, and functions. i
and

(8) t5) To appear before other state agencies, federa
agenci es, and state and federal courts in connection with
matters under the jurisdiction of the commission, in the nane
of the state or its citizens.

Section 4. Section 350.0612, Florida Statutes, is
transferred, renunbered as section 11.952, Florida Statutes,
and anended to read:

11. 952 35606642 Public Counsel; |ocation.--The Public
Counsel shall maintain his or her office in Leon County en—the

. ey . i tabt I
be—providet-at such ether place convenient to the offices of
the Public Service Comm ssion or Departnent of Financi al

Servi ces comm-sstoners as wWill enable himor her to carry out
expeditiously the duties and functions of his or her office.
Section 5. Section 350.0613, Florida Statutes, is
transferred, renunbered as section 11.953, Florida Statutes,
and anended to read:
11. 953 3566643 Public Counsel; enpl oyees; receipt of
pl eadi ngs. --The Legislative Auditing Conmmittee may authorize

the Public Counsel to enploy clerical and technical assistants
whose qualifications, duties, and responsibilities the
committee shall fromtine to tinme prescribe. The comittee may
fromtine to tine authorize retention of the services of

addi tional attorneys, actuaries, econom sts,or experts to the

extent that the best interests of the people of the state wll

be better served thereby, including the retention of expert

W t nesses and ot her technical personnel for participation in

contested proceedi ngs before the Public Service Conm ssion or
5
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Depart ment of Financial Services. The conm ssion or

departnent shall furnish the Public Counsel with copies of the
initial pleadings in all proceedings before the comm ssion or
departnent, and if the Public Counsel intervenes as a party in
any proceedi ng he or she shall be served with copies of al
subsequent pl eadi ngs, exhibits, and prepared testinony, if
used. Pleadings shall include, but are not limted to, al

rate filings for all notor vehicle insurance and residenti al

property insurance filed under chapter 627. Upon filing notice

of intervention, the Public Counsel shall serve all interested
parties with copies of such notice and all of his or her
subsequent pl eadi ngs and exhi bits.
Section 6. Paragraph (a) of subsection (3) of section
624.319, Florida Statutes, is anended to read:
624. 319 Exam nation and investigation reports. --
(3)(a) Examination reports, until filed, are
confidential and exenpt fromthe provisions of s. 119.07(1).
I nvestigation reports are confidential and exenpt fromthe
provisions of s. 119.07(1) until the investigation is
conpl eted or ceases to be active. However, the Public Counse

shal |l have access to the exam nation and investigation files

and reports pertaining to all notor vehicle and residenti al

property insurance at any tinme. The Public Counsel shal

wi thhold from public inspection any information so obtai ned

while the departnment's exanination or investigation is stil

in progress. For purposes of this subsection, an investigation

is active while it is being conducted by the departnent or
office with a reasonable, good faith belief that it could | ead
tothe filing of adm nistrative, civil, or crimna
proceedi ngs. An investigation does not cease to be active if
the departnent or office is proceeding with reasonable
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di spatch and has a good faith belief that action could be
initiated by the departnment or office or other adm nistrative
or | aw enforcenent agency. After an investigation is conpleted
or ceases to be active, portions of the investigation report
relating to the investigation remain confidential and exenpt
fromthe provisions of s. 119.07(1) if disclosure would:

1. Jeopardize the integrity of another active
i nvestigation;

2. lInpair the safety and financial soundness of the
licensee or affiliated party;

3. Reveal personal financial information

4. Reveal the identity of a confidential source;

5. Defanme or cause unwarranted danmage to the good nane
or reputation of an individual or jeopardize the safety of an
i ndi vi dual ; or

6. Reveal investigative techniques or procedures.

Section 7. Paragraph (b) of subsection (1) of section
112. 3145, Florida Statutes, is anended to read:

112. 3145 Disclosure of financial interests and clients
represent ed before agencies. --

(1) For purposes of this section, unless the context
otherwi se requires, the term

(b) "Specified state enpl oyee" neans:

1. Public counsel created by chapter 11 356, an
assi stant state attorney, an assistant public defender, a
full-tine state enpl oyee who serves as counsel or assistant
counsel to any state agency, the Deputy Chief Judge of
Conpensation Cainms, a judge of conpensation clains, an
adm nistrative |law judge, or a hearing officer

2. Any person enployed in the office of the Governor
or in the office of any nenber of the Cabinet if that person

7
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is exenpt fromthe Career Service System except persons
enployed in clerical, secretarial, or simlar positions.

3. Each appointed secretary, assistant secretary,
deputy secretary, executive director, assistant executive
director, or deputy executive director of each state
departnent, conm ssion, board, or council; unless otherw se
provided, the division director, assistant division director,
deputy director, bureau chief, and assistant bureau chief of
any state departnent or division; or any person having the
power nornally conferred upon such persons, by whatever title.

4. The superintendent or institute director of a state
nmental health institute established for training and research
in the nental health field or the warden or director of any
maj or state institution or facility established for
corrections, training, treatnent, or rehabilitation

5. Busi ness managers, purchasing agents having the
power to nmake any purchase exceedi ng the threshol d anpunt
provided for in s. 287.017 for CATEGORY ONE, finance and
accounting directors, personnel officers, or grants
coordinators for any state agency.

6. Any person, other than a |egislative assistant
exenpted by the presiding officer of the house by which the
| egislative assistant is enployed, who is enployed in the
| egi sl ative branch of governnent, except persons enployed in
mai nt enance, clerical, secretarial, or simlar positions.

7. Each enpl oyee of the Conmi ssion on Ethics.

Section 8. Subsection (1) of section 408.40, Florida
Statutes, is anended to read:

408. 40 Public Counsel. --

(1) Notwi thstandi ng any other provisions of this
chapter, the Public Counsel shall represent the public in any

8
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1| proceedi ng before the agency or its advisory panels in any
2| adm ni strative hearing conducted pursuant to chapter 120 or
3| before any other state and federal agencies and courts in any
4| issue before the agency, any court, or any agency. Wth
5] respect to any such proceeding, the Public Counsel is subject
6| to the provisions of and may use the powers granted to him or
7| her by ss. 11.95-11. 954 s5—350-061-350-0614.
8 Section 9. This act shall take effect July 1, 2004.
9
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