Florida Senate - 2004 SB 2866
By Senators Gell er and Canpbel

31-1192A-04

1 A bill to be entitled

2 An act relating to insurance; anending s.

3 501. 212, F.S.; deleting an exclusion from

4 application of deceptive and unfair trade

5 practices provisions pertaining to the

6 Departnent of Financial Services or the Ofice
7 of Insurance Regul ation; creating s. 624. 156,
8 F.S.; providing that certain consuner

9 protection laws apply to the business of

10 i nsurance; anending s. 627.041, F.S.; revising
11 definitions; anending s. 627.314, F.S.

12 revising certain authorized actions nmultiple
13 i nsurers nmay engage in together; prohibiting
14 certain conduct on the part of insurers;

15 creating s. 627.0662, F.S.; providing a

16 definition; requiring each residential property
17 insurer to report certain infornmation to the
18 of fice; providing for determnination of whether
19 excessive profit has been realized; requiring
20 return of excessive anounts; creating s.
21 627.41491, F.S.; requiring the office to
22 provide policy holders with a full disclosure
23 of certain rate conparison information each
24 year; creating s. 627.41494, F.S.; providing
25 for consuner participation in review of
26 i nsurance rate changes; providing for public
27 i nspection; providing for adoption of rules by
28 the office; creating s. 627.747, F.S.
29 requiring notor vehicle insurers to offer good
30 driver discount plans for a discounted prem um
31 anending s. 627.062, F.S.; providing for the
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1 director of the office to establish rates

2 before they take effect; providing procedures

3 for such filings; deleting a provision

4 excepting notor vehicle insurance fromthe

5 provisions of s. 627.062, F.S.; deleting an

6 arbitration provision; requiring certain

7 underwiting rules to be filed; anending s.

8 627.0628, F.S.; linmting authority of insurers

9 to use findings of the Florida Comi ssion on

10 Hurri cane Loss Projection Methodology in a rate

11 filing under s. 627.062, F.S.; providing that

12 such findings are not adm ssible and rel evant

13 in consideration of a rate filing unless the

14 of fice has access to all factors and

15 assunptions used in devel oping the standards or

16 nodel s found by the comrission to be reliable

17 or accurate; providing an effective date.

18

19| Be It Enacted by the Legislature of the State of Florida:
20
21 Section 1. Subsection (4) of section 501.212, Florida
22| Statutes, is anended to read:
23 501.212 Application.--This part does not apply to:
24 (4) Anyperson—ofr—activity reguated—under—taws
25 . L I . ol . I
26 e F Lot ey . ol .
27 | Commi-ssi-on—or Banks and savi ngs and | oan associ ati ons
28 | regulated by the O fice of Financial Regulation of the
29 | Financi al Services Conmi ssion or banks or savings and | oan
30 | associations regul ated by federal agencies.
31
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Section 2. Section 624.156, Florida Statutes, is

created to read
624.156 Applicability of consuner protection laws to

t he busi ness of insurance.--

(1) Notwithstandi ng any provision of lawto the

contrary, the business of insurance shall be subject to the

laws of this state applicable to any other business,

including, but not limted to, the Florida Cvil Ri ghts Act of
1992 set forth in part | of chapter 760, the Florida Antitrust
Act of 1980 set forth in chapter 542, the Florida Deceptive
and Unfair Trade Practices Act set forth in part Il of chapter

501, and the consuner protection provisions contained in

chapter 540. The protections afforded consuners by chapters

501, 540, 542, and 760 shall apply to insurance consuners.

(2) This section does not prohibit:

(a) Any agreenent to collect, conpile, and di ssem nate

hi storical data on paid clainms or reserves for reported

cl ai ns, provided such data are contenporaneously transnitted

to the Ofice of Insurance Regul ati on and nade avail able for

public inspection.

(b) Participation in any joint arrangenent established

by law or the Ofice of |Insurance Regul ation to assure

availability of insurance.

(c) Any agent or broker, representing one or nore

insurers, fromobtaining fromany insurer such agent or broker

represents information relative to the premiumfor any policy

or risk to be underwitten by that insurer

(d) Any agent or broker fromdisclosing to an insurer

the agent or broker represents any quoted rate or charge

of fered by another insurer represented by that agent or broker

3
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1| for the purpose of negotiating a |lower rate, charge, or term

2| fromthe insurer to whomthe disclosure is made.

3 (e) Any agents, brokers, or insurers fromusing, or

4 | participating with nmultiple insurers or reinsurers for

5] underwiting, a single risk or group of risks.

6 Section 3. Subsections (3) and (4) of section 627. 041,

7| Florida Statutes, are anended to read

8 627.041 Definitions.--As used in this part:

9 (3) "Rating organization" neans every person, other
10 | than an authorized i nsurer, whether |ocated within or outside
11| this state, who has as his or her object or purpose the
12 | collecting, conpiling, and disseminating historical data on
13| paid clains or reserves for reported clai ns making—of—rates-
14 | rating—ptans—or—rating—systens. Two or nore aut horized
15| insurers that act in concert for the purpose of collecting,
16 | conpiling, and dissemnating historical data on paid clains or
17 | reserves for reported cl ai ns mekingrates—+ating—prans—or
18 | rating—systens, and that do not operate within the specific
19 | aut hori zations contained in ss. 627.311, 627.314(2), (#~and
20| 627. 351, shall be deened to be a rating organi zation. No
21| single insurer shall be deened to be a rating organi zation
22 (4) "Advisory organization" neans every group
23 | associ ation, or other organization of insurers, whether
24 | located within or outside this state, which prepares policy
25 | forns er—rakes—underwitng—+ures—inetdent—to—but—not
26 | retud I " F ’ . I ’ .

27 hied " w Lot o w

28 . . . I o I

29 et ealinf . L I . o ’
30 | disses ched_t kihe Loy

31
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Section 4. Section 627.314, Florida Statutes, is
amended to read:

627.314 Concerted action by two or nore insurers.--

(1) Subject to and in conpliance with the provisions
of this part authorizing insurers to be nenbers or subscribers
of rating or advisory organizations or to engage in joint
underwiting or joint reinsurance, two or nore insurers nay
act in concert with each other and with others with respect to
any matters pertaining to:

(a) Collecting, conpiling, and disseninating

hi storical data on paid clainms or reserve for reported clains
Fhe—waking—of—r+ates—or—ratingsSystems—except—For—private
passenger—attorpbi-e—insurance—+ates

(b) The preparation or nmaking of insurance policy or
bond forns, urRderwiting—rutes-surveys, inspections, and
i nvestigations; or

o hetf o . A

I g . L ;
(c) td)y The carrying on of research

(2) Wth respect to any matters pertaining to the
maki ng of rates or rating systens; the preparation or naking
of insurance policy or bond fornms, underwiting rul es,
surveys, inspections, and investigations; the furnishing of
| oss or expense statistics or other information and data; or
the carrying on of research, two or nore authorized insurers
havi ng a commbn ownership or operating in the state under
common nmanagenment or control are hereby authorized to act in
concert between or anong thensel ves the sanme as if they
constituted a single insurer. To the extent that such matters
relate to cosurety bonds, two or nore authorized insurers
executing such bonds are hereby authorized to act in concert

5
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1| between or anong thensel ves the sane as if they constituted a
2| single insurer

3 (3)(a) Menbers and subscribers of rating or advisory
4 | organi zati ons may use the rates—tatingSsystems—underwiting
5| +utess—o+ policy or bond forns of such organizations, either
6 | consistently or intermttently:—but—except—as—provided—in

7 .

8

9

10

11

12

13

14

15

16

17

18

19

20 (b) ) This subsection does not apply as to workers

21 | conpensation and enployer's liability insurances.

22 t4—Lieensed—+atingorganitzati-ons—and—authorized

23 | iasurers—are—atthoetrtzetd—to—exchange—informati-on—and—experience
oal et . . . L . " I I
25 I I T et "

26 | and—the—appHeation—of—+ating—systens—

27 (4) £5) Upon conpliance with the provisions of this

28 | part applicable thereto, any rating organi zation or advisory
29 | organi zati on, and any group, association, or other

30 | organi zation of authorized insurers which engages in joint

31| underwiting or joint reinsurance through such organi zati on or

6
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPRER O

Florida Senate - 2004 SB 2866
31-1192A-04

t
by standi ng agreenent anong the nenbers thereof, may conduct
operations in this state. As respects insurance risks or
operations in this state, no insurer shall be a nenber or
subscri ber of any such organi zation, group, or association
that has not conplied with the provisions of this part
applicable to it.

(5) £6) Notwi t hstandi ng any other provisions of this
part, insurers shall not participate directly or indirectly in
the deliberations or decisions of rating organi zati ons on
private passenger autonobile insurance. However, such rating
organi zations shall, upon request of individual insurers, be
required to furnish at reasonable cost the rate indications
resulting fromthe | oss and expense statistics gathered by
them |Individual insurers may nodify the indications to
reflect their individual experience in determning their own
rates. Such rates shall be filed with the office for public
i nspecti on whenever requested and shall be available for
publ i c announcenent only by the press, office, or insurer

Section 5. Section 627.0662, Florida Statutes, is
created to read
627. 0662 Excessive profits for residential property

i nsurance prohibited.--

(1) Personal lines or commercial residential property

i nsurance policy neans a policy including, but not limted to,

any honeowner's, nobile honeowner's, farmowner's, condoni ni um

associ ati on, condoniniumunit owner's apartnent building, or

other policy covering a residential structure or its contents.

(2) Each residential property insurer shall file with

the Ofice of Insurance Regulation, prior to July 1 of each

year on forns adopted by the Financial Services Conmi ssion

the following data for residential property insurance business
7
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in this state. The data nust include both voluntary and j oi nt

underwiting associati on busi ness, as foll ows:

(a) Cal endar-year earned pren um

(b) Accident-year incurred | osses and | oss adj ust nent

expenses.
(c) The administrative and selling expenses incurred

in this state or allocated to this state for the cal endar

year.
(d) Policyhol der dividends incurred during the

appl i cabl e cal endar year

(3)(a) Excessive profit has been realized if there has

been an underwiting gain for the 3 nobst recent

cal endar-acci dent years conbined which is greater than the

anticipated underwiting profit plus 5 percent of earned

prem uns for those cal endar-acci dent years.

(b) As used in this subsection with respect to any

3-year period, the term"anticipated underwiting profit"

neans the sum of the dollar anpbunts obtai ned by nultiplying,

for each rate filing of the insurer group in effect during

such period, the earned preniuns applicable to such rate

filing during such period by the percentage factor included in

such rate filing for profit and contingencies, such percentage

factor having been deternined with due recognition to

i nvestnent incone fromfunds generated by business in this

state. Separate cal cul ati ons need not be nade for consecutive

rate filings containing the same percentage factor for profits

and conti ngenci es.

(4) Each property insurer shall also file a schedul e

of residential property insurance loss in this state and | oss

adj ust nrent experience for each of the 3 npbst recent accident

years. The incurred | osses and | oss adjustnent expenses shal
8
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1| be valued as of March 31 of the year followi ng the close of

2 | the accident year, developed to an ultimate basis, and at nine

3] 12-nonth intervals thereafter, each developed to an ultimte

4| basis, to the extent that a total of three evaluations is

5| provided for each accident year. The first year to be so

6 | reported shall be accident year 2005, such that the reporting

7| of 3 accident years will not take place until accident years

8 | 2006 and 2007 have becone avail abl e.

9 (5) Each insurer group's underwriting gain or |loss for
10 | each cal endar-acci dent year shall be conputed as follows: the
11| sum of the accident-year incurred | osses and | oss adj ust nent
12 | expenses as of March 31 of the follow ng year, devel oped to an
13| ultinmate basis, plus the adninistrative and selling expenses
14 | incurred in the cal endar year, plus policyhol der dividends
15| applicable to the cal endar year, shall be subtracted fromthe
16 | cal endar-year earned premiumto determ ne the underwiting
17 | gain or |oss.

18 (6) For the 3 nobst recent cal endar-accident years, the
19 | underwiting gain or loss shall be conpared to the antici pated
20 | underwriting profit.
21 (7) |If the residential property insurer has realized
22 | an excessive profit, the office shall order a return of the
23 | excessive amounts to policyholders after affording the insurer
24 | an opportunity for hearing and otherwi se conplying with the
25| requirenents of chapter 120. Such excessive anobunts shall be
26 | refunded to policyholders in all instances unless the insurer
27 | affirmatively denonstrates to the office that the refund of
28 | the excessive anpunts will render the insurer or a nenber of
29 | the insurer group financially inpaired or will render it
30 | insol vent.
31

9
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(8) The excessive anpbunt shall be refunded to

policyholders on a pro rata basis inrelation to the fina

conpil ati on year earned premuns to the voluntary residential

property insurance policyholders of record of the insurer

group on Decenber 31 of the final conpilation year

(9) Any return of excessive profits to policyhol ders

under this section shall be provided in the formof a cash

refund or a credit towards the future purchase of insurance.

(10)(a) Cash refunds to policyhol ders may be rounded

to the nearest doll ar.

(b) Data in required reports to the office may be

rounded to the nearest doll ar.

(c) Rounding, if elected by the insurer group, shal

be applied consistently.

(11)(a) Refunds to policyholders shall be conpleted as

foll ows:
1. If the insurer elects to make a cash refund, the

refund shall be conpleted within 60 days after entry of a

final order determ ning that excessive profits have been

reali zed; or

2. If the insurer elects to make refunds in the form

of a credit to renewal policies, such credits shall be applied

to policy renewal premiumnotices which are forwarded to

i nsureds nore than 60 cal endar days after entry of a fina

order determning that excessive profits have been reali zed.

If an insurer has made this election but an insured thereafter

cancels his or her policy or otherwise allow the policy to

ternminate, the insurer group shall nmake a cash refund not

| ater than 60 days after term nation of such coverage.

10
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1 (b) Upon conpletion of the renewal credits or refund

2 | paynents, the insurer shall immediately certify to the office
3| that the refunds have been nade.

4 (12) Any refund or renewal credit nade pursuant to

5] this section shall be treated as a policyhol der dividend

6| applicable to the year in which it is incurred, for purposes
7| of reporting under this section for subsequent years.

8 Section 6. Section 627.41491, Florida Statutes, is

9| created to read

10 627.41491 Full disclosure of insurance

11 | information.--The Ofice of |nsurance Regul ation shall provide
12 | notor vehicle policyholders with a conparison on the rate in
13 | effect for each notor vehicle insurer in this state. The

14 | office shall also provide residential property policyhol ders
15| with a conparison on the rate in effect for each residential
16 | property insurer in this state. Such rate conparison charts
17 | shall be nade available to the public through the Internet and
18 | other commonly used neans of distribution no later than July 1
19 | of each year.

20 Section 7. Section 627.41494, Florida Statutes, is

21| created to read

22 627. 41494 Consuner participation in rate review. --

23 (1) Upon the filing of a proposed rate change by an

24 | insurer under s. 627.062 or s. 627.0651, which filing would
25| result in an average statew de increase of 10 percent or nore,
26 | pursuant to standards deternined by the office, the insurer
27 | shall mmil notice of such filing to each of its policyhol ders
28 | or nenbers.

29 (2) The rate filing shall be available for public

30| inspection. If the rate filing results in a statew de average
31| increase of 10 percent or nore and any policyhol der or nenber

11
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1| requests the director of the Ofice of Insurance Regulation to
2| hold a hearing within 30 days after the nmailing of such

3| notification pursuant to subsection (1), the director shal

4] hold a hearing within 30 days after such request. Any consuner
5| advocacy group or the Public Counsel under chapter 350 nmay

6| participate in such hearing, and the office shall adopt rules
7 | governi ng such participation

8 (3) For purposes of this section, the term "consuner

9 | advocacy group" nmeans an organi zation with a nenbership of at
10| least 1,000 individuals, the purpose of which is to represent
11 ) the best interests of the public in matters relating, but not
12| linmted, to insurance rate filings before the Ofice of

13 | I nsurance Regul ati on. The consuner advocacy group nhay:

14 (a) Appear in any proceeding or action before the

15| departnent or office or appear in any proceedi ng before the
16 | Division of Administrative Hearings relating to rate filings
17 | under the jurisdiction of the office.

18 (b) Have access to and use of all files, records, and
19 | data of the office relating to rate filings.

20 (c) Exanine rate and formfilings subnitted to the

21| office

22 (d) Recommend to the office any position deened by the
23| group to be in the best interest of the public in matters

24 | relating to rate filings.

25 Section 8. Section 627.747, Florida Statutes, is

26 | created to read:

27 627. 747 Good driver discount plan.--

28 (1) Any rate, rating schedule, or rating nmanual for

29 | the liability, personal injury protection, and collision

30 | coverages of a nmotor vehicle insurance policy filed with the
31| office nust provide for an appropriate reduction in prem um

12
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charges as to such coverages based on the following factors in

decreasi ng order of inportance:

(a) The insured's driving safety record.

(b) The nunber of niles he or she drives annually.

(c) The nunber of years of driving experience the

i nsured has had.

(d) Oher factors that the office adopts by rule and

that have a substantial relationship to the risk of loss. The

rules shall set forth the respective weight to be given each

factor in determ ning autonobile rates and prem uns.

Not wi t hst andi ng any other |law, the use of any criterion

wi t hout approval constitutes unfair discrimnnation.

(2) Each person who neets the criteria in subsection

(1) shall be qualified to purchase a good driver discount

policy fromthe insurer of his or her choice. An insurer nay

not refuse to offer and sell a good driver discount policy to

any person who neets the standards of this section

(3) Any discount of 10 percent or |ess used by an

insurer is presuned appropriate unless credible data

denonstrate ot herw se.
Section 9. Section 627.062, Florida Statutes, is
anmended to read:

627.062 Rate standards; prior rate approval. --

(1) The rates for all classes of insurance to which
the provisions of this part are applicable shall be set by the

director of the Ofice of Insurance Regul ati on and may not be

excessive, inadequate, or unfairly discrimnatory.

(2) As to all such classes of insurance:

(a) Insurers or rating organizations shall apply for
estabH-sh—ant—udse rates, rating schedules, or rating nmanual s
to allow the insurer a reasonable rate of return on such

13
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cl asses of insurance witten in this state. A copy of rates,
rati ng schedules, rating nmanuals, prenmiumcredits or discount
schedul es, and surcharge schedul es, and changes thereto, nust
shatt+ be filed with the Ofice of Insurance Regul ati on under
one—of—theftoHowngprocedures:-

+—+H—thetHHngt+s—made at | east 90 days before the
proposed effective date.and The filing may +s not be
i mpl erent ed during the eff+ee~s revi ew ef—the—+++Hng and any

proceedi ng and judicial review ;—thea—suweh—FHtHng—shatt—be
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(b) Wthin a reasonable tine after Upen receiving a

rate filing, the Ofice of Insurance Regul ati on shall review

the rate filing and establish a rate or rate schedule that te
determne—+f—a—rate i s not excessive, inadequate, or unfairly
discrimnatory. |In naking that determination, the office

shall, in accordance with generally accepted and reasonabl e
actuarial techniques, consider the follow ng factors:

1. Past and prospective | oss experience within and
wi thout this state.

2. Past and prospective expenses.

3. The degree of conpetition anong insurers for the
risk insured

4. |Investnent incone reasonably expected by the
i nsurer, consistent with the insurer's investnent practices,
frominvestable premiuns anticipated in the filing, plus any
ot her expected inconme fromcurrently invested assets
representing the anount expected on unearned prem um reserves
and | oss reserves. The office eomsstoen may adopt rul es
utilizing reasonabl e techni ques of actuarial science and
econom cs to specify the manner in which insurers shal
calculate investnent inconme attributable to such classes of
insurance witten in this state and the manner in which such
i nvestment inconme shall be used in the cal cul ation of
i nsurance rates. Such manner shall contenpl ate all owances for
an underwriting profit factor and full consideration of
i nvestnent incone which produce a reasonable rate of return
however, investnent incone frominvested surplus shall not be
consi der ed.

5. The reasonabl eness of the judgnent reflected in the
filing.

15
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6. Dividends, savings, or unabsorbed prem um deposits
all oned or returned to Florida policyholders, nenbers, or
subscri bers.

7. The adequacy of |oss reserves.

8. The cost of reinsurance.

9. Trend factors, including trends in actual |osses
per insured unit for the insurer nmaking the filing.

10. Conflagration and catastrophe hazards, if
appl i cabl e.

11. A reasonable margin for underwiting profit and
conti ngenci es.

12. The cost of nedical services, if applicable.

13. Oher relevant factors which inpact upon the
frequency or severity of clainms or upon expenses.

(c) In the case of fire insurance rates, consideration
shall be given to the availability of water supplies and the
experience of the fire insurance business during a period of
not | ess than the nobst recent 5-year period for which such
experience is avail able.

(d) If conflagration or catastrophe hazards are given
consideration by an insurer in its rates or rating plan
i ncl udi ng surcharges and di scounts, the insurer shal
establish a reserve for that portion of the preniumallocated
to such hazard and shall maintain the premumin a catastrophe
reserve. Any renoval of such prenmiuns fromthe reserve for
pur poses ot her than paying clains associated with a
cat astrophe or purchasing reinsurance for catastrophes shal
be subject to approval of the office. Any ceding conmi ssion
received by an insurer purchasing reinsurance for catastrophes
shal |l be placed in the catastrophe reserve.

16
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(e) After consideration of the rate factors provided
i n paragraphs (b), (c), and (d), the Ofice of |nsurance

Regul ati on shall set an appropriate rate that is not a—rate
may—be—ftound—by—the—-off+ece—to—be excessive, inadequate, or

unfairly discrinmnatory based upon the foll owi ng standards:

1. Rates shall be deened excessive if they are likely
to produce a profit fromFlorida business that is unreasonably
high inrelation to the risk involved in the class of business
or if expenses are unreasonably high in relation to services
render ed.

2. Rates shall be deened excessive if, anobng other
things, the rate structure established by a stock insurance
conpany provi des for repl eni shnent of surpluses from preni uns,
when the replenishnent is attributable to investnent | osses.

3. Rates shall be deened i nadequate if they are
clearly insufficient, together with the investnment incone
attributable to them to sustain projected | osses and expenses
in the class of business to which they apply.

4. A rating plan, including discounts, credits, or
surcharges, shall be deened unfairly discrimnatory if it
fails to clearly and equitably reflect consideration of the
policyholder's participation in a risk nmanagenent program
adopted pursuant to s. 627.0625.

5. Arate shall be deened i nadequate as to the prem um
charged to a risk or group of risks if discounts or credits
are all owed which exceed a reasonable reflection of expense
savi ngs and reasonably expected | oss experience fromthe risk
or group of risks.

6. Arate shall be deened unfairly discrimnatory as
to arisk or group of risks if the application of prem um
di scounts, credits, or surcharges anpong such risks does not

17
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bear a reasonable relationship to the expected | oss and
expense experience anong the various ri sks.

(f) Inreviewing arate filing, the office may require
the insurer to provide at the insurer's expense al
i nformati on necessary to evaluate the condition of the conpany
and the reasonabl eness of the filing according to the criteria
enunmerated in this section

(g) The office may at any tine review a rate, rating
schedul e, rating manual, or rate change; the pertinent records
of the insurer; and market conditions. |If the office finds on
a prelimnary basis that a rate may be excessive, inadequate,
or unfairly discrinmnatory, the office shall initiate
proceedi ngs to establish a new disappreve—the rate and shal
so notify the insurer. However, the office may not di sapprove
as excessive any rate that it has established fer—whieh—+t—has

period of 1 year after the effective date of the filing unless
the office finds that a material misrepresentation or materi al
error was nmade by the insurer or was contained in the filing.
Upon being so notified, the insurer or rating organization
shall, within 60 days, file with the office all information
which, in the belief of the insurer or organi zation, proves

t he reasonabl eness, adequacy, and fairness of the rate or rate
change. The office shall establish an appropriate rate within
a reasonable tinme after receiving an irsste—anetiee—of—intent

the insurer's initial response. |n such instances and in any
adm ni strative proceeding relating to the legality of any the
rate, the insurer or rating organization shall carry the
burden of proof by a preponderance of the evidence to show

18
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11
that the rate is not excessive, inadequate, or unfairly

discrimnatory. AfFer—the—eoffHiecenotifies—aninsurer—that—a

(h) After setting a newrate or rate schedul e trn—the

I e i I I .
excessive—inatdeguate—or—unfary—di-serimnatoery, the office
shal |l issue an order ef—disapproval specifying the that—a new
rate or rate schedul e and whi-eh—+espends—to the findings of

the of fi ce be—+itedby—the—i+nsurer. The order constitutes
final agency action for purposes of chapter 120. Fhe—office

(i) Except as otherwi se specifically provided in this
chapter, the office may shalt not prohibit any insurer
19
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i ncludi ng any residual market plan or joint underwiting
associ ation, from paying acquisition costs based on the ful
anmount of premium as defined in s. 627.403, applicable to any

policy, or prohibit any such insurer fromincluding the ful
anmount of acquisition costs in a rate filing.

Fhe—provisions—oef This subsection does shatt not apply to

wor kers' conpensation and enployer's liability insurance and
to—rotor—vehi-ele—insurance.

(3)(a) For individual risks that are not rated in
accordance with the insurer's rates, rating schedules, rating
manual s, and underwiting rules filed with the office and
whi ch have been subnitted to the insurer for individua
rating, the insurer nust nmintain docunentation on each risk
subject to individual risk rating. The docunentation nust
identify the nanmed insured and specify the characteristics and
classification of the risk supporting the reason for the risk
being individually risk rated, including any nodifications to
exi sting approved forns to be used on the risk. The insurer
nmust maintain these records for a period of at |east 5 years
after the effective date of the policy.

(b) Individual risk rates and nodifications to
exi sting approved fornms are not subject to this part or part
Il, except for paragraph (a) and ss. 627.402, 627. 403,

627. 4035, 627.404, 627.405, 627.406, 627.407, 627.4085,

627. 409, 627.4132, 627.4133, 627.415, 627.416, 627.417,

627. 419, 627.425, 627.426, 627.4265, 627.427, and 627.428, but
are subject to all other applicable provisions of this code
and rul es adopted thereunder.

(c) This subsection does not apply to private
passenger notor vehicle insurance.

20
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(4) The establishnent of any rate, rating

classification, rating plan or schedule, or variation thereof
in violation of part I X of chapter 626 is also in violation of
this section.

(5) Wth respect to arate filing involving coverage
of the type for which the insurer is required to pay a
rei mbursenent premiumto the Florida Hurricane Catastrophe
Fund, the insurer may fully recoup in its property insurance
prem uns any rei nbursenent premuns paid to the Florida
Hurri cane Catastrophe Fund, together with reasonabl e costs of
ot her reinsurance, but nmay not recoup reinsurance costs that
dupl i cate coverage provided by the Florida Hurricane
Cat astr ophe Fund.
(6)(a) Underwiting rules not contained in rating

manual s shall be filed for private passenger autonobile

i nsurance and honeowners' i nsurance.

(b) The submission of rates, rating schedul es, or

rating manuals to the Ofice of |Insurance Regulation by a

licensed rating organi zati on of which an insurer is a nenber

or subscriber is sufficient conpliance with this subsection

for such insurer to the extent that the i nsurer uses these

rates, rating schedules, and rating manuals. Al such filed

information shall be available for public inspection at the

of fice during usual business hours.

21
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(7)(a) The provisions of this subsection apply only

N
~

wWith respect to rates for nedical mal practice insurance and

N
(00]

shall control to the extent of any conflict with other

N
©

provi sions of this section.

W
o

(b) Any portion of a judgnent entered or settlenent

w
=

paid as a result of a statutory or common-law bad faith action
22
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and any portion of a judgnent entered which awards punitive
danmages agai nst an insurer nmay not be included in the
insurer's rate base, and shall not be used to justify a rate
or rate change. Any conmon-law bad faith action identified as
such, any portion of a settlenment entered as a result of a
statutory or comon-|law action, or any portion of a settlenent
wherein an insurer agrees to pay specific punitive danmages nay
not be used to justify a rate or rate change. The portion of
the taxabl e costs and attorney's fees which is identified as
being related to the bad faith and punitive danmages in these
judgnents and settlenents may not be included in the insurer's
rate base and nmay not be utilized to justify a rate or rate
change.

(c) Upon reviewing a rate filing and deternining
whether the rate is excessive, inadequate, or unfairly
discrimnatory, the office shall consider, in accordance with
general |y accepted and reasonabl e actuarial techni ques, past
and present prospective | oss experience, either using |oss
experience solely for this state or giving greater credibility
to this state's | oss data after applying actuarially sound
net hods of assigning credibility to such data.

(d) Rates shall be deened excessive if, anpbng other
standards established by this section, the rate structure
provi des for repl eni shnent of reserves or surpluses from
prem uns when the replenishnent is attributable to investnent
| osses.

(e) The insurer nmust apply a discount or surcharge
based on the health care provider's |oss experience or shal
establish an alternative nethod giving due consideration to
the provider's | oss experience. The insurer nmust include in
the filing a copy of the surcharge or discount schedule or a
23
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i
description of the alternative nethod used, and nust provide a
copy of such schedul e or description, as approved by the
office, to policyholders at the tinme of renewal and to
prospective policyholders at the tine of application for

cover age.

(f) Each nedical nmalpractice insurer nust make a rate
filing under this section, sworn to by at |east two executive
officers of the insurer, at |east once each cal endar year

(8)(a)l. No later than 60 days after the effective
date of nedical nalpractice |egislation enacted during the
2003 Special Session D of the Florida Legislature, the office
shal|l cal culate a presuned factor that reflects the inpact

that the changes contained in such legislation will have on
rates for nedical nmalpractice insurance and shall issue a
notice informng all insurers witing nedical mal practice

coverage of such presuned factor. In determning the presuned
factor, the office shall use generally accepted actuari al
t echni ques and standards provided in this section in
determ ning the expected inpact on | osses, expenses, and
i nvestment income of the insurer. To the extent that the
operation of a provision of nedical malpractice |egislation
enacted during the 2003 Special Session D of the Florida
Legislature is stayed pending a constitutional challenge, the
i mpact of that provision shall not be included in the
cal cul ation of a presuned factor under this subparagraph

2. No later than 60 days after the office issues its
notice of the presuned rate change factor under subparagraph
1., each insurer witing nedical nal practice coverage in this
state shall submit to the office a rate filing for nedica
mal practice i nsurance, which will take effect no later than
January 1, 2004, and apply retroactively to policies issued or

24

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

Florida Senate - 2004 SB 2866
31-1192A-04

t
renewed on or after the effective date of nedical mal practice
| egi sl ation enacted during the 2003 Special Session D of the
Fl orida Legislature. Except as authorized under paragraph (b),
the filing shall reflect an overall rate reduction at |east as
great as the presuned factor determ ned under subparagraph 1
Wth respect to policies issued on or after the effective date
of such legislation and prior to the effective date of the
rate filing required by this subsection, the office shal
order the insurer to make a refund of the anount that was
charged in excess of the rate that is approved.

(b) Any insurer or rating organization that contends
that the rate provided for in paragraph (a) is excessive,
i nadequate, or unfairly discrimnatory shall separately state
inits filing the rate it contends is appropriate and shal
state with specificity the factors or data that it contends
shoul d be considered in order to produce such appropriate
rate. The insurer or rating organization shall be permtted to
use all of the generally accepted actuarial techniques
provided in this section in making any filing pursuant to this
subsection. The office shall review each such exception and
approve or disapprove it prior to use. It shall be the
insurer's burden to actuarially justify any deviations from
the rates required to be filed under paragraph (a). The
insurer naking a filing under this paragraph shall include in
the filing the expected inpact of nedical malpractice
| egi sl ation enacted during the 2003 Special Session D of the
Fl orida Legislature on | osses, expenses, and rates.

(c) If any provision of nedical nal practice
| egi sl ation enacted during the 2003 Special Session D of the
Florida Legislature is held invalid by a court of conpetent
jurisdiction, the office shall pernit an adjustnment of al
25
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1| nmedical nmalpractice rates filed under this section to reflect
2| the inpact of such holding on such rates so as to ensure that
3| the rates are not excessive, inadequate, or unfairly

4 | discrimnatory.

5 (d) Rates approved on or before July 1, 2003, for

6 | medi cal mal practice insurance shall remain in effect until the
7| effective date of a newrate filing approved under this

8 | subsecti on.

9 (e) The calculation and notice by the office of the

10 | presuned factor pursuant to paragraph (a) is not an order or
11| rule that is subject to chapter 120. If the office enters into
12 | a contract with an i ndependent consultant to assist the office
13 ] in calculating the presuned factor, such contract shall not be
14 | subject to the conpetitive solicitation requirenments of s.

15| 287. 057.

16 Section 10. Section 627.0628, Florida Statutes, is

17 | anended to read:

18 627. 0628 Florida Conmi ssion on Hurricane Loss

19 | Proj ection Methodol ogy. --

20 (1) LEG SLATI VE FI NDI NGS AND | NTENT. - -

21 (a) Reliable projections of hurricane | osses are

22 | necessary in order to assure that rates for residential

23 | property insurance neet the statutory requirenent that rates
24 | be neither excessive nor inadequate. The ability to

25 | accurately project hurricane | osses has been enhanced greatly
26 | in recent years through the use of conputer nodeling. It is
27 | the public policy of this state to encourage the use of the

28 | nost sophisticated actuarial nethods to assure that consuners
29 | are charged lawful rates for residential property insurance

30 | coverage.

31
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1 (b) The Legislature recognizes the need for expert

2 | evaluation of conputer nodels and other recently devel oped or
3| inproved actuarial nethodol ogies for projecting hurricane

4] losses, in order to resolve conflicts anbng actuari al

5| professionals, and in order to provide both i medi ate and

6 | continuing inmprovenent in the sophistication of actuari al

7 | methods used to set rates charged to consuners.

8 (c) It is the intent of the Legislature to create the
9| Florida Commr ssion on Hurricane Loss Projection Mthodol ogy as
10 | a panel of experts to provide the nost actuarially

11 | sophisticated guidelines and standards for projection of

12 | hurricane | osses possible, given the current state of

13 | actuarial science. It is the further intent of the

14 | Legi slature that such standards and gui deli nes nmust be used by
15| the State Board of Adninistration in devel oping rei nbursenent
16 | premiumrates for the Florida Hurricane Catastrophe Fund, and,
17 | subject to paragraph (3)(c),may be used by insurers in rate

18 | filings under s. 627.062 unless the way in which such

19 | standards and gui delines were applied by the insurer was

20 | erroneous, as shown by a preponderance of the evidence.

21 (d) It is the intent of the Legislature that such

22 | standards and gui delines be enpl oyed as soon as possible, and
23 | that they be subject to continuing review thereafter

24 (2) COW SSI ON CREATED. - -

25 (a) There is created the Florida Comi ssion on

26 | Hurricane Loss Projection Methodol ogy, which is assigned to

27 | the State Board of Administration. For the purposes of this
28 | section, the term"com ssion" neans the Florida Conm ssion on
29 | Hurricane Loss Projection Methodol ogy. The conmi ssion shall be
30| adnministratively housed within the State Board of

31
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Adm ni stration, but it shall independently exercise the powers

and duties specified in this section.

(b) The commission shall consist of the follow ng 11
nmenber s:

1. The insurance consuner advocate.

2. The senior enployee of the State Board of
Adm ni stration responsible for operations of the Florida
Hurri cane Catastrophe Fund.

3. The Executive Director of the Citizens Property
| nsurance Corporation

4. The Director of the Division of Energency
Managenent of the Departnent of Community Affairs.

5. The actuary nenber of the Florida Hurricane
Cat astrophe Fund Advi sory Council .

6. Six nmenbers appoi nted by the Chief Financial
Oficer, as foll ows:

a. An enployee of the office who is an actuary
responsi ble for property insurance rate filings.

b. An actuary who is enployed full tinme by a property
and casualty insurer which was responsible for at least 1
percent of the aggregate statewide direct witten prem umfor
honeowner's insurance in the cal endar year preceding the
nenber's appointnent to the comn ssion

C. An expert in insurance finance who is a full tine
nmenber of the faculty of the State University System and who
has a background in actuarial science.

d. An expert in statistics who is a full tinme nenber
of the faculty of the State University System and who has a
background i n insurance.

e. An expert in conmputer systemdesign who is a ful
time nenber of the faculty of the State University System

28
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f. An expert in neteorology who is a full tinme nmenber

of the faculty of the State University System and who

speci alizes in hurricanes.

(c) Menbers designated under subparagraphs (b)1.-5.
shal | serve on the commission as long as they maintain the
respective offices designated in subparagraphs (b)1.-5.
Menbers appoi nted by the Chief Financial Oficer under
subpar agraph (b)6. shall serve on the comission until the end
of the termof office of the Chief Financial Oficer who
appoi nted them unless earlier renoved by the Chief Financial
Oficer for cause. Vacancies on the conmi ssion shall be
filled in the sane manner as the origi nal appointnent.

(d) The State Board of Admi nistration shall annually
appoi nt one of the nmenbers of the comm ssion to serve as
chair.

(e) Menbers of the conmi ssion shall serve without
conpensation, but shall be reinbursed for per diemand travel
expenses pursuant to s. 112.061

(f) The State Board of Administration shall, as a cost
of adm nistration of the Florida Hurricane Catastrophe Fund,
provide for travel, expenses, and staff support for the
conmi ssi on.

(g) There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any nenber
of the conmi ssion, any nenber of the State Board of
Adm ni stration, or any enpl oyee of the State Board of
Adm ni stration for any action taken in the performance of
their duties under this section. In addition, the conm ssion
may, in witing, waive any potential cause of action for
negl i gence of a consultant, contractor, or contract enployee
engaged to assist the conmi ssion
29
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1 (3) ADOPTI ON AND EFFECT OF STANDARDS AND GUI DELI NES. - -
2 (a) The commission shall consider any actuari al

3 | methods, principles, standards, nodels, or output ranges that
4 | have the potential for inproving the accuracy of or
5|reliability of the hurricane | oss projections used in

6| residential property insurance rate filings. The comr ssion
7] shall, fromtinme to tine, adopt findings as to the accuracy or
8|reliability of particular nethods, principles, standards,

9 | nodel s, or output ranges.

10 (b) In establishing reinbursenent premuns for the

11| Florida Hurricane Catastrophe Fund, the State Board of

12 | Adninistration nust, to the extent feasible, enploy actuari al
13 | net hods, principles, standards, nodels, or output ranges found
14 | by the commi ssion to be accurate or reliable.

15 (c) Wth respect to arate filing under s. 627.062, an
16 | insurer may enpl oy actuarial nethods, principles, standards,
17 | nodel s, or output ranges found by the conmi ssion to be

18 | accurate or reliable to determ ne hurricane |oss factors for
19| use in a rate filing under s. 627.062, which findings and
20| factors are admissible and relevant in consideration of a rate
21| filing by the office or in any arbitration or administrative
22 | or judicial review However, such findings and factors are not
23| adnissible and relevant in consideration of a rate filing
24 | unl ess the office has access to all factors and assunptions
25| that were used in devel oping the actuarial nethods,
26 | principles, standards, nodels, or output ranges found by the
27 | comm ssion to be accurate or reliable, and the office is not
28 | precluded fromdisclosing such information in a rate
29 | proceedi ng.
30
31
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1 (d) The commission shall adopt revisions to previously

2 | adopted actuarial nethods, principles, standards, nodels, or

3 | output ranges at |east annually.

4 Section 11. This act shall take effect COctober 1,

5| 2004.

6

7 EE IR I b S b b S S b I S b b S I b S b

8 SENATE SUWMMARY

9 Revi ses and creates a variety of provisions relating_tp
i nsurance, inc|uding provisions relatln? to applicability

10 of | aws regardln? déceptive and unfair frade practices
and consuner protection, excessive profit on residential

11 property insurance, rate roll backs for residential
property insurance and notor vehicle |nsurance, consuner

12 participation in rate review, ?ood driver discounts, and
rate roceedlnPs W th respect to hurricane |osses. (See

13 bill for details.)
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