Florida Senate - 2004 SB 2874

By Senator Bennett

21-1582- 04
1 A bill to be entitled
2 An act relating to financing public facilities;
3 providing a short title; providing |egislative
4 policy; defining terns; authorizing |oca
5 governnents, by ordinance, to inpose an inpact
6 fee as a condition of a devel oprment order
7 providing requirenents for the contents of the
8 ordi nance; providing restrictions on the
9 i mposition, any increase in the anobunt, and the
10 expendi ture of inpact fees; requiring that
11 certain credits be given against the payment of
12 i mpact fees; requiring the refund of inpact
13 fees that have been collected but not
14 encunbered within a reasonable tine peri od;
15 provi di ng accounting requirenents; providing
16 for administrative appeals; providing rights of
17 a devel oper who pays an inpact fee during the
18 pendency of an appeal; providing for voluntary
19 bi nding arbitration; providing rights of
20 property owners, devel opers, and gover nnent al
21 entities; providing that this act does not
22 repeal existing |aws or ordinances; providing
23 t hat existing ordinances nmust conply with the
24 act by a specified date; creating s. 201. 032,
25 F.S.; allowi ng county governing authorities, by
26 ordi nance, to levy a surtax on deeds and ot her
27 docunents taxed under s. 201.02, F.S.
28 establishing a maxi numrate of the surtax;
29 requiring the grantor to pay the surtax;
30 exenpting certain docunents fromthe surtax;
31 providing that the surtax nust be approved by
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ref erendum or adopted by extraordinary vote of
the governing authority; requiring the
governing authority to notify the Departnment of
Revenue of an inposition, term nation, or rate
change of the surtax; restricting the effective
dates for inposing a surtax or changing the tax
rate; requiring a ballot statenment and
providing a format; providing for the use of
surtax proceeds; requiring the Departnent of
Revenue to admi nister the surtax and providing
for administrative costs of the departnent;
exenpting the surtax froms. 201.15, F.S.
restricting uses of the surtax proceeds;
requiring a report to the Departnment of
Fi nanci al Services; restricting the inposition
or increase of an inpact fee if the governing
authority inposes the surtax; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Short title.--Sections 1 through 8 of this
act may be cited as the "Florida | npact Fee Act."

Section 2. Policy.--The Legislature finds that an

equi tabl e program for planning and financing public facilities

needed to serve new grow h and devel opnent is necessary in

order to pronpte and accommpdate orderly growh and

devel opnent and to protect the public health, safety, and

wel fare of the residents of this state. Therefore, it is the

intent of the Legislature that this act:
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(1) Ensure that adequate public facilities are

avail able to serve new growth and devel opnent.

(2) Pronote orderly growth and devel opnent by

codi fying the mni nrum standards required for the adoption of

an i npact fee ordinance by a | ocal governnent as provided for

in case | aw.

(3) Ensure that new growth and devel opnent is required

to pay no nore than its proportionate share of the cost of any

public facilities necessary to accommpdate a devel opnent

proj ect.
(4) Ensure that funds coll ected under an inpact fee

ordi nance are expended to provide a benefit for those who have

pai d the fee.

Section 3. Definitions.--As used in this act, the

term

(1) "Devel oper" neans a person or legal entity that

undert akes devel opnent.

(2) "Devel opnent" neans a construction of a building

or structure, a change in the use of a building or structure,

or a change in the use of |and, any of which creates

addi ti onal demand and need for public facilities by having an

i mpact on the capacity of a public facility and thereby

creating a need for inprovenents to the public facility.

(3) "Devel opnent order" neans the approval of a

devel opnent by a nmunicipality or county that authorizes the

commencenent of devel opnent.

(4) "lnpact fee" neans any paynent of nobney inposed

upon devel opnent as a condition to granting a devel opnent

order and to pay for a proportionate share of the cost of

system i nprovenents needed to serve new growth and

devel opnent. The term "inpact fee" does not include a fee
3
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| evied under any statutory authority other than sections 1-8

of this act.

(5) "Local governnent" nmeans a nunicipality or county,

or a special district that has authorization under its

enabling legislation to i npose an i npact fee.

(6) "Proportionate share" neans that portion of the

cost of systeminprovenents which results fromthe service

demands created by a devel opnent project and the expenditure

of which provides a benefit to those who paid the inpact fee.

(7) "Public facility" or "public facilities" has the

sane neaning as in section 163.3164, Florida Statutes.

(8) "Systeminprovenent" means a capital inprovenent

that is a public facility and is designed to provide service

to the comunity

(9) "Systeminprovenent costs" nmeans costs incurred to

provide additional public facilities capacity needed to serve

new growt h and devel opnent, including the cost of

construction, reconstruction, or expansion of such facilities;

desi gn, surveying, and engineering fees and related | and

acqui sition costs, including |and purchases, court awards and

costs, attorney's fees, and expert w tness fees; expenses

incurred for qualified staff or a qualified engi neer, planner

architect, |andscape architect, or financial consultant for

preparing or updating the capital inprovenent el enent; and

ongoi ng admi ni strative costs. Financing costs for the

retirenent of bonds, notes, or other financial obligations

i ssued by or on behalf of a local governnent to finance system

i nprovenents nmay be included as systemi nprovenent costs only

to the extent that these costs are directly related to the

provi sion of additional public facilities capacity.
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Section 4. Authorization; notice and hearing

requi rements; mnimum standards and requirenents for inpact

f ee ordi nances. - -

(1) A local governnent may, by ordi nance, inpose an

i npact fee as a condition of a devel opnent order in accordance

with this act. The ordi nance nmust be adopted under the notice

and hearing provisions of section 125.66(2)(a), Florida

Statutes, for a county or section 166.041(3)(a), Florida

Statutes, for a nunicipality.

(2) An inpact fee ordi nance nay exenpt all or part of

a devel opnent frominpact fees. If the ordi nance provides for

an exenption frominpact fees, the ordi nance nust al so specify

criteria for the exenption.

(3) An inpact fee ordinance nmay not provide for the

i mposition of an inpact fee to renedy existing deficiencies.

(4) A local governnent may inpose an inpact fee only

if it can show a rational nexus between the need for

additional public facilities and the devel opnent.

(5) An inpact fee ordinance nust require that inpact

fees be spent only for the category of systeminprovenents for

which the fees were collected and that the inprovenents mnust

provide a benefit to those who have paid the fees.

(6) An inpact fee may not exceed a proportionate share

of the cost of systemi nprovenents.

(7) An inpact fee ordi nance nust include a schedul e of

i npact fees which specifies the fee for each public facility.

(8) An inpact fee ordi nance nust provide for a process

that allows a devel oper to receive a certification of the

application of the inpact fee schedul e or individua

assessnent to a devel opnent project. The certification nust

establish that the inpact fee may not be increased for 1 year
5
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for that devel opnent project or for a |onger period if the

| ocal governnent determines that a | onger construction period

warrants an extension.

(9) An inpact fee ordi nance nust include a provision

for credits against the paynment of inpact fees. In calculating

an i npact fee for a devel opnent project, credit nust be given

for the present value of any construction of system

i mprovenents or contribution or dedication of |and or nobney

required or accepted by a | ocal governnment from a devel oper or

t he devel oper's predecessor in title or interest for system

i mprovenents for which the inpact fee is being collected. In

addition, credit nust be given for any state or federal funds

received by the |local government for system i nprovenents.

(10) A local governnent that adopts an inpact fee

ordi nance shall provide a process for refunding i npact fees

t hat have been col | ected but not encunbered within a

reasonabl e period of tine, not to exceed 8 years. Any refund

nmust be paid to the current owner and nust include the unused

or excess devel oprment inpact fee collected fromthe devel oper

plus the interest earned on those nobneys.

Section 5. Allocation and expenditure of collected

i npact fees.--

(1) An ordinance that inposes inpact fees nmust require

any inpact fees that are collected to be namintained in one or

nore interest-bearing accounts. Accounting records nust be

nmai nt ai ned for each category of systeminprovenents. |nterest

earned on inpact fees nust be considered funds of the account

on which it is earned and is subject to all restrictions

pl aced on the use of inpact fees under this act.

(2) A local governnent that inposes an inpact fee

shal | keep records that identify the anount of any devel opnent
6
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1| inpact fees collected and how t hose fees were encunbered or

2 | expended during the preceding year for each category of system
3| inprovenents.

4 Section 6. Appeals.--

5 (1) A local governnment that adopts an inpact fee

6 | ordi nance may provide for an administrative appeal to its

7 | governi ng body, or to such other body as is designated in the
8 | ordi nance, of a deternination of the anbunt of the inpact fee
9| for a devel opnent project or an appeal of an interpretation of
10 ) the fee. An administrative appeal under this section does not
11| affect the availability of other |egal renedies.

12 (2) A devel oper nmay pay an inpact fee to obtain a

13 | devel opnent order during the pendency of an appeal under

14 | subsection (1). However, if the devel oper has filed an appeal
15| the devel oper may not be estopped from pursuing the appea

16 | under subsection (1) as a result of paying the inpact fee. In
17 | addition, the developer is entitled to a refund if it is

18 | determi ned through the appeal s process provided in subsection
19 |(1) that the inpact fee at issue violates this act.

20 (3) An inpact fee ordinance nay provide for the

21 | resolution of disputes over an inpact fee through voluntary
22 | binding arbitration with a nutually agreed-upon arbitrator

23 Section 7. Oher powers and rights.--This act does not
24 | prevent or prohibit agreenents between property owners or

25 | devel opers and | ocal governnents or other governnental

26 | entities regarding the construction or installation of system
27 | i nprovenents and providing for credits or reinbursenents for
28 | system i nprovenent costs incurred by a devel oper, including
29 | interproject transfers of credits, or providing for

30 | rei nbursenment for project inprovenent costs that are used or
31| shared by nore than one devel opnent project.
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1 Section 8. Transition.--This act does not repeal any
2| existing | aws or ordinances authorizing a | ocal governnent to
3| inpose inpact fees or to require contributions or property

4 | dedications for capital inprovenents. However, an existing

5] ordinance that is not in conpliance with this act nust be

6 | brought into conpliance with this act by Cctober 1, 2005.

7 Section 9. Section 201.032, Florida Statutes, is

8| created to read

9 201.032 Local option real estate transfer surtax on
10 | deeds; conditions of |evy; use of proceeds.--

11 (1) Subject to subsections (9) and (10), the governing
12 | authority of a county may levy a surtax on docunents that are
13 | taxed under s. 201.02, at a rate not exceeding 5 cents on each
14 [$100 or fractional part thereof of the consideration for the
15| real estate or interest therein. The grantor of the rea

16 | estate or interest therein shall pay the surtax. However, the
17 | surtax may not be levied on the docunent that conveys a

18 | specific interest in real property in this state for the first
19| tinme following July 1, 2004. Subsequent docunents conveyi ng
20| the sane interest are subject to the surtax.

21 (2) The levy of the surtax shall be pursuant to an

22 | ordi nance conditioned to take effect only upon approval by a
23| majority vote of the electors of the county voting in a

24 | referendum or pursuant to an ordi nance enacted by an

25 | extraordinary vote of the governing authority of the county.
26 | The governing authority of the county nust hold a public

27 | hearing at |least 2 weeks before the fornmal adoption of the

28 | ordi nance.

29 (3) The governing authority of the county shall notify
30| the Departnent of Revenue within 10 days after final adoption
31| by ordinance or referendumof an inposition, ternination, or
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rate change of the surtax. The notice nust specify the period

during which the surtax will be in effect and the rate of the

surtax and nmust include a copy of the ordi nance and such ot her

information as the departnent requires by rule. Failure to

tinmely provide such notification to the departnent shal

result in the delay of the effective date of the surtax for a

period of 1 year. A surtax or an increase or decrease in the

rate of the surtax nust take effect on January 1 and nust

term nate on Decenber 31.

(4) If the surtax is conditioned to take effect only

upon approval by a majority vote of the electors of the county

voting in a referendum the county governing authority shal

pl ace on the ballot a statenent that includes a brief genera

description of the projects to be funded by the surtax and

that conforns to the requirenents of s. 101.161 and reads as

foll ows:
FOR t he surtax

AGAI NST t he surtax

(5) Proceeds of the surtax may be used only to provide

i nfrastructure necessary to i npl enent adopted | ocal governnent

conpr ehensive plans. As used in this subsection, the term

i nfrastructure" neans any fixed capital expenditure or fixed

capital outlay associated with the construction

reconstruction, or inprovenent of public facilities that have

a life expectancy of 5 or nore years and any | and acqui siti on,

| and i nprovenent, design, and engi neering costs rel ated

t hereto.
(6) Proceeds of the surtax may be pl edged by the

governing authority of the county to pay principal and

i nterest on bonds issued for the provision of infrastructure

pursuant to subsection (5). |If the proceeds are pledged to
9
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secure principal and interest due on such bonds, the pl edge

constitutes a valid and | egally binding contract between the

governing authority of the county and the bondhol ders, and the

governing authority of the county nmust continue to |levy the

surtax as |long as any bonds are outstanding.

(7) The Departnent of Revenue shall adm nister the

surtax pursuant to s. 201.11. Section 201.15 does not apply to

this surtax. A portion of the tax proceeds, not to exceed 1

percent, may be used to pay the departnent's cost of

coll ection and enforcenent of the surtax.

(8) The governing authority of a county that receives

the proceeds of the surtax authorized by this section may not

apply the proceeds of the surtax, or any other funds

desi gnated as capital outlay funds, to operating costs. Each

governing authority of the county that levies a surtax shall

within 90 days after the close of its fiscal year, subnmt to

the Departnent of Financial Services a financial report that

contains informati on showi ng the use of the surtax proceeds.

(9) |If the governing authority of a county does not

i npose an i npact fee pursuant to section 4 of this act and

chooses to levy the surtax pursuant to this section, the

governing authority of the county may not |evy any inpact fee

until the ordinance inposing this surtax has been rescinded

and all obligations agai nst which the surtax revenues have

been pl edged are sati sfi ed.

(10) If the governing authority of a county inposes a

surtax pursuant to this section, the governing authority may

not increase the rate of any inpact fee inposed pursuant to

section 4 of this act beyond the rate i nposed on January 1,

2003, and may not inpose an additional inpact fee until the

ordi nance inposing this surtax has been resci nded and al
10
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obl i gati ons agai nst which the surtax revenues have been

pl edged are satisfied.
Section 10. This act shall take effect July 1, 2004.
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SENATE SUMVARY

Provides for | ocal governnents to finance public
facilities that are needed to serve new growth and ]
devel opnent by Ieyylng i mpact _fees or a Surtax on certain
docunents. (See bill for details.)
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