Fl ori da Senate - 2004 CS for SB 2902

By the Committee on Health, Aging, and Long-Term Care; and
Senat or Jones

317-2635-04

1 A Dbill to be entitled

2 An act relating to health care advance

3 directive and bl ood-type recordation; creating
4 s. 322.0812, F.S.; providing a fee for persons
5 participating in the health care advance

6 directive and bl ood-type registry; requiring

7 certain uses for funds generated by the fee;

8 anmending s. 322.051, F.S.; providing a fee for
9 persons applying for an identification card who
10 choose to participate in the health care

11 advance directive and bl ood-type registry;

12 anending s. 322.08, F.S.; providing a fee for
13 persons applying for a driver's |icense who

14 choose to participate in the health care

15 advance directive and bl ood-type registry;

16 creating s. 765.3061, F.S.; requiring the

17 Agency for Health Care Adnministration and the
18 Department of Hi ghway Safety and Motor Vehicles
19 to devel op and inplenent a voluntary program
20 for health care advance directive and
21 bl ood-type recordation; requiring certain
22 health care enpl oyees to confirma principal's
23 bl ood type; providing for noting an
24 i ndi vidual's bl ood type and health care advance
25 directive relative to |ife-prolonging
26 procedures on the individual's driver's |icense
27 or identification card upon request; requiring
28 the Division of Driver Licenses offices to make
29 fornms available to the public; requiring forms
30 to be accessible electronically on the
31 Internet; requiring certain forns to contain

1
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1 certain information; requiring the departnent

2 to distribute certain forms for the indication
3 of health care directives and bl ood type

4 provi ding a recordkeeping system requiring the
5 agency to provide funds for certain supplies;

6 requiring the departnment to provide funds for

7 the recordkeepi ng system creating s. 765. 3062,
8 F.S.; establishing a health care advance

9 directive and bl ood-type registry; requiring
10 the departnent to collect data and provide

11 collected data to the agency for the registry;
12 requiring the registry to record certain health
13 care advance directive and bl ood-type

14 i nformati on; providing access to the registry
15 by certain persons; providing guidelines for

16 the processing of certain fornms; providing

17 criteria for revocation or amendnent of

18 registry information by certain individuals;

19 provi ding for recording certain docunents with
20 the registry; providing criteria for certain
21 heal th care advance directives being subnitted;
22 requiring the departnment and the agency to
23 develop and inplement a living will registry;
24 creating s. 765.3063, F.S.; providing nmeans to
25 amend or revoke a health care advance directive
26 or blood type fromthe registry; providing for
27 the responsibility of the principal to update
28 forms; providing standards for controlling
29 forms and recordings; creating s. 765.3064,
30 F.S.; providing certain health care enpl oyees
31 with civil and crimnal immunity fromacts

2
CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2004 CS for SB 2902
317-2635-04

1 performed in conjunction with certain

2 i nformati on provided by the departnent;

3 expressing the sovereign inmmunity of the

4 agency, the departnent, and their enployees

5 fromcrimnal prosecution and civil liability
6 for certain acts or fornms; creating s.

7 765. 3065, F.S.; requiring the agency, subject
8 to the concurrence of the departnment, to

9 devel op a continuing education programrelating
10 to health care advance directives and the

11 heal th care advance directive and bl ood-type
12 registry; creating s. 765.3066, F.S.; providing
13 for appoi ntnment of an education panel to create
14 an end-of-life public education canpaign

15 provi di ng campaign criteria; providing

16 contractual power for prograns ainmed at

17 educating certain health care professionals;
18 requiring a study to be conducted by the

19 agency; providing for a report to the

20 Legi sl ature; providing issues for the study to
21 address; anending s. 395.1041, F.S.; requiring
22 a facility licensed under ch. 395, F.S., to

23 wi t hhol d or wi thdraw cardi opul nmonary

24 resuscitati on when presented with an order not
25 to resuscitate; creating s. 395.10411, F.S.

26 provi ding requirenents to be carried out by a
27 facility licensed under ch. 395, F.S., when a
28 pati ent has an advance directive, has an order
29 not to resuscitate, or is a designated organ
30 donor; amending s. 765.1105, F.S.; requiring a
31 health care provider that refuses to carry out
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1 a patient's advance directive to transfer the

2 patient within a specified tinme to a health

3 care provider that will conply with the advance

4 directive; creating s. 765.1021, F.S.;

5 encour agi ng physicians and patients to discuss

6 end-of -1ife care; specifying when an advance

7 directive nust be part of the patient's nedica

8 record; anending s. 765.304, F.S.; requiring an

9 attendi ng physician who refuses to conply with

10 a person's living will to transfer the person

11 to a physician who will conply; providing an

12 effective date.

13

14| Be It Enacted by the Legislature of the State of Florida:

15

16 Section 1. Section 322.0812, Florida Statutes, is

17| created to read:

18 322.0812 Additional fee inposed for persons

19| participating in health care advance directive and bl ood-type
20| reqgistry. --

21 (1) Persons submitting initial application forns for
22| participation in the health care advance directive and

23| blood-type registry created under s. 765.3062 shall be

24| assessed a fee of $10.

25 (2) The fee provided for in subsection (1) shall be

26| used by the Agency for Health Care Adnministration to establish
27| and maintain the health care advance directive and bl ood-type
28| registry. Funds received by the agency from such fees shall be
29| used to:

30

31
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1 (a) Obtain equipnment and software to expand or inprove
2| the database for the registry and the organ donor program

3| established under part V of chapter 765.

4 (b) Enploy persons necessary to ensure the proper

5| operation of the equipnment used to nmaintain the registry.

6 (c) Fund health care advance directive education

7| efforts as authorized in ss. 765.3065 and 765. 3066.

8 Section 2. Subsection (8) is added to section 322.051
9| Florida Statutes, to read

10 322.051 ldentification Cards.--

11 (8) A fee of $10 shall be assessed for any person

12| choosing to subnit an initial application to participate in
13| the health care advance directive and bl ood-type registry

14| pursuant to s. 320.08049.

15 Section 3. Paragraph (f) is added to subsection (6) of
16| section 322.08, Florida Statutes, to read:

17 322.08 Application for license.--

18 (6) The application formfor a driver's |license or

19| duplicate thereof shall include | anguage pernitting the

20| foll ow ng:

21 (f) Assessment of a fee of $10 for any person choosing
22| to submit an initial application to participate in the health
23| care advance directive and bl ood-type reqgistry pursuant to s.
24| 320. 08049.

25

26| A statenment providing an explanation of the purpose of the

27| trust funds shall also be included.

28 Section 4. Section 765.3061, Florida Statutes, is

29| created to read:

30

31
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765.3061 Health care advance directives and bl ood-type

indication as part of driver's license or identification card

process. - -
(1) The Agency for Health Care Adm nistration and the

Departnent _of Hi ghway Safety and Mtor Vehicles shall devel op

and i nplenent a program encouraging and allowing a person, at

the person's request, to voluntarily nake a health care

advance directive, as well as to voluntarily provide his or

her bl ood type, both of which may be noted on the person's

driver's license or identification card, upon issuance or

renewal of these docunents.

(2) The health care advance directive form and

bl ood-type confirmation form both of which are to be

distributed by the departnent, shall be devel oped by the

agency in consultation with the departnent. The health care

advance directive formshall include the living will specified

in s. 765.303, which nust be executed in accordance with s.

765.302. The bl ood-type confirnmation form nust be signed by a

person's physician or an _agent of a bl ood bank or | aboratory

that has docunentation of the person's blood type. The health

care advance directive and blood-type confirmation forns nmay

require additional information and may include additiona

material as deened necessary by the agency and the departnent.

An_individual conpleting a health care advance directive form

or_blood-type confirmation formshall have included on his or

her driver's license or identification card a notation on the

front of the card clearly indicating the individual's intent

concerning life-prolonging procedures and the individual's

bl ood type. A notation on an individual's driver's |icense or

identification card that the individual has a health care

advance directive or that provides the individual's bl ood type
6
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is sufficient to satisfy all requirements concerning

| ife-prolonging procedures and necessary bl ood-type

information for health care providers.

(3)(a) Al forms relating to the execution, anmendnent,

or_revocation of a health care advance directive or bl ood-type

confirmation for the purpose of participating in the registry

shall be made available to the public at all offices of the

Division of Driver Licenses, as well as electronically on the

I nternet.

(b) The forns relating to the execution of a health

care advance directive or confirmation of blood type, for

pur poses of participating in the reqgistry, shall

1. Require an express declaration that the principa

has read the form and understands its contents.

2. Require an express waiver of any privacy rights

arant ed under state or federal |aw

3. Require an express waiver of liability for health

care providers who rely upon the information contained on the

principal's driver's license, identification card, or the

registry.
4. Require an acknow edgnent fromthe principal that

it is the responsibility of the principal to submt an

anendnent _form or revocation formto the Division of Driver

Licenses if it is the principal's desire to change or renpve

any docunent recorded in the reqgistry.

5. Require acknow edgnent fromthe principal that a

reasonabl e delay will occur in the recording of a newly

executed formin the reqgistry by the agency and departnment,

regardl ess of whether it is a health care advance directive or

bl ood-type confirmation form or any amendnent or revocation

thereof, and that health care providers will rely on the
7
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information in the registry available at the tinme such

information is obtained by a health care provider

(4) The agency shall provide the necessary supplies

and forns through funds appropriated from general revenue, any

aut hori zed fees, or contributions frominterested, voluntary,

nonprofit organi zations. The departnent shall provide the

necessary recordkeeping systemthrough funds appropriated from

general revenue.

Section 5. Section 765.3062, Florida Statutes, is

created to read

765.3062 Health care advance directive and bl ood-type

reqgistry; use of forns and delivery of docunents.--

(1) There is established a health care advance

directive and bl ood-type reqgistry. This reqgistry shall be an

expansi on of the organ and tissue donor reqgistry that is

created, adm nistered, and maintained in accordance with part

V of this chapter.

(2) The forns to be recorded in the registry shall be

collected by the Departnent of Hi ghway Safety and Mbtor

Vehi cl es and provided to the Agency for Health Care

Administration in a manner_simlar to the forns and

information collected for anatomi cal gifts as provided in part

V of this chapter. The reqgistry shall record, through

el ectroni c neans, health care advance directive and bl ood-type

docunents subnitted through the driver's |icense

identification programor obtained from other sources. The

registry shall be maintained in a manner that will allow,

through el ectronic and tel ephonic nethods, inmmedi ate access to

health care advance directive and bl ood-type documents 24

hours a day, 7 days a week. Hospitals and other parties

identified by rule of the agency shall be allowed access,
8
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1| through coded neans, to the information stored in the

2| reqgistry.

3 (3) If a health care advance directive is nmade through
4| the program established under s. 765.3061, the conpleted

5| health care advance directive shall be delivered to the

6| department and processed in the manner specified in subsection
7((4). Delivery of the health care advance directive is not

8| necessary for the validity of the health care advance

9| directive. If a person amends or revokes a health care advance
10| directive in accordance with s. 765.3063, the records of the
11| departnent shall be updated to reflect such status of the

12| health care advance directive.

13 (4) If a health care advance directive is made by an
14| individual, other than through the program established by the
15| agency and the department, the docunent may be recorded in the
16| registry administered by the agency and noted on an

17| individual's driver's license, if the individual follows the
18| procedure and the health care advance directive neets the

19| criteria set forth in this chapter and in any rules of the

20| departnent and the agency.

21 (5) The agency and the departnment shall devel op and

22| inplenent a living will registry as an expansi on and

23| inprovenent of the organ donor database mmintai ned by the

24| agency.

25 Section 6. Section 765.3063, Florida Statutes, is

26| created to read:

27 765. 3063 Anendnent to or revocation of a health care
28| advance directive or renoval of blood type fromthe reqgistry;
29| responsibility of the participant; |ast documents subnitted
30| and recorded are controlling docunents. --

31
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1 (1) A person may anmend or revoke a health care advance
2| directive by the execution and delivery of the appropriate

3| form signed and properly executed, to the Departnment of

4| Highway Safety and Mbtor Vehicles to be transmitted to the

5| Agency for Health Care Adm nistration for recording in or

6| renmoval fromthe registry.

7 (2) 1If a person participates in the health care

8| advance directive and bl ood-type reqgistry, it is the

9| responsibility of the principal to conplete and submit the

10| appropriate forms needed to amend or revoke the health care
11| advance directive or blood-type information. If a person

12| chooses to participate in the registry, the npst recently

13| submitted forms recorded in the registry shall be considered
14| the controlling docunents of the participant in any dispute or
15| decision by a health care provider

16 (3) A person may renmove the record of his or her blood
17| type fromthe registry by signing a form provided by the

18| departnent, as developed in conjunction with the agency, that
19| is signed in the presence of an enployee of the departnent.
20 (4) Nothing in this section shall affect a principal's
21| right to amend or revoke a health care advance directive or
22| designation of a surrogate as authorized under s. 765.104 if
23| the principal is not participating in the agency's health care
24| advance directive and bl ood-type registry.

25 Section 7. Section 765.3064, Florida Statutes, is

26| created to read:

27 765.3064 Immunity fromliability.--

28 (1) Notwi thstanding the express waiver of liability

29| signed by the person who chooses to participate in the health
30| care advance directive and bl ood-type reqgistry, a health care
31| facility or a health care provider, or any other person acting

10
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under the direction of a health care facility or health care

provider, carrying out a health care decision nade in

accordance with a properly recorded health care advance

directive or blood-type confirmation transnmitted by the

Departnment of Hi ghway Safety and Motor Vehicles, is not

subject to crimnal prosecution or civil liability and wll

not be deened to have engaged in unprofessional conduct.

(2) The Agency for Health Care Adm nistration and the

Department of Hi ghway Safety and Motor Vehicles and any

enpl oyees acting within the scope of their enploynment are

inmmune fromcrimnal prosecution and civil liability for any

acts or forns recorded in conpliance with the provisions of

this chapter.
Section 8. Section 765.3065, Florida Statutes, is

created to read

765. 3065 FEducation programrelating to health care

advance directives and bl ood-type reqgistries.--The Agency for

Health Care Administration, subject to the concurrence of the

Departnent _of Hi ghway Safety and Mdtor Vehicles, shall devel op

a_continuing education programto educate and i nform health

care professionals, including emergency nedical personnel, |aw

enf orcenent _agencies and officers, state and | ocal governnent

enpl oyees, and the public regarding the laws of this state

relating to the health care advance directives and the health

care advance directive and blood-type registry as described in

this chapter.
Section 9. Section 765.3066, Florida Statutes, is

created to read

765. 3066 Health care advance directives education

panel . --The lLeqgi sl ature recogni zes that every conpetent adul t

has the fundanental right of self-determ nation regarding
11
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deci sions pertaining to his or her health. This includes the

right to choose or refuse nedical treatnent. A panel of three

nenbers appointed by the secretary of the Departnent of

Elderly Affairs, the secretary of the Agency for Health Care

Admi nistration, and the secretary of the Departnent of Health

shall jointly create a canpaign on end-of-life care for

pur poses of educating the public. This canpaign shall include

culturally sensitive prograns to i nprove understandi ng of

end-of-life issues. Existing conmmunity resources, when

avail able, shall be used to support the program and

volunteers and health care professionals may assist in the

programto the maxi num extent possible. The program ai ned at

educating health care professionals nay be inplenented by

contract with one or nore nedical schools |located in the

state.

Section 10. Effective upon this act beconing a | aw,

the Agency for Health Care Adm nistration shall conduct a

study on how to inplenent the health care advance directive

and bl ood-type registry and report its findings and

recommendations to the Speaker of the House of Representatives

and the President of the Senate by January 1, 2005. The study

shall, at a mninum exam ne and make recommendati ons

concerning the foll ow ng:

(1) The nonrecurring capital outlay and recurring

operational funding necessary to establish and maintain the

health care advance directive and bl ood-type registry.

(2) The efficiency and cost-effectiveness of databases

and procedures used to maintain the data in the registry and

to transfer fornms between the Departnment of H ghway Safety and

Mot or _Vehicles and the Agency for Health Care Adm nistration.

12
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1 (3) The reasonable tinefranes necessary to record

2| forms and other information in the registry and make such

3| information available to health care facilities and

4| appropriate professionals.

5 (4) The types of disclosures and disclainers necessary
6| to be included in the forms used for the health care advance
7| directive and bl ood-type registry.

8 (5) The projected nunber of persons who nay

9| participate in the health care advance directive and

10| blood-type registry and the sufficiency of the fees assessed
11| to fund the registry and health care advance directive

12| education efforts.

13 (6) The nost effective and cost-efficient nmeans to

14| inplenment the educational requirenents in sections 765.3065
15| and 765.3066, Florida Statutes.

16 Section 11. Paragraph (lI) of subsection (3) of section
17| 395.1041, Florida Statutes, is anended to read:

18 395.1041 Access to enmergency services and care. --

19 (3) EMERGENCY SERVI CES; DI SCRI M NATION; LIABILITY OF
20| FACILITY OR HEALTH CARE PERSONNEL. - -

21 (I') Hospital personnel nust aey withhold or withdraw
22| cardiopul ronary resuscitation if presented with an order not
23| to resuscitate executed pursuant to s. 401.45. Facility staff
24| and facilities shall not be subject to crimnal prosecution or
25| civil liability, nor be considered to have engaged in

26| negligent or unprofessional conduct, for wthhol ding or

27| wi thdraw ng cardi opul nonary resuscitation pursuant to such an
28| order. The absence of an order not to resuscitate executed

29| pursuant to s. 401.45 does not preclude a physician from

30| withholding or w thdraw ng cardi opul nonary resuscitation as
31| otherwise pernmitted by |aw.

13
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Section 12. Section 395.10411, Florida Statutes, is
created to read

395.10411 Duty of a facility to carry out the advance

directive of a patient.--

(1) Wien a person who has a termnal condition or an

end-stage condition or is in a persistent vegetative state and

who has an advance directive is a patient in a facility

licensed under this chapter which is providing health care

services to the person, the facility nust carry out the

advance directive or nust transfer the patient pursuant to s.

765.1105 to a facility that will carry out the advance

directive. The cost of transferring a patient for the purpose

of carrying out an advance directive shall be paid by the

facility fromwhich the patient is transferred, and neither

the patient nor the receiving facility is responsible for any

part of such cost. A facility that fails to carry out a

patient's advance directive will not receive paynent of any

state funds for |life-prolonging treatnent provided to the

patient.
(2) Wien a person who has a terminal condition or an

end-stage condition or is in a persistent vegetative state and

who has an order not to resuscitate is a patient in a facility

licensed under this chapter which is providing health care

services to the person, the facility nmust carry out the order

not to resuscitate. A facility that fails to carry out a

patient's order not to resuscitate will not receive paynent of

any state funds for life-prolonging treatnment provided to the

patient.
(3) When there is a plan to discuss term nation of

life support for a person who has a living will and is an

organ donor, the health care facility nmust notify the
14
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federally designated organ procurenent organi zation. This

subsection does not supersede s. 382.009.

Section 13. Section 765.1105, Florida Statutes, is

amended to read:

765.1105 Transfer of a patient.--

(1) A health care provider or facility that refuses to
conply with a patient's advance directive, or the treatnent
deci sion of his or her surrogate, nust shaH—wake+reasenable
effoertsto transfer the patient to another health care
provider or facility that will conply with the directive or
treatment decision. This chapter does not require a health
care provider or facility to comit any act which is contrary
to the provider's or facility's nmoral or ethical beliefs, if
the patient:

(a) Is not in an enmergency condition; and

(b) Has received witten information upon adm ssion
inform ng the patient of the policies of the health care
provider or facility regarding such noral or ethical beliefs.

(2) A health care provider or facility that is
unwilling to carry out the w shes of the patient or the
treatment decision of his or her surrogate because of noral or

ethical beliefs nmust, within 48 hours after a determ nation by

the attendi ng physician that the patient's condition is such

that the advance directive applies, ¥days either

(a) Transfer the patient to another health care
provider or facility. The health care provider or facility
shall pay the costs for transporting the patient to another
health care provider or facility; or

(b) If the patient has not been transferred, carry out
the wi shes of the patient or the patient's surrogate, unless
the provisions of s. 765.105 apply.

15
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Section 14. Section 765.1021, Florida Statutes, is
created to read

765.1021 Advance directive as part of a patient's

nedi cal record.--To encourage individuals to conplete an

advance directive and to inform.individuals about options for

care available to themat the end of life, the Legislature

encourages primary physicians and patients to discuss advance

directives and end-of-life care in a physician's office

setting on a nonenergency basis. |If a patient conpletes an

advance directive and gives a copy of it to a physician, the

patient's advance directive nust becone part of the patient's

nedi cal _record.

Section 15. Subsection (1) of section 765.304, Florida

Statutes, is anended to read:

765.304 Procedure for living will.--

(1) If a person has nmade a living will expressing his
or her desires concerning |ife-prolonging procedures, but has
not designated a surrogate to execute his or her wi shes
concerning life-prolonging procedures or designated a
surrogate under part |1, the attendi ng physician nust #ay
proceed as directed by the principal in the living will or

nmust transfer himor her to a physician who will conply with

the living will. In the event of a dispute or disagreenent

concerning the attendi ng physician's decision to withhold or
wi t hdraw |ife-prol ongi ng procedures, the attendi ng physician
shall not withhold or withdraw |ife-prol ongi ng procedures
pendi ng review under s. 765.105. If a review of a disputed
decision is not sought within 7 days foll owi ng the attending
physi cian's decision to withhold or withdraw |life-prol onging
procedures, the attendi ng physician nust #ey proceed in
accordance with the principal's instructions.

16
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Section 16. Except as otherw se expressly provided in
this act, and except for this section, which shall take effect
upon becom ng a law, this act shall take effect Septenber 1

2005.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 2902

The committee substitute differs fromSB 2902 in the foll owi ng wa

Except as otherwise provided in the bill, the bill will take
ef fect Septenmber 1, 2005. Thus, the A?ency for Health Care

Admi ni stration will conduct a study of ways to inplenment the
registry before the registry is created.

Hospital s, ambul atory surgical centers and nobile surgica
facilities are required to honor an advance directive or order
not to resuscitate or to transfer a patient to a facility
where the advance directive or order will be carried out.

A health care provider that refuses to carry out an advance
directive based on noral or ethical beliefs nust, within 48
hours, transfer the patient to a facility where the directive
or order will be carried out.

Primary physicians are encouraged to di scuss advance

directives with patients on a nonenergency basis and to make
an advance directive a part of a patient's nedical record.
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